TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH SOC TRANG Poc lap - Tw do - Hanh phac

Ban an sb: 01/2021/LD-PT
Ngay: 29 - 12 - 2021
VIV Tranh chap tjén trg cAp khi
cham dut hop dong lao dong.

) _ NHAN DANH i
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH SOC TRANG

- Thanh phin Hpi dong xét xir ph(c thdm gom c6:

Thdm phén - Chii toa phién toa: Ong Pham Hung Nubi.

Cac Tham phan: Ong Nguyén Hoang Lam.

Ong Nguyén Van Toan.

- Thu ky phién tda: Ba Tran Thi Thu Uyén - Thu ky Toa 4n nhan dan tinh
Soc Trang.
) - Dgi di¢n Vién kiém sdt nhan dén tinh Séc Trang tham gia phién toa:
Ong Truong Minh Dién - Kiém sat vién.

Ngay 29 thang 12 nam 2021, tai try s¢ Toa 4n nhan dén tinh Séc Trang
xét xur phlc thAm cong khai vy an thu Iy s6 01/2021/TLPT-LD ngay 18 thang 5
nam 2021, ve viéc “Tranh chdp tién tro cap khi cham dut hop dong lao dong”.

Do Bin 4n so tham s6 01/2021/LD-ST ngay 29 thang 3 ndm 2021 ciia Toa
an nhan dan thanh pho Soc Trang bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phtic tham sé 102/2021/QD-PT ngay
15 thang 6 nam 2021, gitra cac duong su:

- Nguyén don:

1/ Ong Phan Hong B, sinh nim 1978. Bia chi: Ap P, xa S, huyén L, tinh
Séc Trang. (vang mat)

2/ Ba Huynh Thi Ngoc L, sinh ndm 1968. bia chi: S6 268/2B khu vuc Y,
phuong L, quan C, thanh pho Can Tho. (vang mat)

3/ Ong Nguyén Hoang N, sinh ndm 1978. bia chi: Ap H, xa T, huyén C,
tinh Soc¢ Trang. (vang mat)

* Nguoi dai dien theo uy quyén Cia cdc nguyén don: Ba Nguyén Thi My
L, sinh nam 1958. Dia chi: S6 132/ 130 duong H, phuong T, quan N, thanh pho
Can Tho (Theo cac Vian ban uy quyen cac ngay 25/02/2020, ngay 02/3/2020 va
ngay 10/4/2020). (cé mat)



- Bj don: Cong ty C6 phan M Soc Trang. Dia chi: S6 845 duong P, phuong
T, thanh pho S, tinh Séc¢ Trang.

* Nguoi dgi dién theo phép ludt ciia bj don: Ong Tran Ngoc Hiéu — Tong
Giam doc Cong ty ¢6 phan M Séc Trang. (vang mat)

* Nguoi dgi dién theo uiy quyén ciia bj don: Ba Nguyén Thi H, sinh ndm
1962. bia chi: S6 290/9C duong , phuong H, quan N, thanh pho Can Tho (Theo
Giay uy quyéen ngay 29/6/2021). (c6 mat)

- Nguoi khang cao: Ong Phan Hong B, ba Huynh Thi Ngoc L va dng
Nguyen Hoang N la nguyén don.

NQI DUNG VU AN:

Theo céc tai liéu, chiing ¢t ¢6 trong hé so, ndi dung vu &n, quyét dinh Ban
an so tham va noi dung khang cao dugc tom tat nhu sau:

1. Nguwoi dai dién ciia cac nguyén don, ba Nguyén Thi My L trinh bay:

Cac nguyén don la nguoi lao dong cua Cong ty Co phan M Séc Tring (sau
day viét 1a Cong ty). Cong ty ky hop dong lao dong vaéi 6ng Phan Hong B thang
11/2006; voi 6ng Nguyén Hoang N ngay 01/7/1997; véi ba Huynh Thi Ngoc L
thang 01/1998; loai hgp dong lao dong khong xac dinh thoi han.

Ngay 22/7/2019, ngay 01/8/2019 va ngay 29/8/2019 éng D, ba L va 6ng
N nhan quyét dinh cham dat hop dong lao dong véi Cong ty, véi ly do: Nghi
viéc theo nguyén vong. Cong ty xac nhan thoi gian lam viéc thyc té dé huong
trg cap do ngudi str dung lao dong chi tra d6i voi ong B 1a 2,5 nam; doi véi ba
L 1a 11 nam; d6i v&i 6ng N 13 13 nam. Ngay 20/8/2019, ngay 03/10/2019 va
ngay 02/10/2019 Cong ty da thanh toan tién trg cap théi viéc cho 6ng B sb tién
6.581.250 ddng: cho ba L s6 tién 23.291.180 dong; cho 6ng N s tién 36.406.500
dong.

Tuy nhién, Cong ty thanh toan tién tro cap thoi viéc khong dung quy dinh
cua phap luat, Cong ty chi lay muc luong binh quén t6i thiéu cho viéc va thuc
lanh dé 1am can ct chi tra trg cap ma khong ap dung mie luong t6i thiéu ving
d6i voi nguoi lao dong lam viéc theo hop dong lao dong theo quy dinh cua phéap
luat lao dong hién hanh nén gay anh huong nghiém trong dén quyén va lgi ich
hop phap chinh dang ctia 6ng b, ba L va ong N.

Nay 6ng B, ba L va 6ng N yéu cau Cong ty ap dung murc luong téi thicu
vung (3.250.000d) va cong thém 7% lao dong da qua dao tao (227.500d =
3.250.000d x 7%) theo quy dinh tai diém ¢ khoan 1 Diéu 3, diém b khoan 1 Diéu
5 Nghi dinh 157/2018/ND-CP ngay 16/11/2018 cta Chinh phu, dé 1am cin ctr
tinh tro cdp thoi viéc khi chAm dit hop ddng lao dong. Yéu cau Toa an budc
Cong ty tra tro cap thoi viée cho:

- Nguyén don DPugc §6 tién 12.866.750 dong (Mtrc luong tdi thiéu ving
va 7% la 3.477.500d x hé so luong 2,96 x 1,25 thang lwong). Cong ty da tra cho



nguyén don Dugc sO tién 12 6.581.250 dong, nén Cang ty con phai tra thém cho
nguyén don Puoc sé tién 6.285.500 ddng (12.866.750d - 6.581.2504).

- Nguyén don Lan sd tién 68.471.975 dong (Mtrc luong tbi thiéu ving va
7% la 3.477.500d x hé s6 luong 3,58 x 5,5 thang lwong). Cong ty di tra cho
nguyén don Lan s6 tién 1a 23.291.180 dong, nén Cong ty con phai tra thém cho
nguyén don Lan sd tién 45.180.795 ddng (68.471.9754 - 23.291.1804).

- Nguyén don Nam s tién 91.997.262 dong (Mtic lwong tbi thiéu ving va
7% 1a 3.477.500d x hé sb luong 4,07 X 6,5 thang lwong). Cong ty da tra cho
nguyén don Nam s tién 1a 36.406.500 dong, nén Cong ty con phai tra thém cho
nguyén don Nam sé tién 55.590.762 ddng (91.997.2624 - 36.406.5004).

2. Nguoi dai dién theo iy quyén caa bi don, ba Nguyén Thi H trinh
bay: Ong Phan Hong B, ba Huynh Thi Ngoc L va 6ng Nguyén Hoang N déu la
nguoi lao dong caa Cong ty, theo Hop dong lao dong khong xac dinh thoi han.
Tong thoi gian 1am viéc cho Cong ty, doi véi ong D (tr thang 11/2006 dén
31/12/2008) 12 02 nam, 01 thang duoc 1am tron 2,5 niam; dbi vai ba L (tir thang
01/1998 dén 31/12/2008) la 11 nam; d6i véi 6ng N (tir thang 04/1996 dén
31/12/2008) la 12 nam, 08 thang duoc lam tron 13 nam.

Ong P nghi viéc theo quyét dinh s6 127/QD-TGD.2019 ngay 22/7/2019,
Cong ty da chi tra tro cap thdi viéc cho ong P s6 tién 6.518.250 dong. Ba L nghi
viéc theo quyét dinh s6 135/QD-TGD.2019 ngay 01/8/2019, Cong ty da chi tra
tro cap thdi viéc cho ba L s tién 23.291.180 dong. Ong N nghi viéc theo quyét
dinh s6 139/QD-TGD.2019 ngay 29/8/2019, Cong ty di chi tra tro cap thoi viéc
cho dng N sb tién 36.406.500 dong.

Déi voi yéu cau khai kién cua cac nguyén don thi bi don khong dong y vi:

- Can ctr diém a, khoan 1, Diéu 21, Nghi dinh 05/2015/ND-CP ngay
12/01/2015: Tién luong ghi trong hop déng lao dong do ngudi lao dong thoa
thuan véi ngudi str dung lao dong dé thuc hién cong viéc nhat dinh, bao gom:
Mtrc lurong theo cong viéc hoac churc danh la mirc Iwong trong thang luwong, bang
luong do ngudi sir dung lao dong xay dung theo quy dinh tai Picéu 93 cua Bo
luat Lao dong.

- Can ctir Nghi dinh s6 49/2013/ND-CP ngay 14/5/2013 ctia Chinh phu vé
viéc quy dinh chi tiét thi hanh mot sb diéu cua Bo luat Lao dong vé tién luong,
nam 2018 Cong ty di xay dung hé théng thang luong, bang luong 1am can ctr
chi tra tién luong cho nguoi lao dong, thang bang luong nay Cong ty da diang ky
va duoc su chap thuan cua Phong Lao dong — Thuong binh x4 hoi thanh phé Séc
Trang (Thong bao s6 07/TB-LDTBXH ngay 31/1/2018).

- Can clr vao hé thdng thang bang lwong néi trén thi mirc lwong binh quan
cua 06 thang lién ké truéc khi nghi viéc, ba L (tir thang 02/2019 dén thang
7/2019) 14 3.410.500 ddng/thang, 6ng D (tir thang 02/2019 dén thang 7/2019) 1a
4.715.000 dong/thang va 6ng N (tir thang 03/2019 dén thang 8/2019) la



4.300.000 dong/thang. Mt lwong nay 1a co s dé Cong ty tra lwong hang thang
cho ba L, 6ng D va 6ng N.

Tuy nhién, ba L, o6ng B va 6ng N c6 tham nién lam viéc lau nam tai Cong
ty, nén Cong ty nop bao hiém x& hoi cho ba L theo muc luwong 1a
4.613.390d/thang (tr thang 02/2019 dén hét thang 05/2019) va muc
3.4717. SOOd/thang (tr thang 06/2019 dén thang 07/2019, do Céng ty di ngung
san xuat va ba L duoc bé tri nghi cho viée theo quy dinh cia Cong ty); nop Bao
hiém xa hoi cho ong B theo mirc luong 1a 5.265.000 dong/thang; nop bao hiém
x& hoi cho 6ng N theo murc lwong 14 5.601.000 dong/thang. Cong ty Iay murc
luong binh quan tir thang 02/2019 dén thang 07/2019 1am cin ct dé tra tién tro
cap thoi viéc cho ba L, 6ng B va ong N.

* Tién tro cap thoi viéc cia 6ng P tinh nhu sau:

- Muec luong binh quén tham gia bao hiém xa hoi ciia ong B 06 thang lien
ke truac khi nghi viéc la: 5.265.000 dong/thang.

- Thoi gian tinh tro cap: 2,5 ndm, mdi ndm lam viéc 13 % thang luong.

- Tién trg cap thdi viéc Cong ty phai tra la: 2,5 x 5.265.000 dong x 1/2 =
6.518.250 dong (sau triéu nam tram muoi tAm ngan hai tram nam muoi dong).

* Tién tro cap thoi viéc cia ba L tinh nhu sau:

- Muc luong binh quan tham gia bao hiém xa hoi cia ba L 06 thang lién
ke truac khi nghi viéce 1a: 4.234.760 dong/thang.

- Thoi gian tinh tro cap: 11 ndm, mdi nam lam viéc 1a ' thang luong.

- Tién trg cap thdi viéc Cong ty phai tra la: 11 x 4.234.760 dong x 1/2 =
23.291.180 dong (Hai muoi ba tri¢u, hai tram chin muoi mot ngan mot tram tam
muoi dong).

* Tién tro cap thoi viéc cua dng N tinh nhu sau:

- Muc luong binh quan tham gia bao hiém xa& hoi cia 6ng N 06 thang lién
ke truac khi nghi viéc 1a: 5.601.000 dong/thang.

- Thoi gian tinh tro cap: 13 nam, mdi nam lam viéc 1a ¥ thang luong.

- Tien tro cap thoi viéc Cong ty phai tra 1a: 13 x 5.601.000 dong x 1/2 =
36.406.500 dong (Ba muoi sau triéu, bon tram 1¢ sau ngan, nam tram dong).

Péi chiéu véi cac quy dinh ciia Phap luat hién hanh thi Cong ty da thuc
hién ding viéc tinh tién trg cap thoi viéc va co phan loi cho ba L, ong B va éng
N (mic luong tra tro cap thdi viéc 16n hon muc luong tai hé thong thang, bang
lwong Cong ty xay dung va da duge Co quan quan ly vé lao dong cua dia phuong
chap thuan).

Viéc cac nguyén don yéu cau Cong ty Iay hé sb lwong (6ng D 2.96, ba L
3,58 va 6ng N 4.07) nhan véi mirc luong t6i thiéu vung 3.477.500 dong lam muc
lwong chi tra trg cap thoi viéc 1a khong dung, vi hé sé 3,58, 2,96 va 4,07 la tinh
theo ngach, bac tir thang 12/2015, Iuc d6 Cong ty chua xay dung hé théng thang



bang lwong riéng ma van ap dung theo hé théng thang, bang luong ctia cac cong
ty Nha nuéc ban hanh kém theo Nghi dinh sb 205/2004/ND-CP ngay
14/12/2004. Nhung tir thang 01/2018 Cong ty da xay dung hé théng thang bang
lwong theo huéng dan tai Nghi dinh s6 49/2013/ND-CP ngay 14/5/2013 cua
Chinh Phi. Hé théng thang bang luong nay lam co s& dé chi tra lwong cho nguoi
lao dong va duoc thyuc hién tir thang 01/2018 dén thang 11/2019.

Tir cc cén cir trén Cong ty dé nghi Toa an khong chap nhan yéu cau khoi
kién ciia 6ng Phan Hong D, ba Huynh Thi Ngoc L va éng Nguyén Hoang N.

* Sy vige duoc Toa an nh@n dér) thanh phé Séc tring, tinh Séc Tring thu
ly, giai quyet. Tai Ban én so tham s6 01/2021/LD-ST ngay 29 thang 03 ndm
2021, da quyét dinh:

_ Cén cir vao khoan 1 Piéu 32, diém ¢ khoan 1 Dicu 35, diém a khoan 1
biéu 39, khoan 2 Diéu 92, khoan 1 Diéu 95, Diéu 235, Diéu 271, Diéu 273 Bo
luat T tung dén su;

~ Ap dung Dicu 48 B0 luat Lao dong; diém a, khoan 1 Dicu 12 Nghi quyét
so 326/2016/ UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hoi
quy dinh vé muc thu, mién, giam, thu, nop, quan ly va stir dung an phi va I¢ phi
Toa an.
Tuyén xur:

1. Khéng chap nhan yéu cau khoi kién cia cac nguyén don 6ng Nguyén
Hoang N; ba Huynh Thi Ngoc L; dng Phan Hong b V& Viéc yBu cau buoc Cong
ty Co phan M Séc Trang thanh toan thém tién trg cap thoi viéc cho ong Nguyén
Hoang N sé tién 55.590.762 ddng; ba Huynh Thi Ngoc L sé tién 45.180.795
d6ng; 6ng Phan Hong D sé tién 6.285.500 ddng.

Ngoai ra, Ban an so thim con tuyén vé an phi so tham va théng bao quyén
khang céo cua cac duong su theo luat dinh.

* Ngay 05/04/2021, nguyén don Nguyén Hoang N c¢6 don khang céo dé
ngay 02/04/2021 (nop truc tiép), ngay 07/04/2021 nguyén don Huynh Thi Ngoc
L c6 don khing cao dé ngay 02/04/2021 (nop truc tiép) va ngay 12/04/2021
nguyén don Phan Hong B c6 don khang cdo dé ngay 12/04/2021 (nop truc tiép),
déu khang céo toan bo Ban an so tham s6 01/2021/LD-ST ngay 29 thang 3 nam
2021. V6i ly do: Toa an cap so tham khong xem xét day du, chinh xéac va khach
quan céac chiing ci ¢6 trong ho so vu an, ciing nhu 10i trinh bay tai phién toa.
Y&u cau cip phuc tham stra &n va chap nhan yéu cau khai kién cua cac nguyén
don.

* Tai phién toa phlc tham, nguoi dai dién theo uy quyén ctia Cac nguyén
don 1a ba Nguyén Thi My L khong rut lai don khai kién va gitr nguyen ndi dung
khang céo cua cac nguyén don Huynh Thi Ngoc L, Phan Hong b va Nguyen
Hoang N. Cac duong su khéng tu thoa thuan duoc véi nhau vé viéc giai quyét
vu an.



* Kiém sat vién phét biéu y kién cua Vién kiem sét vé viéc tuan thu va
chap hanh phap luat té tung cua nhu:ng ngudi tién hanh tb tung va tham gia té
tung trong qua trinh giai quyet vu an ¢ giai doan phuc tham va tai phién toa phuc
tham. Bong thoi, phat biéu quan diém vé tinh c6 can cr va hop phap cua khang
c4o, cho riang khang co caa ngudi khang céo 1a khong co co so, dé nghi Hoi
ddng xét xur khéng chap nhan khang céo, ap dung khoan 1 Diéu 308 Bo luat TH
tung Dan su nam 2015, giir nguyén Ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién cau cac tai liéu co trong hd so vu an, dugc tham tra cac
chung cur tai phién toa, can cur vao két qua tranh tung, y kién phat biéu va dé nghi
cua Kiém sat vién va nhiing ngudi tham gia to tung, Hoi dong xét xir nhan dinh:

[1] Vé té tung:

[1] Vé chu thé, noi dung, hinh thirc don khang cdo va thoi han khang céo
cua Huynh Thi Ngoc L, Phan Hong B va Nguyén Hoang N 1a dung theo quy
dinh tai Biéu 271, Diéu 272 va Biéu 273 B luat T6 tung Dan sy nim 2015, nén
khang céo hop I€ va dung theo luat dinh, vu an dugc xem Xxet lai theo trinh tu
phlc tham ddi véi noi dung khang céo va cé lién quan dén viéc khang céo.

[2] Tai phién toa phic tham, tuy nguyén don va bi don déu vang mat
nhung c6 nguoi dai dién, viéc vang mit ciing khong gay tré ngai cho viée xét
xur. Do vay, Hoi déng xét XUr can ctr theo quy dinh tai khoan 3 Diéu 296 Bo luat
T tung Dan sy nam 2015, tién hanh xét x{r vu 4n.

[11] Vé ngi dung:

[1] Cac duong su thira nhan va théng nhat, dng Phan Hong B, ba Huynh
Thi Ngoc L va 6ng Nguyén Hoang N 1a ngudi lao dong caa Cong ty, theo hop
ddng lao dong khong xac dinh thoi han. Cong ty ky hop dong lao dong véi ba
Huynh Thi Ngoc L va éng Nguyén Hoang N vao nam 1998 (BL 247,154), véi
6ng Phan Hong P vao nam 2006 (BL 19-21).

[2] Cong ty da cham dut hop dong lao dong theo nguyén vong véi ong
Phan Hong B ngay 29/7/2019, theo quyét dinh sé 127/QD-TGD.2019 ngay
22/7/2019 (BL 52); véi ba Huynh Thi Ngoc L ngay 05/8/2019, theo Quyét dinh
s6 135/QD-TGD.2019 ngay 01/8/2019 (BL 249); véi 6ng Nguyén Hoang N ngay
31/8/2019, theo quyét dinh s6 139/QD-TGDP.2019 ngay 29/8/2019 (BL 158).

[3] Cac nguyén don véi Cong ty thong nhat thoi gian tinh tro cap cho éng
b 1a 02 nam, 06 thang; ba L 1a 11 nam; 6ng N la 13 nam. Cong ty da chi tra cho
ong P s6 tién 6.518.250 dong; cho ba L sé tién 23.291.180 dong; cho 6ng N sb
tién 36.406.500 dong.

[4] Tuy nhién, theo cac nguyén don cho rang Céng ty thanh toan tién trg
cap thdi viéc cho cac nguyén don khong dung quy dinh cua phap luat, Cong ty
chi lay mue luong binh quén t6i thiéu cho viéc va thyc lanh dé lam can cu chi
tra trg cap ma khong ap dung muc luong tbi thiéu ving ddi voi ngudi lao dong



lam viéc theo hop dong lao dong theo quy dinh cua phap luét lao dong hién hanh
nén gay anh hudng nghiém trong dén quyén va loi ich hop phap chinh dang cua
cac nguyén don. Tir d6, cac nguyén don khai kién yéu cau Toa &n budc Cong ty
ap dung diém ¢ khoan 1 Diéu 3 (Muc luong tdi thiéu ving 1a 3.250.000 dong)
va diém b khoan 1 Diéu 5 (Cong thém 7% do cac nguyén don 1a lao dong da qua
dao tao) theo quy dinh tai Nghi dinh 157/2018/ND-CP ngay 16/11/2018 cua
Chinh phu, dé lam can ct tinh tro cip thdi viéc khi chim dut hop dong lao dong.

[5] Theo d0, cac nguyén don yéu cau Toa an budc Cong ty tra trg cp thoi
viéc cho nguyén don Puoc sé tién 12.866.750 dong (Mirc luong tdi thiéu ving
va 7% la 3.477.5004 x hé s6 luong 2,96 x 1,25 théng lwong), nguyén don Lan s6
tién 68.471.975 dong (Muc lwong toi thicu ving va 7% la 3.477.500d x hé so
lrong 3,58 x 5,5 thang lu:ong) va nguyén don Nam s6 tién 91.997.262 dong (Mirc
lwong tdi thiéu ving va 7% 14 3.477. 500d x hé s6 lwong 4,07 X 6,5 thang luong).
Cong ty d3 tra cho nguyén don Puoc s6 tién 1a 6.581.250 déng, nguyén don Lan
s6 tién 14 23.291.180 dong va nguyén don Nam s tién 1a 36.406.500 dong. Cong
ty con phai tra cho nguyén don Pugc so tién 1 6.285.500 dong, nguyén don Lan
s6 tién 14 45.180.795 dong va nguyén don Nam sb tién 1a 55.590.762 dong.

[6] Xét thay, ngay 29/07/2019, ngay 05/08/2019 va ngay 31/08/2019 Cong
ty da chdm dut hop dong lao dong ddi véi cac nguyén don Phan Hong B, Huynh
Thi Ngoc L va Nguyén Hoang N la theo nguyén vong ctia cac nguyén don, thudc
truong hop “Hai bén théa thudn cham diet hop dong lao déng” theo quy dinh tai
khoan 3 Piéu 36 Bo luat lao dong nam 2012 (twong tmg khoan 3 Piéu 34 Bo
luat lao dong nam 2019), nén Cong ty di thuc hién tra tro cip thoi viéc cho
nguyén don Phan Hong B, Huynh Thi Ngoc L va Nguy&n Hoang N 1a dung theo
quy dinh tai Piéu 48 BH luit lao dong nam 2012 (twong tng Piéu 46 B6 luit lao
dong nam 2019).

[7] Theo quy dinh tai khoan 1 Diéu 48 Bo luét lao dong nim 2012 “Khi
hop dong lao déng cham dit theo quy dinh tai cdc khodn...3... Piéu 36 ciia Bé
ludit ndy thi nguoi sit dung lao dong ¢ trach nhiém chi trd tro cap théi viéc cho
ngueoi lao ddng da lam viéc thuong xuyén tiv dii 12 thdng tré 1én, moi nam lam
viéc duoc tro cci'p mot nira thang tien luwong” va khoan 2 Diéu 48 ctia B luat lao
dong nam 2012 “Thoi gian lam viéc dé tinh tro cdp théi viéc la tong thoi gian
ngueoi lao dong da lam viéc thuc té cho nguoi sir dung lao dong trir di thoi gian
ngueoi lao dong da tham gia bdo hiém thdt nghiép theo quy dinh ciia Ludt bdo
hzém xa hoi va thoi gian lam vi¢c da dwoc nguoi sir dung lao dong chi tra tro
cap théi viéc”. Do do, Cong ty phai co trach nhiém chi tra tro cap thoi viée cho
cac nguyén don mdi nam 1am viéc duge trg cip mot nira thang tién luong, voi
tong thoi gian cac nguyén don da lam viéc thuc té cho Cong ty, trur di thot gian
cac nguyén don da tham gia bao hiém that nghiép (tinh dén thang 12/2008) Cong
ty da thyc hién chi tra tra trg cap théi viéc cho cac nguyen don moi nam lam viée
nira thang tién lwong, nguyén don Pugc vai tong thoi gian thyuc té lam viéc cho
Cong ty 14 2,5 nam nén Cong ty chi tra 1,25 thang tién luong, nguyén don Lan
v6i tong thoi gian thyc té lam viéc cho Cong ty 1 11 ndm nén Coéng ty chi tra



5,5 thang tién luong va nguyén don Nam voi tong thoi gian thyc té 1am viée cho
Cong ty 13 13 nam nén Cong ty chi tra 6,5 thang tién lwong 1a dang theo quy dinh
tai khoan 1 va 2 Diéu 48 cua Bo luat lao dong ndm 2012 (twong tng khoan 1 va
2 Diéu 46 cua B luit lao dong nim 2019).

[8] Tuy nhién, vé tién luong dé tinh trg cap thoi viéc thi Cong ty 1y mirc
lwong dong bao hiém xa hoi cho cac nguyén don (binh quan nguyén don Puoc
5.265.000 dong/thang, nguyén don Lan 4.234.760 dong/thang va nguyén don
Nim 5.601.000 dong/thang) dé 1am can cit tinh tién lwong chi tra cho cac nguyén
don. Nhung cac nguyén don thi khong dong ¥, yéu cau Cong ty phai ap dung
“Mirc luong t6i thiéu ving” va cong thém 7% lao dong da qua ddo tao theo quy
dinh tai diém c khoan 1 Diéu 3, diém b khoan 1 Piéu 5 Nghj dinh 157/2018/ND-
CP ngay 16/11/2018 ctia Chinh phu, nhan véi hé sb luong dé 1am can ci tinh tro
cap théi viéc khi cham durt hop dong lao dong ddi véi cac nguyén don.

[9] Xét thay, ngay 26/01/2018 Cong ty da xdy dyng va ban hanh hé thong
thang luong, bang Iwong theo Quyet dinh s6 01/Qb-HbQT.2018 ngay
26/01/2018 cua Hoi dong quan tri, dé 1am can c chi tra tién luong cho nguoi
lao dong ké tir thang 01/2018 (BL 173-176); hé thong thang lwong, bang luong
nay Cong ty di dang ky va tai Thong béo s6 07/TB-LDTBXH ngay 31/01/2018
Phong Lao dong — Thuong binh xa hoi thanh phd Séc Trang chap thuan cho trién
khai thuc hién (BL 177). Vé nguyén tac xay dung thang luong, bang luong va
dinh murc lao dong, ciing nhu thuc hién cta Cong ty la dam bao dung theo qui
dinh tai Diéu 7, Diéu 8 va diém a khoan 2 Diéu 10 Nghi dinh s6 49/2013/ND-
CP ngay 14/5/2013 caa Chinh phu vé viéc quy dinh chi tiét thi hanh caa mot sb
diéu cua Bo luat lao dong vé tién luong va theo hudng dan tai khoan 7 Piéu 18
Thong tu sé 17/2015/TT-BLDTBXH ngay 22/04/2015 cia Bo Lao dong —
Thuong binh va X3 hoi.

[10] Trén thuc té hé théng thang luong, bang luong néu trén Cong ty da
ap dung, thuc hién tra luong cho ngudi lao dong trong Cong ty (trong do6 c6 cac
nguyén don) ké tir thang 01/2018 va thuc hién chi tra cho cac nguyén don dén
khi cham dut hop dong lao dong, khi &p dung thyuc hién néi chung hang théng
ky va nhan tién luong nguoi lao dong, cling nhu cac nguyén don khong c6 khiéu
nai hay phan ddi, khi Cong ty chi tra tién tro cap cac nguyén don dong y nhan
va cting khong khiéu nai. Tai thoi diém Cong ty chi tra trg cap cho cac nguyén
don thi hé théng thang luong, bang bang luong néu trén van con hiéu luc va phu
hop theo quy dinh cua phap luat vé lao dong.

[11] Mic du, trudc khi xay dung va ban hanh hé thong thang lwong, bang
lwong theo Quyét dinh s6 01/QD-HPQT.2018 ngay 26/01/2018 ctia Hoi dong
quan tri Cong ty, ngay 27/09/2016 Hoi dong quan tri Cong ty c6 Thong bao $6
126/TB-HDPQT.2016 thong nhat cha truong chi tra tro cap thoi viéc, mat viéc
theo dé nghi cia Ban diéu hanh tai To trinh s6 34/TT-TGD.2016 ngay 26/9/2016
cho mot sb ddi twong cu thé; ciing nhu sau khi xay dung va ban hanh hé théng
thang luong, bang luong theo Quyét dinh sé6 01/QD-HPQT.2018 ngay
26/01/2018 ctia Hoi dong quan tri Cong ty, ngay 06/02/2018 Hoi dong quan tri



Cong ty c6 Théng bao sé 25A/TB-HPQT.2018 chap thuan chi truong chi tra trg
cap thdi viéc, mat viéc theo tinh than Thong bao s6 126/TB-HPQT.2016 ngay
27/09/2016 va d& nghi ctia Tong Giam ddc tai To trinh s6 24A/TT-BTGD.2018
ngay 06/02/2018 cho dbi tuong 1a ngudi lao dong co thoi gian cong tac tir nam
2008 tré vé trudce. Tuy nhién, tai thoi diém cac nguyén don thoi viéc theo tu
nguyén thi cac Théng béo sé 126/TB-HPQT.2016 ngay 27/09/2016 va Cong ty
c6 Thong béo sé 25A/TB-HPQT.2018 ngay 06/02/2018 da hét hiéu luc ké tir
ngay 04/07/2019 (theo Théng bao sé 06/TB-HPQT/2019 ngay 04/07/2019.
Péng thoi, theo Quy ché thanh toén tién luong va cac ché do cho nguoi lao dong,
ban hanh kém theo Quyét dinh s6 17/QD-HPQT/2019 ngay 07/4/2019 cua Hoi
dong quan tri (c6 hiéu luc ké tir ngay 04/07/2019), tai tai Diéu 14 cling quy dinh
tro cap thoi viéc va mat viéc “Thyc hién theo quy dinh cua phap lugt vé lao dong
hién hanh” va tai Diéu 16 quy dinh “Quy ché va Vin bdn quy dinh vé tién lirong,
thuwong cho nguoi lao dong lam viéc tai Cong ty ban hanh trudc ddy trai voi quy
ché nay déu bai bs”.

[12] Mit khéc, theo hé thong thang luong, bang bang lwong thi mirc lwong
binh quén 06 thang lién ké trudc khi nghi viéc cua nguyén don Puoc 4.715.000
dong/thang, cua nguyén don Lan 3.410.500d/thang va cua nguyén don Nam
4.300.000 dong/thang, nhung Coéng ty chi tra cho cac nguyén don theo mirc
lvong Céng ty dong bao hiém x& hoi, theo binh quéin thi nguyén don Puoc
5.265.000 dong/thang, nguyén don Lan 4.234.760 dong/thang va nguyén don
Niam 5.601.000 ddng/thang 1a c6 loi cho cac nguyén don.

[13] Tur nhitng phan tich néu trén, Cong ty da thuc hién chi tra tra trg cip
tho1 viée cho cac nguyén don la ding phap luat, theo khang cao cac nguyén don
yéu cau Cong ty ap dung “Mirc luong t6i thiéu ving” va cong thém 7% lao dong
d3 qua dao tao, nhan véi hé sé luong dé 1am can ct tinh tro cip théi viéc khi
cham dut hop dong lao dong ddi véi cac nguyén don 1a khdng b co s xem xét,
nén khang céo cia cac nguyén don khong B Hoi dong xét xir cap phlc tham
chap nhan.

[14] Kiém sat vién dé nghi khéng chap nhan toan bo noi dung khang cao
ctia ngudi khang céo, ap dung khoan 1 Diéu 308 B¢ luat T6 tung Dan su 2015
giit nguyén Ban 4n so tham 1a ¢ can ct, nén duoc Hoi dong xét xur cap phuc
tham chap nhan.

[15] Tuy khang cao khong B chap nhan, Ban an S0 tham duoc gitr nguyén,
nhung nguoi khang cao la ngudi lao dong nén dugc mién nop tién an phl phuc
thim theo quy dinh tai diém a khoan 1 Diéu 12 Nghi quyét s
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Quéc hoi quy
dinh vé mac thu, mién, giam, thu, nop, quan Iy va sir dung &n phi va Ié phi Toa
an.

[16] Céc quyét dinh khac cua Ban an Lao dong so tham khéng c6 khang
c4o, khang nghi da c6 hiéu luc phap luat ké tir ngay hét han khang céo, khang
nghi theo quy dinh tai Piéu 273 va Biéu 280 B luat T6 tung Dan su nam 2015.



Vi cac I8 trén;
QUYET PINH:

Cin ctr vao khoan 1 Piéu 308 va khoan 6 Piéu 313 Bo luat T6 tung Dan
su nam 2015;

Ap dung diém a khoan 1 Biéu 12 Nghi quyét s6 326/2016/UBTVQH14
ngay 30/12/2016 ctia Uy ban thuong vu Quoc hoi quy dinh vé muc thu, mién,
giam, thu, nop, quan ly va sir dung an phi va Ié phi Toa an;

1/. Khong chap nhan khéng céo cia nguoi khang cdo Phan Hong B,
Huynh Thi Ngoc L va Nguyen Hoang N.

2/. Giir nguyén Ban &n Lao dong so tham s6 01/2021/LD-ST ngay 29
thang 03 nam 2021 cia Toa &n nhan dan thanh pho Soéc Trang, tinh So6c Trang.
Nhu sau:

_ “Can cir vao khoan I Diéu 32, diém ¢ khoan I Diéu 35, diém a khoan 1
Diéu 39, khoan 2 Diéu 92, khodan 1 Diéu 95, Diéu 235, Piéu 271, Diéu 273 B¢
lugt To tung dan su;

Ap dung Piéu 48 Bé ludt Lao déng; diém a, khodn 1 Diéu 12 Ngh; quyét
s6 326/2016/ UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc héi quy
dinh vé mazc thu, mién, giam, thu, nép, quan Iy va si dung an phi va 1é phi Toa
an.

Tuyén Xu:

1. Khéng chdp nhdn yéu cau khdi kién cia cdc nguyén don ong Nguyén
Hoang N; ba Huynh Th; Ngoc L; 6ng Phan HongB Vé viéc yau cau bugc Cong
ty Co phan M Séc Trang thanh todn thém tién tro cdp théi viéc cho 6ng Nguyén
Hoang N s¢ tién 55.590.762 dong; ba Huynh Thi Ngoc L sé tién 45.180.795
dong; 6ng Phan Hong D sé tién 6.285.500 dong.

2. Vé an phi dan s so tham: Céc nguyeén don ong Nguyén Hoang N; ba
Huynh Thi Ngoc L; ong Phan Hong B duwroc mien ngp tién dn phi theo quy dznh
tgi diéem a, khodn I Pieu 12 Nghj quyet so 326/2016/ UBTVQH14 ngay
30/12/2016 cua Uy ban Thirong v Quéc héi quy dinh vé mizc thu, mién, giam,
thu, ngp, quan ly va st dung an phi va I¢ phi Toa an”

3/. An phi dan sy phdc tham: Nguoi khang céo Phan Hong B, Huynh Thi
Ngoc L va Nguyén Hoang N dugc mién nop.

4/. Céc quyét dinh khéac ctia Ban an so tham khong c6 khang céo, khang
nghi da c6 hiéu lec phéap luat ké tir ngay hét han khang céo, khang nghi.

5/. Ban 4n phdc tham nay c6 hiéu luc phép luat ké tir ngay tuyén an.

Truong hop ban an, quyé’{ dinh duoc thi hanh theo quy dinh tai Piéu 2
Lugt Thi hanh an dan sy (swa doi, bo sung nam 2014) thi nguoi duoc thi hanh
an, nguoi phdi thi hanh an c6 quyeén thoa thudn thi hanh an, quyén yéu cau thi
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hanh ér], tzr nguyén thi hanh an hodc bj curong ché thi hdl:lh dlz theo quy dinh tai
cac Dieu 6, 7, 7a va 9 Ludt Thi hanh an dan su (sita déj, bo sung nam 2014),
thoi hiéu thi hanh dn dwoc thuc hién theo quy dinh tai Pieu 30 Ludt Thi hanh an
dan su (Swra doi, bo sung nam 2014).

HOI PONG XET XU PHUC THAM

C4c Tham phan Tham phén — Chi tea phién toa

Nguyén Hoang Lam Nguyén Vin Toan Pham Hung Nubi
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Noi nhn: TM.HOQI PONG XET XU PHUC THAM

- Céc duong su (06); THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Soc Trang;

- VKSND TP.So6c Trang;

- TAND TP Soc Trang;

- Chi cuc THADS TP.S6c Trang;
- Luu HS (04).

Pham Hung Nudi
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