TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap - Tw do - Hanh phuc

Ban 4n s6: 414/2023/LD - PT
Ngay: 06/4/2023

V/v “Tranh chdp vé viéc lam
va tién lwong, tién bao hiém xd
hoi”

, ‘ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thdam phdan — Chii toa phién toa: Ba Nguyén Thi Thoa
Cdc Tham phdan: Ong Nguyén Ngoc Tai

Ba Pham Thi Thanh Trlc
- Thuw ky phién toa: Ba Ho Quynh Tram.

- Dai di¢n Vign Kiém sdat nhin dian Thanh phé Ho Chi Minh: Ba Nguyén
Thi
Bao Tran — Kiém sat vién tham gia phién toa.

Trong ngay 28 thang 3 va ngay 06 thang 4 nam 2023, tai tru s¢ Toa an
nhan dan Thanh phd H6 Chi Minh, xét xr phiic thAm céng khai Vu an thuy 1y s6
103/2022/TLPT-LD, ngay 23 thang 12 nim 2022 vé viéc “Tranh chap vé viéc lam
tién lwong, tién bao hiém xa hoi”.

Do Ban 4n lao dong so tham s6 69/2022/LD-ST ngay 02 thang 11 nim
2022 cua Toa an nhan dan quan Tan Binh, Thanh phé H6 Chi Minh bi khang
cao.

Theo Quyét dinh dwa vu an ra xét xir phuc tham s 513/2023/QDPT-LD
ngay 13 thang 02 nam 2023 va Quyét dinh hodn phién toa sé 2551/2023/QDPT-
LD ngay 09 thang 3 nam 2023 gitta cac duong su:

1. Nguyén don: Ba Nguyén Diéu Ng; sinh nim: 197X;

Pia chi: S6 X duong Bach B, Phuong X, quan Tan Binh, Thanh phé Hb
Chi Minh; c6 mat.

Nguoi dai dién theo uy quyén ciia nguyén don: Ong Vi Ngoc H; sinh nam:
197X; dia chi: X T6 X Khu phd X, phuong Trung D, thanh phé Bién Hoa, tinh
Pong Nai; vang mit.

Bi don: Cong ty trdch nhi¢m hiru han Mgt Thanh vién S, Nguoi dai dién
theo phéap ludt: Ong Hoang Xuan H; sinh nam: 1979-Tong giam doc; vang mit.



Dia chi: San bay qudc t& TSN, Phuong X, quan Tan Binh, Thanh phé H6 Chi
Minh.

Ngudi dai dién theo tiy quyén ctia bi don: Ong Nguyén Ptic L; sinh nam: 1972;
dia chi: X duong Phan Van T, Phuong X, quan Binh Thanh, Thanh phé H6 Chi
Minh; c6 mat.

2. Nguoi khang cao: Nguyén don — ba Nguyén Diéu Ng.

NOI DUNG VU AN:

Theo don khoi kién va trong qua trinh gidi quyet vu dn cing nhu tai phién
toa so tham nguyén don, nguoi dai dién theo 1y quyén ciia nguyén don, nguoi
bado vé quyén, loi ich hop phdp ciia nguyén don trinh bay:

Ba Nguyén Diéu Ng lam viéc tai Cong ty TNHH MTV S (Sau day goi tit
la Cong ty S) tir ngdy 26/4/2013. Ngay 26/6/2016, ba Ng ky hop dong lao dong
khong xac dinh thoi han sé 052/HPLD/2016 véi Cong ty Suat dn hang khong
Viét Nam, gitt chirc vu Truong phong Hanh chinh — Nhan sy kém theo ban mo
ta cong viéc ma hai bén phai c6 nghia vu thyc hién. Ké tir khi ky két hop dong
dén nay, ba Ng ludn tuan thu dung ndi dung hop dong va hoan thanh tét cac
nhiém vy dugc giao.

Ngay 05/01/2021, ba B Thi Ngoc V- 1a Téng Giam déc ciia Cong ty S da
ban hanh Quyét dinh s6 01/QD-VACS ban hanh quy dinh tam thoi vé viéc phan
cong nhiém vu tai phong Hanh chinh — Nhan sy, noi dung cong viéc di thay doi
s0 vGi ban mo ta cong viée trude ddy cua ba Ng. Pong thoi quyét dinh nay ciing
khong néu 10 cu thé thoi gian két thuc hiéu lyc.

Ké tir sau khi ban hanh Quyét dinh s6 01, ba V d ty minh phan bb cong
viéc, quan ly phong hanh chinh — nhéan su, tra dap ba Ng trong qua trinh lam
viéc. Cac hanh vi trén cta ba V di gy ton that tinh than rat 16n cho ba Ng tai
noi lam viéc khién moi ngudi khong coi trong ba Ng. Quyét dinh s6 01/Qb-
VACS vé viée phan cong nhiém vu tai Phong Hanh chinh — Nhan sy kém theo
ban Quy dinh tam thoi vé viéc phan cong nhiém vu tam thoi tai Phong Hanh
chinh — Nhan su ¢6 ndi dung khac vdi ban md ta cong viéc - 1a mot bd phan
khong tach roi véi hop dong lao dong ba Ng da ky véi cong ty, 1dy di mot sb
quyén Trudng phong Hanh chinh — Nhén su ctia ba Ng.

Do d6, ba Ng khoi kién yéu cau Cong ty S phai: Thuc hién ding theo Hop
dong lao dong va ban mo ta kém theo da duogc ky; thu hoi lai Quyét dinh sb
01/Qb-VACS vé viée phan cong nhi€ém vu tai Phong Hanh chinh — Nhan su
kém theo ban Quy dinh tam thoi vé viéc phan cong nhiém vy tam thoi tai Phong
Hanh chinh — Nhan su; buoc Cong ty Sdo ba D6 Thi Ngoc V lam dai dién phai
cong khai xin 15i tai Cong ty ddi v6i ba Ng. Yéu cau Cong ty phai tra day du
tién luong con thiéu tir thang 8/2021 dén thang 01/2022 1a 13.654.316 dong va
phai dong dii bao hiém x4 hoi bat budc theo diing mirc lwong thang ghi trén hop
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ddng 13 26.950.000 ddng/thang véi s tién phai dong thém tir thang 7/2020 dén
thang 01/2022 13 52.120.670 dong.

Tai phién toa so thim, nguyén don rat yéu cau budc Cong ty TNHH MTV
S phai cong khai xin 16i tai Cong ty doi voi ba Ng.

Trong qua trmh gidi quyét vu dn, bi don Cong ty TNHH MTV S ¢6 nguoi
dai dién theo 1ty quyén la éng Nguyén Pirc Long trinh bay:

Nam 2013, ba Ng vao lam viéc tai Cong ty LDSX Bita dn trén MB (nay la
cong ty TNHH MTV S), ¢én nam 2016 ba Ng ky hop dong lao dong khong xéac
dinh thoi han v6i CONng ty Svéi vi tri Trudng phong Hanh chinh — Nhan su. Dén
nay, hop dong nay van dugc duy tri va c6 hiéu luc, cong ty van dam bao céc
quyén lgi va ché d6 cho ba Ng dung thoa thuan trong hop dong.

Quyét dinh s6 01/QD-VACS vé viéc phan cong nhiém vu tai Phong Hanh
chinh — Nhan su chi 13 quyét dinh ndi bd, quy dinh tam thoi vé viéc phan cong
nhiém vy chi mang tinh diéu chinh trong ting giai doan cu thé. Theo quy dinh
ctia phap luat va diéu 1é cong ty thi Tong Giam dbc c6 chirc ning va quyén han
phan cong cong viéc, diéu hanh hoat dong cta cong ty. Viéc ban hanh quyét
dinh trén di thyc hién dung quy trinh. Do d6, Cong ty khong c6 15i gi dé phai
cong khai xin 15i ba Ng. Pong thoi, viéc Tong giam dbc ban hanh quyét dinh
khong mang tinh chat c4 nhan nén nguyén don yéu cau ba V phai c6 trach nhiém
xin 16i 1a khong cé co so.

Pbi v6i yéu cau phai tra di tién luong con thiéu tir thang 8/2021 dén thang
01/2022: Cong ty S khong ddng ¥ vi khong no tién luong d6i véi nguyén don.
Tai thoi diém néu trén dang trong giai doan ciang thang cta dich bénh COVID-
19, bi don 1a doanh nghi€p hoat dong trong nganh hang khong nén bi anh hudng
nang né vé nhiéu mat. Cong ty di ky voi nguoi lao dong ban Thoa thuan nghi
khong hudng luong, ngung viéc ngay 15/7/2020 va Théa thuan lam viéc khong
tron thoi gian, nghi khong huong luong ky ngay 31/12/2020. Cong ty thyc hién
nghia vu thanh toan, chi tra luong va cac khoan thu nhap khac cho ba Nguyén
Diéu Ng day di theo thoa thuan.

Vé yéu cau phai dong dit BHXH bit budc theo diing muc lwong thang ghi
trén hop dong lao dong véi so tién phai dong thém tir thang 7/2020 dén thang
01/2022 14 52.120.670 dong, bi don bac bé hoan toan. Cong ty dd dong BHXH
cho nguyén don theo thu nhép thyc lanh cua nguoi lao dong, cao hon mic ma
Tong Cong ty Hang khong V va Co quan Bao hiém huéng dan.

Tai Bdn dn lao dong so tham sé 69/2022/LP-ST ngay 02 thing 11 nam
2022 cia Toa dn nhdn dén qudn Tan Binh, Thanh phé Hé Chi Minh quyét dinh:

Can ¢t khoan 1 Diéu 32; diém ¢ khoan 1 Diéu 35; diém a khoan 1 Diéu 39;
biéu 147; khoan 1 Diéu 273, khoan 1 Di¢u 280 Bo luat To tung dan sy nam
2015;



Can ctt Diéu 90 Bo luat Lao dong;

Cian ¢t Diéu 85 Luat Bao hiém x4 hdi;

Can ctr Luat phi, 1 phi nim 2015 va Nghi quyét s6 326/2016/UBTVQH14
ngay 30-12-2016 cia Uy ban Thudong vu Quoc hoi quy dinh vé mirc thu, mién,
giam, ndp, quan 1y va st dung an phi va I¢ phi Toa an;

Tuyén xtr:

1. Pinh chi dbi v6i yéu cau budec Cong ty TNHH MTV S do ba B3 Thi
Ngoc V lam dai dién phai cong khai xin 15i tai Cong ty doi v4i ba Nguyén Diéu
Ng.

2. Khong chap nhan yéu cau khoi kién ctia nguyén don Nguyén Diéu Ng vé
viéc yéu cau Cong ty TNHH MTV S thuc hién dang theo Hop dong lao dong va
ban Mo ta kém theo da duogc ky, thu hoi lai Quyét dinh sé 01/QD-VACS ngay
05/01/2021 vé viéc phan cong nhiém vu tai Phong Hanh chinh — Nhéan sy kém
theo ban Quy dinh tam thoi vé viée phan cong nhi€ém vu tam thoi tai Phong
Hanh chinh — Nhan su.

Khéng chap nhan yéu cau khoi kién ctia nguyén don vé viéc yéu cau Cong
ty TNHH MTV S phai tra day du tién luong con thiéu tir thang 8/2021 dén thang
01/2022 14 13.654.316 ddng va phai dong di bao hiém xa hoi bit budc theo
dung muc luong thang ghi trén hop dong 13 26.950.000 dong/thang véi so tién
phai dong thém tir thang 7/2020 dén thang 01/2022 1a 52.120.670 dong.

Ngoai ra Ban 4n dan sy so thim con tuyén vé an phi, quyén khang céo va
quyén yé€u cau thi hanh &n ctia cac duong su.

Ngay 08 thang 11 nim 2022, nguyén don la ba Nguyén Diéu Ng khang céo
toan b Ban an dan sy so tham sé 69/2022/LD-ST ngay 02 thang 11 nam 2022
ctia Toa 4n nhan dan quan Tan Binh, Thanh phé HO Chi Minh, dé nghi toa phtic
tham stra toan bo ban an lao dong so tham cua Toa an nhan dan quan Tan Binh,
Thanh phé H6 Chi Minh theo hudng chdp nhdn toan bo yéu cau khai kién cua
nguyén don.

Tai phién toa phiic tham:

Nguyén don 1a ba Nguyén Diéu Ng khong rdt don khang cdo, khong rit
don khéi kién. Bi don cung cap thém tai liéu, ching cir Gidy chiing nhan ding
ky doanh nghiép cong ty trach nhiém hitu han Mot thanh vién suat dn hang
khong Viét Nam; Thong bao sé 42/TB-VACS ngay 29/3/2023 vé viéc chinh
sach st dung lao dong, tién luong quy II naim 2022, Thong bao két ludn xem xét,
giai quyét ky luat Pang ddi v6i ba Ng ngay 18/01/2023. Cac dwong sy khong
théa thuan dugc voi nhau vé viée gidi quyét toan by vu an.



* Nguyén don la ba Nguyén Diéu Ng trinh bay: Dé nghi Hoi dong xét xur
chap nhan khang cédo cua nguyén don, stra ban an lao dong so tham theo hudéng
chap nhan toan b yéu cau khaoi kién ctia nguyén don vi cac ly do sau:

- Tai Cong vian s6 4416/BHXH-QLT ngay 09/8/2022 cuia Bao hiém xa hoi
Thanh phd H6 Chi Minh xé4c dinh r& Cong ty TNHH MTV S di dong BHXH,
BHYT, BHTN, BHTNLD-BNN tir thang 7/2020 dén thang 01/2022 cho ba Ng
mirc luong theo ngay thuc té 1am viée trong thang 1a chua ding quy dinh phap
luat vé lao dong va phap ludt vé Bao hiém xa hoi. Nguyén don khong co thang
nao khong lam viéc va khong hudng luong tir 14 ngay lam viéc trong thang. Tuy
nhién, toa so thim khong xem xét, nhan dinh thiéu khach quan, khong ap dung
dung quy dinh phap luat gy anh huong dén quyén va loi ich hop phap cia
nguyén don.

- Bi don ban hanh Quyét dinh s6 01/QD-VACS khong dung quy dinh cua
Bo luat lao dong, khong dung quy dinh ndi bo cua Cong ty giy can trd quyén
clia ngudi lao dong. Vé ban chat quyét dinh s6 01 chinh 1a chuyén nguoi lao
dong tam thoi lam cong viée khac, cu thé cong vi¢c chinh cua nguyén don la vé
nhan su lai chuyén sang cong viéc chinh 1a phuc vu bita dn va an ninh-an toan
ctia cong ty ma khdng bao trudc cho nguoi lao dong, khong c6 thdi gian két thiic
va khdng co su dong ¥ ciia nguoi lao dong. Mat khac, viéc Tong giam déc Cong
ty ban hanh Quyét dinh s6 01/QD-VACS vé viéc phin cong nhiém vy tam thoi
tai phong hanh chinh nhan sy chua duoc su phé duyét cia Hoi déng thanh vién
cong ty theo quy dinh tai Diéu 17, Diéu 22 Diéu 16 Cong ty.

- Cong ty danh gia Iwong KPI cho can by quan 1y (Nguyén don) khdng
dung quy ché quan 1y va st dung tién luong kém theo quyét dinh s6 57/QD-
HDPTV/VACS ngay 30/6/2020, cu thé: Tong giam doc danh gia luong KPI cia
can b quan ly theo quy, danh gid mic dd hoan thanh nhiém vu khong bao dam
nguyén tic cong khai, minh bach (khong tién hanh trao d6i truc tiép 1-1, khdng
dua ra va thong nhat v6i ngudi lao dong trudce khi thuc hién viée danh gia).

* Bi don 1a Cong ty TNHH MTV S ¢0 nguwoi dai dién iy quyén la 6ng
Nguyén Dire L trinh bay: Hop dong lao dong ky két gitra ba Ng va Cong ty la
hop déng lao dong khong xac dinh thoi han va dang c6 hi¢u luc thuc hién. Vi tri
lam viéc, chitc danh chuyén mon cia ba Ng van dang dugc duy tri nhu théa
thuan trong hop dong lao dong. Cong ty chua c6 quyét dinh, van ban nao vé viéc
diéu chuyén vi tri lam viéc cua ba Ng va thuc t& ba Ng hién van dang 13 truéng
phong hanh chinh-nhan su. Cong ty chua thuc hién diéu chuyén, tam diéu
chuyén ba Ng lam céng viéc khac so v6i hop dong lao dong. Moi quyén loi vé
thu nhap, luong, phu cip, cac ché do chinh sach khac ciia ba Ng van gitt nguyén
theo thoa thuan trong hop dong lao dong. Theo diéu 1& cong ty va can cir chic
nang, quyén han cua téng giam dbc thi Tong giam dbc cong ty co toan quyén
diéu hanh moi hoat dong san xuat kinh doanh hang ngay ctia Cong ty VA ra cac
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quét dinh, quy dinh khi can thiét dé dam béo sy van hanh thong sudt, lién tuc
ciia Cong ty. Dbi v6i yéu cau tra du tién luong hiéu qua kinh doanh, tién bao
hiém x3 hoi, bi don d3 thuc hién dung nodi quy, quy ché coéng ty va quy dinh
phap luat vé lao dong. Pé nghi Hoi dong xét xir khong chap nhan khang cao cua
nguyén don, giit nguyén ban &n lao dong so tham.

Pai dién Vién kiém sat nhdan dan Thanh phé Ho Chi Minh phat biéu y kién
vé viéc tudn theo phdp ludt trong qud trinh gidi quyét vu dn & phiic tham nhu
Sau:

Vé Pon khang céo ctia nguyén don: Pon khang cdo cia nguyén don trong
han luat dinh nén chép nhan.

Vé t6 tung: Nhitng nguoi tién hanh t6 tung va nhiing nguoi tham gia t tung
trong giai doan phic tham da thyc hién ding cac quy dinh cua B0 luat T6 tung
dan su.

Vé noi dung vu an: Dé nghi Hoi dong xét xtr chdp nhan mot phan yéu cau
khang cdo cua nguyén don, stra mot phan Ban an lao dong so tham sb
69/2022/LD-ST ngay 02 thang 11 nam 2022 cua Toa an nhan dan quan Tan
Binh, Thanh phé H6 Chi Minh theo huéng chap nhan mdt phan yéu cau khoi
kién ctia nguyén don vé viéc yéu cau bj don phai dong bao hiém xa hoi bat budc
cho nguyén don thang 01/2022 theo mirc lwong thoa thuan tai hop dong lao
dong va phu luc kém theo, cic phan con lai cia ban an so tham dé nghi giit
nguyeén.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u c6 trong hé so vu an dugc tham tra tai
phién toa va can ctr két qua tranh luan tai phién toa, Ho1 dong xét xur nhan dinh:

[1] Vé hinh thérc: Pon khang cdo ctia nguyén don ba Nguyén Diéu Ng
trong han luat dinh va hop 1é nén dugc chap nhan.

[2] Vé ndi dung: Xét khang c&o ciia nguyén don ba Nguyén Diéu Ng:

[2.1] Xét yéu cau budc bi don thuc hién ding theo Hop ddng lao dong va
ban Mb ta kém theo da duoc ky, thu hdi lai Quyét dinh sb 01/QD-VACS vé viéc
phan cong nhi¢m vu tai Phong Hanh chinh — Nhan sy kém theo ban Quy dinh
tam thoi vé viéc phan cong nhi¢m vu tam thoi tai Phong Hanh chinh — Nhan suy:

Can cr vao cac tai liéu c6 trong hd so va su thira nhan cua cac duong su:
Ba Nga vao lam viéc cho Cong ty LDSX Bita an trén MB (nay la Cong ty
TNHH MTV S- goi tit 1a Cong ty) theo quyét dinh tuyén dung tir ngay
08/4/2013 véi vi tri truong phong hanh chinh-nhan su. Sau d6 ba Ng va Cong ty
1an luot ky cac hop ddng lao dong gdm:

- Hop ddng lao dong xac dinh thoi han 12 thang sé 076/HPLD/2013 Ngay
26/4/2013 (26/6/2013-26/6/2014),



- Hop d6ng x4c dinh thoi han 36 thang s6 071/HPLD/2014 ngay 26/6/2014
(26/6/2014-26/6/2017)

- Hop ddng lao dong khong xac dinh thdi han sé 052/HPLD/2016 ngay
26/6/2016.

Mitc luong theo thoa thuan cua ca 03 hop dong 1a 22.000.000 dong/thang,
chuc vu 1a Truong phong Hanh chinh — Nhén su, cong viéc phai lam theo ban
Mo ta cong viéce.

Ngay 01/7/2020, Hai bén ky phu luc hop dong thay d6i mirc luong thanh
26.950.000 ddng/thang. Pong bao hiém xd hoi theo mirc luong ghi trén hop
dong 14 26.950.000 dong.

Ngay 05/01/2021, ba D& Thi Ngoc V 1a Tong giam déc Cong ty da ban
hanh Quyét dinh s 01/QD-VACS vé viéc ban hanh quy dinh tam thdi vé viée
phan cong nhiém vu tai phong Hanh chinh — Nhan su. Hoi dong xét xtr xét thay
Quyét dinh trén 1a quyét dinh noi bo ctia phia cong ty. Tai Khoan 2 Diéu 4 Hop
dong lao dong s6 52 HPLD/2016 ngay 26/6/2016 thi nguoi str dung lao dong co
quyén diéu hanh nguoi lao dong hoan thanh cong viéc theo hop dong lao dong
(bé tri, diéu chuyén, tam ngung viéc,...).Can cur vao nhiém vu, quyén han cua
Téng Giam dbc dugce quy dinh tai Khoan 2 Diéu 35 Diéu 1¢ Cong ty, diém b
Khoan 2 Diéu 81 Luat doanh nghiép nam 2014 thi Tong Giam ddc 13 ngudi dai
dién theo phép luat, co6 quyén quyét dinh cac van dé lién quan dén hoat dong san
xuat kinh doanh hang ngay cua cong ty, quyén t6 chirc xdy dung chién luoc
Cong ty trong d6 ¢ cac quy ché quy dinh quan Iy ndi bd Cong ty.

Nguyén don yéu cau bi don thu hdi lai Quyét dinh sé 01/QD-VACS véi ly
do ban chat quyét dinh s6 01 chinh 1 chuyén nguoi lao dong tam thoi lam cong
viéc khac, cu thé cong viéc chinh ciia nguyén don 1a vé nhéan su lai chuyén sang
cong viéc chinh la phuc vu bita dn va an ninh-an toan cua Cong ty ma khong bao
trudc cho ngudi lao dong, khong cé thoi gian két thuc va khong co su dong ¥
ctia ngudi lao dong. Mat khac, viéc Tong giam ddc cong ty ban hanh Quyét dinh
s6 01/QD-VACS vé viéc phan coéng nhiém vu tam thoi tai phong hanh chinh
nhan sy chua duogc su phé duyét cua Hoi déng thanh vién cong ty theo quy dinh
tai Muc 17 Diéu 22 Piéu 1é Cong ty. Hoi dong xét xtr nhan thay: Noi dung Quy
dinh tam thoi vé viéc phan cong nhiém vu tam thoi tai Phong Hanh chinh —
Nhan sy c¢6 thu hep nhiém vy cia ba Ng véi tu cach trudng phong, khong day du
theo ban md ta cong viéc kém theo hop dong lao dong. Tuy nhién, nhiém vu nay
nam trong phan ndi dung cong viéc ctiia Phong hanh chinh nhan sy quy dinh tai
quy ché t6 chirc va hoat dong ctia Cong ty (Ban hanh kém Quyét dinh sb 56/QD-
HDTV/VACS ngay 30/6/2020). N6i dung cong viéc ba Ng phai lam khong
vuot qua so voi ban Mo ta cong viéc cd hi¢u luc ngay 01/01/2008 va ban Mo ta
cong viéc c6 hiéu luc ngay 01/01/2017. Ba Ng van dang 1a Truéng phong Hanh
chinh — Nhan su, van lam nhiing coéng viéc thudc nhiém vu ctia phong Hanh
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chinh — Nhan su (Cu thé 1a quan tri phuc vu bita an tai cin tin va phong Sai Gon,
dam bdo céng tac an ninh- an toan trong pham vi cong ty, lap céc bdo cdo
chuyén mon theo quy dinh cua Cong ty, thuc hién cadc nhi€ém vu khac do Ban
tong giam ddc phan cong ma Cong ty da quy dinh). Nhu vay, vi tri cong viéc,
chirc danh chuyén mon ctia ba Ng van dang duy tri nhu théa thuan trong hop
ddng lao dong duoc ky két gitia cac bén. Theo quy dinh tai Muc 17 Diéu 22
Piéu 18 Cong ty thi Hoi dong thanh vién chi phé duyét dé Tong giam dbc cong
ty quyét dinh co cdu vé t6 chire, chire nang, nhiém vu quyén han, thanh 1ap, t6
chure lai, giai thé, ban hanh quy ché t6 chtrc va hoat dong cua bo may giup viéc
cua cong ty, ban hanh quy ché t6 chuc hoat dong cua don vi tryc thudoc hoat
dong cong ty ma khong bét budc phai phé duyét nhiém vy, cong viéc cu thé cho
bd may gilp viéc cling nhu nhi€ém vu cu thé cua trudng cac bd phan bo may
gitip viéc. Do d9, 101 trinh bay ciia nguyén don khong c¢é co s& chap nhan.

T nhitng nhan dinh trén, Toa so tham khéng chap nhan yéu ciu cia
nguyén don budc bi don thyc hién dung theo Hop dong lao dong va ban M6 ta
kém theo da dugc ky, thu hoi lai Quyét dinh s6 01/QD-VACS vé viéc phan cong
nhiém vu tai Phong Hanh chinh — Nhan sy kem theo ban Quy dinh tam thoi vé
viéc phan cong nhiém vu tam thoi tai Phong Hanh chinh — Nhén su 1a ¢6 can ctr,
Tda cap phic tham gitr nguyén.

[2.3] Xét yéu cAu budc bi don phai tra ddy du tién luong cho nguyén don
s6 tién con thiéu tir thang 8/2021 dén thang 01/2022 1a 13.654.316 dong:

Theo quy dinh tai Quy ché quan 1y va sir dung quy tién luong thi tién lwong
hiéu qua (P3) dugc chi tra hang thang, theo ty 1€ % hoan thanh KPI trong thang
va ngay cong huong luong trong thang cua ngudi lao dong. Tong giam dbc
quyét dinh ddnh gid hoan thanh cong viéc d6i vdi cac chirc danh trong d6 co
trudong cac phong. Tai Quy dinh giao muc tiéu va danh gia két qua thyc hién
cong viéc ciia Cong ty TNHH MTV S quy dinh luong hiéu qua (P3) dbi véi can
bd quan 1y phong nhu sau: thuc hién chi tra tién luong hiéu qua theo quy, hang
thang tam tng theo ty 16 % do Ban Tong giam dbc quy dinh (tuy tinh hinh quy
lu:ong cua Cong ty, Tong giam dbc quyét dinh thay d6i muc ti 16 tam tng).
Tham quyén cua Ban Tong giam doc 1a danh gla két qua thuc hién cac can bo
quan 1y phong va xir 1y khiéu nai theo phan cip. Nhu vy, ba DS Thi Ngoc VIa
Tong giam dbc co quyén danh gia ty 1& huong luong P3 d6i véi ba Ng 1a pho
hop véi quy dinh tai Diéu 7 Quyét dinh sé 53/QD-VACS ngay 26/4/2021 cua
Cong ty.

Nguyén don cho rang Céng ty danh gia lwong KPI cho can bo quan 1y
(Nguyén don) khong dang quy ché quan 1y va sir dung tién lwong, cu thé: Tong
giam ddc danh gia luong KPI cua can bd quan 1y theo quy, danh gia mic do
hoan thanh nhiém vy khong bao dam nguyén tic cong khai, minh bach (khong
tién hanh trao doi truc tiép 1-1, khong dua ra va thong nhit v6i ngudi lao dong
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trude khi thue hién viéc danh gid). Nguyén don hoan thanh tat c4 nhiém vu dugc
phan cong nén phai dat ty 16 huong lwong P3 13 65%. Viéc Tong giam déc thong
bado ty 1€ huong luong P3 cua nguyén don trong céc thang 8,9,10,11,12 nam
2021 va thang 01 nam 2022 1an lugt 25%, 25%, 25%, 25%, 45%, 25% la khdng
pht hop . Can ctr vao ¥ kién cta Cong doan Cong ty Suét dn hang khong Viét
Nam, su thtra nhan ctia cac duong su va cac tai li¢u ching ctr do phia bi don
cung cap thi hang thang nguyén don déu dugc thdng bao cia Toéng giam doc vé
ty 1& huong luong P3 cua cac can bo phong (trong do6 c¢6 bi don). Phia nguyén
don xuét trinh cac email cho rang c6 khiéu nai vé ty 1¢ danh gia P3 nhung trong
toan bd cac email do phia nguyén don cung cp khong c6 nodi dung khiéu nai gt
t6i Ban Tong giam ddc 1a cdp xir Iy khiéu nai theo quy dinh tai Diéu 15 Quyét
dinh 53/QD-VACS ngay 26/4/2021. Mat khac, tai cac ndi dung tu danh gia cua
nguyén don gt qua mail vao cac thang 10,11,12 nam 2021 va thang 01/2022
thi nguyén don tuy danh gia ty 1¢ P3 chi 1a 45%, khong phai ty 1€ 65% nhu yéu
ciu ctia nguyén don.

Do d6, Toa cap so tham khong chip nhén yéu cau budc Cong ty phai tra
day du tién luong cho nguyén don sb tién lwong con thiéu tir thang 8/2021 dén
thang 01/2022 13 13.654.316 dong 1a c6 cin cir, Toa cap phiic tham giit nguyén:

[2.4] Xét yéu cau budc bi don phai dong du bao hiém x3 hoi bat budc cho
nguyén don theo ding mic luong thang ghi trén hop dong 1a 26.950.000
dong/thang véi sb tién phai dong thém tir thang 7/2020 dén thang 01/2022 14
52.120.670 dong:

Cin cr vao khoan 2 Diéu 89 Luat Bao hiém x3 hoi ngay 20/11/2014,
Khoan 2 Piéu 17 cua Nghi dinh sé 1152015/ND-CP ngay 11/11/2015 caa Chinh
pht quy dinh chi tiét mot s6 diéu ctia Luét bao hiém x3 hoi thi tién luong thang
dong bao hiém xa hoi bat budc d6i voi nguoi lao dong dong bao hiém xa hoi
theo ché do tién luong do nguoi str dung lao dong quy dinh thi tién luong thang
dong bao hiém xa hoi 1a mirc lvong va phu cép luong theo quy dinh ciia phép
luat vé lao dong. Tir ngay 01/01/2018 trd di, tién luong thang dong bao hiém xa
héi 1a mirc lwong, phu cip luong va cac khoan bd sung khac theo quy dinh cta
phap luat vé lao dong ghi trong hop dong lao dong.

Khoan 3 Diéu 99 Bo luat lao dong quy dinh vi dich bénh nguy hiém thi hai
bén thoa thuan vé tién lwong ngimg viéc. Trudng hop ngung viée tir 14 ngay
lam viéc tré xudng thi tién lwong ngimg viée duoc thoa thuan khong thap huong
mirc luong t6i thiéu.

Cin ctr vao Hop dong lao dong sé 052/HPLD/2016 ngay 26/6/2016 va phy
luc hop dong lao dong s6 019/PLHPLD/2020 ngay 01/7/2020, tién luong chinh
ctia ba Ng 13 26.950.000 dong/thang. Mtrc lwong 1am cin ctr dong bao hiém xa
héi theo tién lwong chinh 14 26.950.000 dong/thang. Can cir vao Ban Thoa thuan
nghi khong hudng luong, ngung vi¢c ngay 15/7/2020 va Thoa thuan lam viéc
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khong tron thoi gian, nghi khong hudng lvong ngay 31/12/2020 gitra ba Ng va
COng ty va su thira nhan cua nguyén don va bi don thi thoi gian nguoi lao dong
ngung viéc s€ khong huong luong, ngudi lao dong duoc hudng luwong dua trén
thoi gian nguoi lao dong thuc té 1am viéc. Cac ban thoa thuan ndy 1a mot phan
cua hop déng lao dong, dugc xem nhu 1a phu luc cua hop déng lao dong ma hai
bén da ky két.

Can ctt vao quy dinh tai Khoan 6 Diéu 30 Théng tu sd 59/2015/TT-
BLDTBXH ngay 29/12/2015 cia B§ lao dong thuong binh xa hoi ; Khoan 8
Diéu 42 cuia Nghi quyét sé 595/QD-BHXH ngay 14/4/2017 ctia Bao hiém xa hoi
va dugc hudng dan tai myc 7.4; Cong van s6 1734/BHXH-QLT ngay 16/8/2017
ctia Bao hiém x& hoi Thanh phé H6 Chi Minh thi trong thoi gian nguoi lao dong
ngimg viéc theo quy dinh cua phéap luat vé lao dong ma van duoc hudng tién
lwong thi nguoi lao dong va ngudi sit dung lao dong thyc hién dong bao hiém x4
hoi bat budc theo mirc tién luong nguoi lao dong duge hudng trong thoi gian
ngung vigc.

Cin clr vao Cong van s 4416/BHXH-QLT ngay 09/8/2022 ciia Bao hiém
x4 hoi Thanh phd HO Chi Minh va sy thira nhan cua nguyén don, bi don: Bi don
da dong BHXH, BHYT, BHTN, BHTNLD-BNN cho Nguyén don luong nging
viéc tir thang 4/2020 dén thang 6/2020 theo ho so dién tir s6 101296 ngay
06/5/2020 v&i murc luong 4.800.000 dong, tir thang 7/2020 dén thang 01/2022,
bi don déng bao hiém xa hoi cho nguyén don theo muc luong ngay cong thuc té
lam vi€c trong thang theo thdéa thuan nghi khong luong, ngirng viéc trong nam
2020 va nam 2021 duoc ky gitra hai bén ngay 15/7/2020 va ngay 31/12/2020.

Tir nhitng cdn ¢t néu trén, Viéc bi don dong bao hiém xa hoi cho nguyén
don theo muc luong ngay cong thuc té lam viéc trong thang 1a dung phap luat.
Toa cap so tham khong chap nhan yéu cau cua nguyén don budc bi don phai
dong du bao hiém xa hoi bat budc cho nguyén don theo dung mirc luong thang
ghi trén hop dong 14 26.950.000 dong/thang voi sd tién phai dong thém tir thang
7/2020 dén thang 12/2021 14 c6 can cw, Toa cdp phuc thim gilt nguyén. Tuy
nhién cip so thim ap dung Khoan 3 Piéu 85 Luat bao hiém x3 hoi dé khong
chap nhan yéu cau ctia nguyén don budc bi don phai dong du bao hiém xa hoi
bat budc cho nguyén don theo diing muc luong thang ghi trén hop dong la
26.950.000 dong/thang 1a chua chinh x4c vi nguyén don nging viéc khong trén
14 ngay lam vi¢c trong thang.

[2.5] Bdi voi yéu cau ciia nguyén don vé viéc yéu cau bi don dong bao
hiém xa hoi cho nguyén don thang 01/2022 theo muc lwong 26.950.000. Hoi
dong xét xir nhan thay:

Theo vin ban sd 80/TTr-HCSN ngay 28/12/2021 ctua Coéng ty vé chinh
sach tién lwong thi thoi diém thang 01 va thang 02 nam Théang 01/2022 Céng ty
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van con 4p dung chinh sach lao dong , tién luong ddi véi nguoi lao dong do anh
hudng cua dich covid 19.

Tai Cong van s6 08/CPCS-VACS ngay 06/10/2022 cta Cong doan Cong
ty nop toa cap so tham vé viéc 1am rd mot so ndi dung vé chinh sach tién luong
ctia Cong ty xac dinh vé 1am viéc khong tro thoi gian thi Cong ty phai c6 thoa
thuan véi nguoi lao dong.

Tai phién toa phuc tham, nguyén don, ngudi dai dién theo uy quyén cua bi
don trinh bay: Thoi diém nam 2022, Cong ty tiép tuc ky cac thoa thuan nghi
khong huong luong, ngimg viée voi tat ca ngudi lao dong trong Cong ty . Tuy
nhién, vao thoi diém nay giita nguyén don va bi don khong thoa thuan vé viéc
nghi khong huéng luong, ngung viéc do nguyén don da khoi kién Cong ty tur
nam 2021.

Trong thang 01/2022, ngay cong khong huong luong cia ba Ng la 12
ngay, thap hon 14 ngay nén khong thudc truong hop khong dong bao hiém xa
hoi theo quy dinh tai Khoan 3 Piéu 85 Luat bao hiém x3 hoi nam 2014.

Nhu viy, thoi diém thang 01/2022 giita nguyén don va bi don khong thoa
thuan vé viéc nghi khong huong luong, ngimg viéc nén bi don phai dong bao
hiém xa hoi bat budc cho nguyén don thang 01/2022 theo mirc luong ghi trén
hop dong lao dong 13 26.950.000 dong. Bi don da dong Bao hiém xa hoi hoi cho
nguyén don thang 01/2022 theo murc lwong 11.550.000 dong. Do d6, Bi don
phai dong bo sung Bao hiém xa hoi hoi cho nguyén don theo quy dinh phap luat.
Cép phtc tham stra phan nay cua ban an so thim.Do day 14 tinh tiét méi nguyén
don, bi don trinh bay tai phién toa phtic thim nén Toa cip so tham khong ¢ 16i.

Xét dé& nghi cua Vién kiém sat nhan dan Thanh phé H6 Chi Minh chap
nhan mot phan khang cio ctia nguyén don vé viéc yéu cau bi don dong bo sung
Bao hiém xi hoi hoi cho nguyén don thang 01/2022 theo muc luong ghi trén
hop dong lao dong 26.950.000 dong , sira mdt phan Ban 4n lao dong so tham S6
69/2022/LD-ST ngay 02 thang 11 nam 2022 cta Toa an nhan dan quan Tan
Binh, Thanh phé HS Chi Minh 14 ¢6 co sé nén Hoi dong xét xtr chap nhan.

Tir nhitng phén tich néu trén, Hoi dong xét xir chip nhan mot phan khang
céo ctia nguyén don vé viéc yéu cau bi don dong bod sung Bao hiém xi hoi cho
nguyén don thang 01/2022 theo muc lwong ghi trén hop dong lao dong
26.950.000 d6ng, stra mot phan Ban 4n lao dong so tham S6 69/2022/LD-ST
ngay 02 thang 11 ndm 2022 cia Toa an nhan dan quan Tan Binh, Thanh ph H6
Chi Minh.

[3] V& an phi

[3.1] V& an phi lao dong so tham:

11



Nguyén don phai chiu an phi lao dong so tham 1a 300.000 dong dbi véi yéu
cau bi don thyc hién ding theo Hop dong lao dong va ban M6 ta kém theo da
duoc ky, thu hoéi lai Quyét dinh s6 01/QD-VACS khong dugc chap nhan.

Do nguyén don rat yéu cau budc Cong ty TNHH MTV S phai cong khai
xin 16i tai Cong ty nén nguyén don duoc tra lai tién tam tng 4n phi nguyén don
da ndp 12 300.000 dong.

Dbi v6i yéu cau doi tién luong va bao hiém x3 hoi, nguyén don khong phai
chiu an phi lao dong so tham theo quy dinh phép luat.

[3.2] V& &n phi lao dong phiic tham:

Do stra 4n so tham nén nguyén don khong phai chiu an phi phi lao dong
phuc tham theo quy dinh phap luat.

Vicac lé trén,

QUYET PINH:

Can cr vao Khoan 2 DPiéu 308 cua B0 luat To tung dan su;

Can ctr vao biéu 90, biéu 99 cua Bo luat Lao dong;

Can ctr vao Khoan 2 Diéu 89, Khoan 3 Diéu 99 ctia Luat Bao hiém xa hoi
nam 2014;

Can ct vao Khoan 2 Piéu 17 ctia Nghi dinh s6 115/2015/ND-CP ngay
11/11/2015 cta Chinh phu quy dinh chi tiét mot sé diéu ctia Luat bao hiém xa
hoi;

Can ctr vao Khoan 6 Diéu 30 Thong tu so 59/2015/TT-BLDTBXH ngay
29/12/2017 cta Bo Lao dong Thuong binh va Xa hoi;

Can ctr Luat phi, 18 phi ndm 2015 va Nghi quyét s6 326/2016/UBTVQH14
ngay 30-12-2016 cua Uy ban Thuong vu Quoc hoi quy dinh vé muc thu, mién,
giam, nop, quan ly va sir dung an phi va Ié phi Toa an;

Tuyén xu:

Chap nhan mot phan khang céo cua nguyén don - Ba Nguyén Diéu Ng. Stra
modt phan Ban 4n lao dong so tham SO 69/2022/LD-ST ngay 02 thang 11 nam
2022 ctia Toa an nhan dan quan Tan Binh, Thanh phé H6 Chi Minh.

1. Pinh chi dbi v6i yéu cau budec Cong ty TNHH MTV S do ba B Thi
Ngoc V 1am dai dién phai cong khai xin 16i tai Cong ty doi voi ba Nguyén Diéu
Ng.

2. Khong chap nhan yéu cau khdi kién ctia nguyén don — ba Nguyén Diéu
Ng vé viéc yéu cau Cong ty TNHH MTV S thuc hién dung theo Hop dong lao
dong va ban Mo ta kém theo dd dugc ky, thu hdi lai Quyét dinh s6 01/Qb-
VACS ngay 05/01/2021 vé€ viéc phan cong nhiém vu tai Phong Hanh chinh —
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Nhan sy kem theo ban Quy dinh tam thoi vé viée phan cong nhiém vy tam thoi
tai Phong Hanh chinh — Nhan su.

3. Khong chip nhan yéu cau khoi kién ciia nguyén don —ba Nguyén Diéu
Ng vé viéc yéu cau Cong ty TNHH MTV S phai tra ddy du tién luong con thiéu
tir thang 8/2021 dén thang 01/2022 1a 13.654.316 dong va phai dong du bao
hiém x4 hoi bat budc tir thang 7/2020 dén thang 12/2021 theo diing muc lwong
thang ghi trén hop dong 1 26.950.000 dong.

4. Chép nhan yéu cau khoi kién ctia nguyén don —ba Nguyén Diéu Ng vé
viéc yéu cau Cong ty TNHH MTV S phai déng di bao hiém xa hoi bat budce
thang 01/2022 theo dung muc lwong thang ghi trén hop dong 1a 26.950.000
ddng/thang.

Buoc Nguyén don —ba Nguyén Diéu Ng va Coéng ty TNHH MTV S phai
dong bo sung bao hiém xa hoi bat budc thang 01/2022 cho ba Nguyén Diéu Ng
s6 tién con thiéu theo quy dinh ctia phéap lut vé bao hiém xa hoi tai co quan Bao
hiém x4 hoi c6 tham quyén.

3. Vé an phi

3.1. An phi lao dong so tham:

Ba Nguyén Diéu Ng phai chju 4n phi lao dong so tham 1a 300.000 (Ba trim
nghin) dong duoc trir vao 300.000 (Ba trim ngan) dong tién tam ng an phi ba
Ng da ndp theo Bién lai thu an phi, 18 phi toa an sé 0069579 ngay 08/7/2021 ciia
Chi cuc Thi hanh an dan su quan Tan Binh, Thanh ph6é H6 Chi Minh.

Tra lai cho ba Nguyén Diéu Ng s6 tién tam Gmg an phi lao dong so tham ba
Ng da ndp 1a 300.000 (Ba trim ngan) dong theo Bién lai thu an phi, 1 phi Toa
an s6 0030405 ngay 19/10/2021 cua Chi cuc Thi hanh an dan sy quan Tan Binh,
Thanh phd H6 Chi Minh.

Déi v6i yéu cau doi tién lwong va bao hiém xa hoi ba Ng khong phai chiu
an phi lao dong so tham theo quy dinh phép lut.

3.2 An phi lao dong phuc tham:

Nguyén don khong phai chiu an phi lao dong phuc thAm

4. Trudng hop ban an, quyét dinh dugc thi hanh theo qui dinh tai Piéu 2
Luat thi hanh an dan sy thi ngudi dugc thi hanh an dan sy, nguoi phai thi hanh
an dan su co quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén
thi hanh an hodc bi cudng ché thi hanh an theo qui dinh tai cac diéu 6, 7, 7a, 7b
va 9 Luat thi hanh &n dan sy; thoi hiéu thi hanh an duoc thuc hién theo qui dinh
tai Piéu 30 Luat thi hanh 4n dan su.

5. Ban an phtic thim c6 hiéu luc phap luat ké tir ngdy tuyén an.
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Noi nhén:

- Toda 4n nhan dan Téi cao;

- Toa 4n nhan dan Cép cao tai TP.HCM;

- Vién kiém sat nhan dan Cép cao tai TP.HCM;
- Vién kiém sat nhan dan TP.HCM;

- Tda an nhéan dan quan Tan Binh, TP.HCM,;
- Chi cyc Thi hanh &n dan sy quan Tan
Binh, TP.HCM;

- Cuc Thi hanh an TP.HCM,;

- Céc dwong sy (dé thi hanh);

- Luu.

TM. HQI PONG XET XU PHUC THAM
THAM PHAN - CHU TQA PHIEN TOA

Nguyén Thi Thoa

] HOI PONG XET XU PHUC THAM ‘
THANH VIEN HQI PONG XET XU CHU TQA PHIEN TOA

Nguyén Thi Thoa
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