TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO H Doc 1ap — Tu do — Hanh phuc
Ban 4n s6: 914/2020/HC-ST
Ngay: 03-7-2020
V/v Khiéu kién quyét dinh hanh
chinh, hanh vi hanh chinh trong linh
vuc hai quan.

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO H

- Thanh phin Hpi dong xét xir so' thiam gom co:

Thdm phan - Chii toa phién toa: Ong Truong Thé Trong.

Cdc Hgi tham nhdn dén:

1. Ba Phan Thanh Minh.

2. Ba Ho Thi Diéu Ha.

- Thuw ky phién toa: Ba Ng6 Thi L¢ Chi€u — Thu ky Toa an nhéan dan
Thanh phd H.
- Dgi di¢gn Vign Kiém sdt nhin dén Thanh phé H tham gia phién toa:
Ong Huynh Thanh Hai - Kiém sat vién.

Trong ngay 23 va ngay 26 thang 6 va ngay 03 thang 7 nam 2020 tai Phong

xu an cua Toa an nhan dan Thanh phd H da X€t XU 8O tham cong khai vu an hanh

chinh thy 1y s6 364/HCST ngay 07/11/2018 vé viéc “Khiéu kién quyét dinh hanh
chinh, hanh vi hanh chinh trong linh vyc hai quan™.

Theo Quyét dinh dua vy én ra xét xir s 1945/2020/QDXXST-HC ngay 27
thang 4 nam 2020, Quyét dinh hoan phién tda s6 5262/2020/QDST-HC ngay
25/5/2020, gitra cac duong su:

1. Nguoi khoi kién: Cong ty Trach nhiém hitu han Phan bén va Hoa chit
V.

Tru sé: Ap 5, xa P, huyén BC, Thanh phé H.

Nguoi dai dién theo uy quyén ctia nguoi khoi kién: Ong Nguyén C, sinh
nam 1980 (c6 mat).

Dia chi: Toa nha The Vital, Quan A, Thanh phd H.

2. Nguoi bi kién:

2.1. Cuc truéng Cuc Hai quan Thanh phd H.

Dia chi: phuong B, Quin A, Thanh phé H.

Nguoi dai dién theo iy quyén ctia Cuc truong Cuc Hai quan Thanh phd H: Ong

Phan L — Phé Cuc truong Cuc Hai quan Thanh phd H (c6 yéu ciu giai quyét vang
mat).



Theo Gidy uy quyén s6 19/UQ-HQHCM ngay 15/7/2019 ciia Cuc truong Cuc
Hai quan Thanh pho H.

Nguoi bao vé quyén va loi ich hop phap cho Cuyc truong Cuc Hai quan
Thanh ph6 H: Ong Hoang T (co6 mat).

2.2. Chi cyc truong Chi cuc Hai quan Ctra khau Cang Sai Gon Khu vuc
A.

2.3. Chi cuc Hai quan Ctra khau Cang Sai Gon Khu vuc A.

Cung dija chi: Phuong C, Quan B, Thanh phd H.

Nguoi dai dién theo Gy quyén cua Chi cuc Hai quan Cura khau Cang Sai
Gon Khu vuc A, Chi cuc truéong Chi cuc Hai quan Cura khau Cér}g Sai Gon Khu
vuc A: Ba Pham L1 — Pho Chi cyc trudng Chi cuc Hai quan Cura khau Cang Sai Gon
Khu vuc A (c6 yéu cau giai quyét vang mat).

Theo Quyét dinh tiy quyén s0 5345/GUQ-KV1 ngay 17/7/2019 ciia Chi cuc
trudng Chi cuc Hai quan Cura khau Cang Sai Gon Khu vyc A.

Nguoi bao vé quyén va loi ich hop phap cho Chi cuc Hai quan Cura khau
Cang Sai Gon Khu vyc A va Chi cuc truong Chi cuc Hai quan Cura khau Cang
Sai Gon Khu vuc A: Ong Nguyen T1 — Cong chirc D61 Thu tuc Hang hoa nhép khau
- Chi cyc Hai quan Cua khau Cang Sai Gon Khu vuc A (cé mat).

Cung dia chi: Phuong C, Quan B, Thanh phd H.

NQI DUNG VU AN
) * Theo don khoi ki¢n, ban ty khai, bién ban phién hop ktém tra viéc giao njp,
tiép cdn, cong khai chimg cir va doi thogi, tgi phién toa so’ tham nguoi khoi kién la
Cong ty Trach nhi¢m hivu han Phdn bon va Hoa chat V c6 ngwoi dai di¢n
theo uy quyén la ong Nguyén C trinh bay:

Ngay 02/4/2018, cong ty V nhan dugc Bién ban thanh tra cia DPoan
Thanh tra Cyc Hai quan Thanh phd H véi ndi dung: Trong thoi ky tur ngay
01/01/2013 dén hét ngay 31/12/2017 cong ty déa khai sai ma s6 hang hoa, thué
suit thué nhap khau, thué suat thué gia tri gia ting ctia cac mit hang dugc xéac
dinh la: "Sulphate cua Magie", "Sulphate cua Sat”, " Sulphate ctia Natri",
"Humic Axit”. Cong ty khong dong y voi no1 dung trén boi 1€ trong giai doan
noi trén, cong ty van dugc théng quan hang hoa binh thuong, khong co sy canh
bao, ngan chan hay huéng dan nao tir phia co quan hai quan.

Ngay 20/6/2018, Cuc Hai quan Thanh phd H ra Két luan thanh tra sO
1624/ KL-HQHCM v6i nhan dinh cong ty da c6 hanh vi khai sai ma s6 hang
hoa, thué suat thué nhép khau, thué suat thué gia tri gia tang ¢ Chi cuc Hai quan
cira khau Cang Sai Gon Khu vyc B, Chi cuc Hai quan cura khau Cang Sai Gon
K}lu vuc A, Chi cuc Hai quan H (thuoc Cuc Hai quan Thénh pho H) lién quan
dén cac mat hang: “Sulphate cua Magi€¢”, “Sulphate cua Sat”, “Sulphate cua
Natri", "Humic Acid".

Ngay 25/7/2018, Cong ty V gui don khiéu nai lan dau d6i voi Ket ludn
thanh tra s6 1624/KL-HQHCM noi trén.



Ngay 10/10/2018, Chi cyc truong Chi cuc Hai quan cira khéu Cang Sai
Gg‘m Khu vuc A ban }}émh Quyét dinh sqé 15§90/ADT-HHN ve viéc an diqh thué
doi voi hang hoa xuat khau, nhap khau doi voi cong ty can ctr vao Keét luan
thanh tra s6 1624/KL-HQHCM v1 s6 tién 4.610.772.023 dong.

Ngay 19/10/2018, Cuc truong Cuc Hai quan Thanh phé H ra Quyet dinh
s6 51/Qb- GQKN vé viéc giai quyét khiéu nai cua cong ty d6i véi Két luan
thanh tra s6 1624/KL-HCM ngay 20/06/2018 (lan dau) theo hudng chap nhan
mot phan yéu cau khiéu nai, sﬁ’a} do1 diém 1.2 khoan 1 Phan C cua Két luélp
thanh tra s6 1624/KL-HQHCM vé cac khoan phi phai cong vao tri gia tinh thué.
Cac néi dung khac lién quan dén khoan tién thué 4.610.772.023 dong thi khong
dugc chap nhan khiéu nai.

Ngay 08/10/2019, Chi cuc truong Chi cuc Hai quan cura lghéu Cang Sai
Gon Khu vyc A ban hanh Quyét dinh s6 6685/QD-KVI1 vé vé viéc sua doi
Qu}{ét gﬁnh an dinh thué S(A), 155?0/ABT-HH;N ngéy 10/10/2018, theo do, an dinh
thué doi voi hang hoa xuat khau, nhap khau doi voi cong ty la 4.294.079.339
dong.

Khong Q6ng ¥, cong ty co don khai kién dé nghi Toa an xem xét chap
nhan cac yéu cau sau:

- Hiy Két luan thanh tra s0 1624/KL-HCM ngay 20/6/2018 ciia Cuc
trudng Cuc Hai quan Thanh phd H;

- Huly Quyét dinh s6 5 1/Qb-GQKN vé viéc giai quyét khiéu nai ciia Cong
ty TNHH Phén bon va Hoa chat V 2018 cua Cuc truong Cuc Hai quan Thanh
pho H;

- Hily Quyét dinh s6 15590/ADT-HHN ngay 10/10/2018 cta Chi cuc
truong Chi cuc Hai quan ctra khau Cang Sai Gon Khu vyc A vé viée an dinh
thue doi véi hang hoa xuat khau, nhap khau do61 voi cong ty;

- Huy Quyét dinh s6 6685/QD-KV1 ngay 08/10/2019 cta Chi cyc truong
Chi cuc Chi, cuc Hai quan Cura khau Cang Sai Gon Khu vuc A vé viéc stra doi
Quyét dinh an dinh thué s6 15590/ADT-HHN ngay 10/10/2018;

- Yéu cau chim dut hanh vi khong cho Cong ty V khai bao Hai quan va
khoéng cho thong quan d6i v6i nhimg 16 hang da hoan tat thu tuc khai bao Hai
quan cua Chi cyc Hai quan ctra khau Cang Sai Gon Khu vuc A.

Ly do khéi kién:

- Vigc co quan hai quan xdac dinh Cong ty V sai pham trong viéc ké khai
doi voi 04 mat hang trén la khong co co so.

Thir nhat, mdt hang Magnesium Sulphate Heptahydrat (MgSO4.7H20),

Cong ty khai bao 13 nguyén liéu san xudt phan bén véi mi HS la
3103.90.00. Viéc ké khai mat hang phan bon, béi I€:

+ Can cir theo Thong tu 42/2011/TT-BNNPTNT huéng dan cia Bo Nong
nghiép va Phat tri€n Nong thon xac dinh Magnesium Sulphate ham lugng MgO:
25%; S: 20% la phan da yéu t6 la dung d€ bon goc, vi vay khi nhap khau phai
thuc hién chinh sach v€ phan bon,



+ Cong ty ciing da 1am thi tuc va tién hanh kiém tra chat luong hang héa
d6i voi mit hang khai bao 1a phan bon géc.

+ Trong giai doan nhap khau mat hang trén, cong ty da duoc kiém tra thuc
té van dugc thong quan hang hoéa binh thudng, khong co bat ky vin ban nao
huéng dan canh bao ngin chian vé mit hang nay.

+ Két luan thanh tra s 1624 cua Cuc hai quan Thanh phd H xé4c dinh
hang hoa trén c¢6 ma s6 HS 1a 2833.21.00 (Hoa chat) 1a khong phu hop, boi 1&:
Cuc hai quan Thanh phé H cin clr Cong van sd 37/TCHQ-TXNK ngay
04/01/2016 ctia Tong cuc Hai quan vé viéc phan loai, 4p dung murc thué mat
hang magie sulphat d6i v6i Cong ty TNHH Hoéa chat Thién Viét, Cong van sd
6787/TCHQ-TXNK ngay 17/10/2017 ctia Tong cuc Hai quan vé viéc phan loai
mat hang Magnesium Sulphate d6i v6i Cong ty TNHH Nong nghiép Nhiét boi,
Cong van sd 11264/TCHQ ngay 27/11/2015 cua Tong cuc Hai quan vé viée
phan loai mit hang Magnesium Sulphate d6i voi Cong ty TNHH Hoa chat Thién
Viét 1a khong c6 co sé vi mat hang Magnesium Sulphate cua cong ty V khac vai
héa chat Magnesium Sulphate tinh khiét, ham luong MgSO4 khong 16n hon
99%. Can clr vao Cong van s6 11809/KV1-DHHN ngay 10/11/2017, Cong vin
1871/TDNV-DH ngay 01/12/2017 thi mat hang Magnesium Sulphate cua cong
ty V khac v6i hoa chat Magnesium Sulphate tinh khiét. Theo Cong vin so
6787/TCHQ-TXNK ngay 17/10/2017 cia Toéng cuc Hai quan thi mat hang
Magnesium Sulphate tinh khiét (>99%) duoc phan loai vao chuong 28, cu thé 13
ma HS 2833.21.00. Nhu vay khi ham lugng MgS0O4 cao hon 99% md&i dugc
xem 14 hoa chat.

+ Cong van s6 11369/TCHQ-TXNK vé viéc ban hanh ban dich chu giai
chi tiét Danh muc HS 1a vao ngay 01/12/2015. Nhu vay viéc Cuc Hai quan
Thanh phé sir dung ban dich cha giai chi tiét Danh muc HS d6i v6i trudng hop
nhap khau va khai ma HS giai doan 2013-2015 13 khéng phu hop quy dinh.

+ Thong tu 42/2011/TT-BNNPTNT cia B6 Nong nghiép va Phat trién
nong thon da xac dinh mat hang Magnesium Sulphate la phan da yéu to dung dé
bon gdc, Cong vin sd 11369/TCHQ-TXNK cua Tong cuc Hai quan hudng dan
mat hang Magnesium Sulphate 13 héa chat 1a ¢6 sy mau thudn. Trong truong
hop nay phai 4p dung van ban c6 hi¢u luc cao hon 1a Thong tu 42/2011/TT-
BNNPTNT ctia B) Nong nghi¢p va Phit trién noéng thon dé xir 1y.

Nhu vay thay rang viéc xac dinh mat hang 1a phan bén hay hoa chat phu
thugc vao ty 1¢, ham lugng cac chat hoa hoc c6 trong mat hang va viéc giri mau
phan tich dé phan loai 1 thudc nhiém vu cta co quan hai quan. Trong truong
hop can ‘phai phan tich, phan loai dé x4c dinh lai mat hang thi yéu cau don vi
nhap khau cung cip mau hang hoa va thyuc hién yéu cau phan tich dé xac dinh lai
theo dung trinh tu quy dinh cua phép luat. Tuy nhién co quan hai quan da khong
thuc hién viéc nay.

Thuw hai, mat hang Ferrous Sulphate Heptahydrate (FeSO4.7H20),

T 01/01/2013 dén hét ngay 31/12/2014, Cong ty nhap khau mat hang
Ferrous Sulphate Heptahydrate va khai bdo hang hoa 1a phan vi lugng, nguyén



liéu dung trong san xuat phan bén véi ma s6 hang hoa 13 3104.90.00 cho mit
hang nay, bai I€:

+ Can ctir Thong tu 36/2010/TT-BNNPTNT cua Bo Nong nghiép va Phat
trién nong thon vé viéc san xuét va kinh doanh phan bon thi phan vi lugng bén
ré ¢6 chira ham luong t6i thiéu mot trong cac yéu té dinh dudng sau day: ...Sat
(Fe): 10.000 mg/kg (lit).

+ Thuc té mat hang Ferrous Sulphate Heptahydrate dugc dung dé lam
phan vi lugng bon re va lam nguyén liéu dung trong san xuat phan bon. Cong ty
da lam tha tuc va tién hanh kiém tra chat lugng hang hoa dbi v6i mat hang khai
bao la phan bon.

+ Trong giai doan nhap khau, cong ty da dugc kiém tra thuc té van duoc
thong quan hang hoa binh thuong, khong cé bat ky vin ban nao huéng din canh
bao ngan chin vé mit hang nay.

+ Két luan thanh tra s6 1624 ciia Cuc truong Cuc hai quan Thanh phé H
xac dinh hang hoa trén c6 ma s HS 1a 2833.21.00 (hoa chit) cin clr vao Cong
van s6 11369/TCHQ-TXNK ctia Tong cuc Hai quan vé viéc ban hanh ban dich
chu giai chi tiét Danh myuc HS 13 vao ngay 01/12/2015 1a khong co can cir do:
Vi¢c Cuc Hai quan Thanh pho st dung ban dich chu giai chi tiét Danh muc HS
ban hanh kém Céng van s6 11369/TCHQ-TXNK ddi voi truong hop nhap khau
va khai ma HS giai doan 2013-2014 la khong phu hop quy dinh; Thong tu
36/2010/TT-BNNPTNT ctia B6 Nong nghiép va Phat trién noéng thon di xéc
dinh mat hang Ferrous Sulphate Heptahydrate la phan vi lugng bon ré, Cong vin
s6 11369/TCHQ-TXNK cua Tong cuc Hai quan hudng dan mit hang Ferrous
Sulphate Heptahydrate 13 hoa chat 1a ¢6 su mau thudn. Tuy nhién phai ap dung
van ban c6 hi€u lyc cao hon la Thong tu 36/2010/TT-BNNPTNT cua Bo Nong
nghiép va Phat trién nong thon.

Thur ba,mat hang Natri sulphat,

Cong ty nhap khau mit hang Natri sulphat tu ngay 01/01/2015 dén hét
ngay 27/9/2017 khai bao 1a chat phu gia trong san Xuét, chat tay rira va da ap ma
hang héa HS 2833.19.00. Trén C/O (gidy chimg nhan xuit x& hang héa ghi nhan
san pham nay la Natri sulphat). Trong giai doan nhap khau, cong ty di duoc
kiém tra thuc té, van dugc thong quan hang héa binh thuong, khong co bat ky
van ban ndo hudéng dan canh bao ngin chin vé mat hang nay.

Két luan thanh tra sb 1624 cta Cuc hai quan Thanh phd H xac dinh hang
hoa trén 1a “Dinatri sunphat” thudoc 99 to khai hai quan tir nam 2015 dén nam
2017 1a khong khach quan vi mat hang Natri sulphat khac voi mat hang Dinatri
sulphat.

- Co quan hai quan khong tudan thu trinh ty theo quy dinh cua phdp ludt
vé viéc xac dinh mad hang hoa:

+ Co quan hai quan can ctr vao cac V.:le’l ban: Cong van 37/TCHQ-TXNK
ngay 04/01/2016 cua Tong cuc Hai quan v& viéc phan loai, ap dung muc thué

mat hang magie sulphat; Cong van s6 6787/ TCHQ-TXNK ngay 17/10/2017 cua
Téng cuc Hai quan vé viéc phan loai mat hang Magnesium Sulphate; Thong béo



s 1420/TB-TCHQ ngay 17/02/2014 cua Tong cuc Hai quan vé két qua phan
loai d6i voi hang hoa xuét khau, nhap khau 1a Sodium sulphate 99% min
(Na2S04) dé két luan ma hang hoa. Tuy nhién cac vin ban ndi trén déu co noi
dung phai cin ¢t vao két qua phan tich ham luong chit dé phan loai hang hoa.

Tai Khoan 5 Piéu 26 Luat Hai quan nam 2014 ciing c6 quy dinh: “5. Khi
tién hanh kiém tra hdi quan, co quan hdi quan xdc dinh ma sé hang héa can cie
hé so hdi quan, két qua kiém tra thiec té hang hoa hodc keét ‘qua phan tich, giam
dinh hang hoa. Trong truong hop khong chap nhgn ma s6 hang héa do nguoi
khai hai quan khai, co quan hai quan c6 quyén ldy mau hang hoa voi sw chirng
kién cua nguoi khai hai quan de phan tich, trung cau gidm dinh va quyet dinh
md so doi voi hang héa doé; néu nguwoi khai hdi quan khéng dong y véi két qua
phan logi ciia co quan hdi quan thi c¢6 quyén khiéu nai hodc khéi kién theo quy
dinh cua phadp luat.”

Tai Diéu 1 va Diéu 3 Quy ché phén tich dé phan loai hang hoéa; phan tich
dé kiém tra chit luong, kiém tra an toan thuc pham ddi véi hang hoa xuét, nhap
khau ban hanh kém theo Quyét dinh s6 2131/QD-TCHQ nim 2015 ctia Tong
cuc Hai quan thi:

“Hang héa xudt khau, nhdp khau trong khi lam thi tuc hdi quan, sau khi
dd théng quan va hang héa cé yéu cau xdc dinh trude md s6 ma cong chirc hdi
quan khéng dii co sé xdc dinh tinh chinh xdc vé ching loai, cdu tao, thanh phan,
tinh chdt cong dung ciia hang héa dé dinh danh tén hang va dp md sé hang héa
theo Danh muc hang hoa xudt khau, nhdp khau Viét Nam, Biéu thué xudt khau,
nhdp khau Viét Nam (sau day goi tat la Danh muc, Biéu thué') thi guri dén don vi
phan tich.”

“Don vi yéu cau phan tich gom cdc Vu, Cuc nghiép vu thudc khéi co quan
Tong cuc Hai quan, cdc Cuc Hadi quan tinh, lién tinh, thanh pho, cac Chi cuc
Hai quan, Béi Kiém sodt Hai quan va don vi twong dwong.”

Tuy nhién, khi xac dinh mé s HS ddi v6i cac mat hang néu trén cua Cong
ty V, co quan hai quan da khong tuén thu quy trinh trén.

- Doi véi mdt hang bi xdc dinh lai thué gid tri gia tang thi phia nguoi khéi
kién khéng dong ¥, boi Ié:

Tai to khai hai quan s6 100065663020/02CI ngay 11/7/2014, cong ty da
khai bao tén mat hang la Acid Humid, ap dung ma hang hoéa 3102.90.00 voi thué
suat nhap khau uu dai la 0% va muc thué suat gia tri gia ting 1a 5%. Viéc ké
khai mtrc thué suat gia tri gia ting 1a 5% boi 18:

Thi nhét, cin ci Thong tu 131/2008/TT-BTC (c6 hiéu luc tir 01/01/2009
dén ngay 10/8/2014) huong dan thuc hién thué gid tri gia ting theo danh muc
hang hoa cua biéu thué nhap khau wu dai thi Ma hang 3102.90.00 (nguyén li¢u
san xudt phan bon) huong muc thué suat thué gia tri gia ting 1a 5%.

Th hai, tai Diéu 7 Thong tu 49/2010/TT-BTC hudng dan viéc ‘phan loai,
ap dung mirc thué ddi v6i hang hoa xuat khau, nhap khau thi nguyen tic ap dung
muc thue dugc can ctr vao cac van ban quy pham phap luat vé thué dbi v6i hang
héa xuit khau, nhap khau; Trudong hop mit hang d& nham 14n, khé phan loai thi



B6 Tai chinh c6 van ban hudng dan ap dung muc thué ddi voi mat hang d6 phu
hop vai1 yéu cAu bao hd san xuit c¢6 chon loc, c6 diéu kién, c¢6 thoi han, khuyén
khich dau tu, san xuét trong nuoc;

Tuy nhién, Thong tu 219/2013/TT-BTC huéng dan thi hanh luat thué Gia
tri gia ting quy dinh chi mit hang phan bon duoc hudng thué suét thué gia tri
gia tang 12 5%, con nguyén liéu san xudt phan bon lai chiu thué sut thué gid tri
gia tang 1a 10%. Quy dinh trén cia phap luat 1a khong phu hop vi doanh nghiép
s€ gap kho khén trong viéc khau trir thué gia trj gia ting cho nguyén liéu san
xudt dau vao, lam giam kha ning canh tranh cua céc doanh nghiép kinh doanh,
san xuat phan bon trong nude so véi viéc nhap khau phan bon tir nudc ngoai vao
Viét Nam. Hon nita, quy dinh chdng chéo cta phép luat gdy khé khan cho doanh
nghiép trong viéc xac dinh murc thué dé ké khai d6i voi cac mat hang nhap khau.
Bén canh do, trong giai doan nhap khau mat hang nay, Cong ty van duoc thong
quan hang hoa binh thuong, khong c6 bat ky vin ban ndo ctia co quan hai quan
yéu cau ndp khoan tién thué bi thiéu nao.

Vi vay, Viéc Két luén thanh tra sb 1624/KL-HQHCM ngay 20/6/2018 ctua
Cuc hai quan Thanh phd H két ludn Cong ty khai bdo dung ma s6 hang hoa,
nhung khai sai thué suat thué Gia tri gia ting ctia mat hang “Humic Acid” —
Nguyén liéu san xuit phan bon thudc 01 to khai Hai quan (trong nam 2014) dan
dén thiéu so tién thué gia tri gia tang phai nop 1a 8.158.464 ddng 1a khong phu
hop véi quy dinh cua phép luét.

- Vé trinh tw, thii tuc dé Cong ty V dwoc thong quan hang héa nhdp khdu
theo quy dinh cua phap luat thi:

Cin ciDiém akhoan 2 Piéu 21 Nghi dinh 08/2015/ND-CP ngay
21/01/2015 cta Chinh phu vé kiém tra, xac dinh tri gia hai quan: “Truong hop
co quan hai quan co du co so bac bo tri gia hdi quan ma nguoi khai hai quan
khai bdo, dong thoi nguoi khai hai quan chdp nhén nhitng co sé bdc bé do co
quan hdi quan dwa ra thi co quan hdi quan théng bdo dé nguwoi khai hdi quan
swta doi, bo sung”’

Can ctr Khoan 2 Piéu 26 Nghij dinh 08/2015/ND-CP ngay 21/01/2015 caa
Chinh phi quy dinh tiép nhan, kiém tra, dang ky, xir 1y to khai hai quan thi
“Trong truong hop khéng chdp nhdin ding ky to khai hdi quan, co quan Hai
quan théng bdo théng qua Hé thong xir Iy dir liéu dién tir hdi quan cho nguoi
khai hdi quan biét va néu ré Iy do”.

Can ¢ Muc 3 Kiém tra chi tiét hd so hai quan, kiém tra thuc té hang hoa;
dua hang vé bao quan, giai phong hang, thong quan hang hoa tai Thong
tu 38/2015/TT-BTC; Quyét dinh 1966/QD-TCHQ ngay 10/7/2015 cta Tong cuc

Hai quan vé viéc ban hanh Quy trinh thu tuc Hai quan déi véi hang hoa xuat
khau, nhap khau thi:

“Thong quan hang héa dwogc thuc hién theo quy dinh tai Piéu 37 Lugt
de quan, khoan 2 Diéu 32 Nghi dinh so 08/2015/NP-CP va dwoc huong dan cu
thée nhw sau:

1. Hang hoa dwoc thong quan trong cac truong hop sau day:



a) Hang hoa dwoc thong quan sau khi da hoan thanh thu tuc hai quan;

2. Quyét dinh théng quan hang héa

a) Néu két qua kiém tra phu hop, H¢ thong tw dong kiém tra viéc hodn
thanh nghia vu vé thué va quyét dinh théng quan;

b) Truong hop H¢ théng khéng tir ddng kiém tra viéc hoan thanh nghia vu
ve thué, nguoi khai hai quan ngp chimg tir chirng minh vi¢c hoan thanh nghia vu
vé thué (gidy nép tién vao ngdn sach Nha nuéce, chimg tir bao lanh, ...) dé cong
chirc hai quan kiém tra va xdc nhdn hoan thanh nghia vu thué: nép ban chup,
xudt trinh ban chinh dé doi chiéu.”

Trong thoi gian tir ndim 2013-2017, Cong ty V van duoc thong quan hang
hoa d6i vi cac mit hang trén, khong co bat ky sy canh bao hay ngin chin hoic
thong béo ndo tir co quan hai quan, diéu nay cho thdy coéng ty V da thuc hién
day du tha tyuc nhap khau theo dung quy dinh ctia phap luat. Viéc luu trit ho so
nhép khau day du va minh bach ciing d& dugc co quan hai quan xac nhén trong
Két luan thanh tra s 1624/KL-HQHCM ngay 20/6/2018. Nay co quan hai quan
lai két luan cong ty c6 hanh vi khai sai dan dén thiéu sé thué phai nop 1a khong
cd co s0.

- Vé nhiém vu cia céng chirc hdi quan: Theo Piéu 16 Luat Hai quan
2001, Piéu 21 Luat Hai quan 2014, Muc 5 thu tuc hai quan d6i véi hang hoa
nhap khau, xuat khau tai Nghi dinh 08/2015/ND-CP ngay 21/01/2015 ctia Chinh
pha, Phan IX Quyét dinh 1966/QD-TCHQ ngay 10/7/2015 ciia Tong cuc Hai
quan thi: Coéng chirc hai quan cé nhiém vu kiém tra viéc khai tén hang, ma s6
hang héa, mirc thué ctia ngudi khai hai quan. Trudng hop c6 du co so dé xac
dinh ngudi khai hai quan khai khong ding tén hang, ma s6 hang hoa, mutrc thué
thi cong chirc hai quan phai thong bao cho ngudi khai hai quan bd sung trong
thoi han quy dinh. Truong hop cong chirc hai quan khong thyc hién kiém tra chi
tiét vé tén hang, ma s6, muc thué theo quy dinh dan dén thit thu thué, phai chiu
trach nhiém vé s6 tién thué that thu theo quy dinh cta phép luét.

Vi vay, can ctr theo quy dinh phap luat, nguoi khot kién da lam dang trinh
tur thu tuc hai quan, hang héa dé dugc co quan hai quan, cong chirc hai quan co
thAm quyén tiép nhén, dang ky ho so hai quan, kiém tra hd so va kiém tra thue té
hang hoéa, thu thué phi, 1& phi theo ding quy dinh cua phap luét va quyét dinh
thong quan hang hoa. Két luan thanh tra s6 1624/KL- HQHCM ngay 20/6/2018
cua Cuc Hai quan Thanh phé H két luan cong ty thiéu s6 tién thué phai nop la:
4.610.772.023 dong, trong d6 thué nhap khau la: 3. 862.000.749 dong va thué gia
tri gia tang 1a 748.771.274 dong, sau khi giai quyét khiéu nai chi chap nhan 1
phan khiéu nai lién quan den khoan phu phi vén tai, cac ndi dung con lai lién
quan dén viéc ap lai mi s6 hang hoéa, truy thu thue nhap khau, thué gia tri g1a
tang va xu phat vi pham hanh chinh Céng ty V van bi truy thu thué va xir phat vi
pham hanh chinh 13 khong c6 co sé va gdy anh hudng dén hoat dong kinh doanh
cua cong ty.

Bén canh do, Cong ty con bi co quan Hai quan &p dung bién phap cudng
ché trai v6i quy dinh cta phap luat. Can ct theo Diéu 95 Luat Quan 1y thué vé



Quyét dinh cudng ché thi hanh quyét dinh hanh chinh thué thi “Quyét dinh
cudng ché thi hanh quyét dinh vé thué phai dwoc giri cho doi twong bi cudng
ché thi hanh quyét dinh hanh chinh thué, t6 chirc, cd nhédn cé lién quan trong
thoi han nam ngay lam viéc trudc khi thuc hién cuong ché”. Nhung trong khi
chua nhan dugc bat ky quyét dinh cudng ché ndo, Cong ty V lai bi 4p dung bién
phap cuong ché cAm khong cho khai bao Hai quan va khong cho thong
quan dbi voi nhitng 16 hang d cip cang va da hoan tat th tuc Hai quan. Cu thé:

+ Ngay 11/10/2018, khi Cong ty tién hanh khai Hai quan ddi véi 04 (bén)
16 hang d3 cap cang va dén cira khau cang Sai Gon - Khu vuc A thi nhan dugc
thong bao: M 13i, nguyén nhan: No thué (qua 90 ngay);

+ Ngay 12/10/2018, khi Cong ty dén Chi cuc Hai quan cang SG KV A dé
tién hanh thong quan 16 hang Polyluminium Chloride (PAC) theo bd chung tir
s6: 7371060¢18001200 s bill tau: 0348526822 - 16 hang nay dd hoan tat thu tuc
khai bao Hai quan thi bi ngin chin khong cho thong quan véi 1y do no thué qua
90 ngay.

Viéc cudng ché khong dang quy dinh phap luat nay cua Co quan hai quan
d3 tao nén nhimg thiét hai rit ning né d6i v6i cong ty. Do do, ngay 25/10/2018,
Cong ty V di 1am don yéu cau Tda an nhan dan Thanh phd H ap dung bién phap
khan cép tam thoi, 4p dung Piéu 70 Luat TH tung Hanh chinh budc chi cuc Hai
quan ctra khau Cang Sai Gon Khu vuc A phai tam dung thyc hién hanh vi ding
lam tha tuc hai quan ddi véi hang héa nhap khau va da duoc Toa an nhan dan
Thanh phé H chap thuin, ra Quyét dinh s6 326/2018/QD-BPKCTT ngay
07/11/2018 4p dung bién phap khan cap tam thoi theo yéu cau ciia cong ty.

Hién nay, hoat dong kinh doanh ctua Coéng ty V van dang bi dinh tré vi
hién cong ty khong duoc khai bao hai quan do co quan hai quan két luan Cong
ty V ng thué qua han 90 (chin muoi) ngiy.

Chinh vi nhiing 1y do dé giai trinh nhu trén, dé nghi Toa 4n nhéan dan
Thanh phd H xem xét, chip thuén cho yéu ciu khéi kién ctia Cong ty V.

* Nguoi bi klen 4 Cuc trwéng Cuc Hii quan Thanh phé H c6 nguwoi
dai dié¢n theo uy quyén la éng Phan L — Phé Cuc truéng Cuc Hdi quan Thanh
pho H cé ¥ kién trinh bay:

Viéc ra Két luan thanh tra $6 1624/KL-HQHCM ngay 20/6/2018 cua Cuc
trudng Cuc Hai quan Thanh phd H da dua trén cac can cir sau:

Cin cir thir nhit: Cac quy dinh ciia phap luat vé phan loai hang héa:

- Piéu 26 Luat Hai quan nam 2014 ¢6 quy dinh: “Phdn loai hang hoa dé
xdc dinh ma so hang héa lam co so tinh thué va thwc hi¢n chinh sach quan ly
hang hoa. Khi phdn loai hang hoa phai can cir ho so hai quan, tai liéu ky thudt
va cdc thong tin khac cé lién quan dén hang héa xudt khdu, nhap khau dé xdc

dinh tén goi, md sé ciia hang héa theo Danh muc hang héa xudt khau, nhdp
khau Viét Nam”.



Trude do la Luat Hai quan s‘cA') 29/2001/QH10 ngay 29 thang 6 nam 2001
va Ludt stra do61, bo sung mdt so di€u cua Luat Hai quan s6 42/2005/QH11 ngay
14 thang 6 nam 2005.

- Dleu 16 Nghi dinh 08/2015/ND-CP ngay 21/1/2015 cua Chinh phu quy
dinh chi tiét va bién phap thi hanh Luat Hai quan vé thi tuc hai quan, kiém tra,
giam sat, kiém soat hai quan c6 quy dinh: “Viéc phan loai hang hoa can cit vao
ho so hai quan, tai ligu ky thudt va cdc thong tin vé thanh phdn, tinh chat 1y,
hoa, tinh nang, cong dung cua hang hoa xuat khau, nhdp khau”. Trude do 1a
Nghi dinh s6 87/2012/ND-CP ngay 23 thang 10 nam 2012 ctua Chinh phu quy
diqh mQt sO diéu cQa Luat Hai quan vé thu tuc hai quan dién tir do1 véi hang hoa
xuat khau, nhap khau thuong mai.

- Thong tu s6 14/2015/TT-BTC cua Bo Tai chinh huong dan vé phan loai
hang hoéa, phan tich dé phan loai hang héa; phan tich dé kiém tra chat luong,
Kiém tra an toan thyc pham dbi v6i hang héa xuit khau, nhip khau. Trude dé 1a
Thong tur s6 196/2012/TT- BTC cug B0 Tai chmh quy dinh thu tuc hai quan dién
tor d6i voi hang hoa xuat khau, nhap khau thuong mai va Thong tu
128/2013/TT-BTC cua B¢ Tai chinh ban hanh ngay 10/09/2013 quy dinh vé thu
tuc hai quan; kiém tra, giam sat hai quan; thué xuat khau, thué nhép khéu va
quan ly thué doi véi hang hoa xuat khau, nhap khau.

Cin i thir hai: Cac quy dinh ciia phap luit vé Hai quan, vé Thué nhw:

- Danh muc hang hoa xuét khau, nhap khau Viét Nam;

- Biéu Thué nhép khau vu dai ban hanh kém theo:

+ Thong tu 193/2012/TT-BTC ngay 15/11/2012 cua B9 Tai Chinh ban
hanh biéu thué xuat khau, bi€u thué nhép khau wu dai theo danh myc mat hang
chiu thué c6 hiéu luc 01/01/2013.

+ Thong tu 164/2013/TT-BTC ngay 15/11/2013 cua B Tai Chinh ban
hanh biu thué xuat khau, biu thué nhép khau wu dai theo danh myc mat hang
chiu thué€ c6 hiéu lyc 01/01/2014.

+ Thong tu 182/2015/TT-BTC ngay 16/11/2015 cua B Tai Chinh ban
hanh biéu thué xuat khau, bi€u thué nhép khau wu dai theo danh myc mat hang
chiu thué c6 hiéu luc 01/01/2016.

1+ Nghi dinh 122/2016/ND-CP ngay 01/9/2016 cua Chinh phu ban hanh

biél} thué xqét khé,u, ~‘biéu thué nheip khéuv uu dai, danh muc hémg hdéa va murc
thué tuy€t doi, thué hon hop, thué nhap khau ngoai han ngach thué quan cé hiéu
luc 01/9/2016.

Can ctr thir ba: Noi dung chu giai HS Chuong 28, chu giai 1 Chuong 31

Noi dung Chu giai HS Danh muc hang hoa xuét khau, nhap khau ban
hanh kém theo thong tu s6 103/2015/TT-BTC ngay 01/7/2015 va thong tu
65/2017/TT-BTC ngay 27/6/2017. Cu the 1a,

Tai cha giai 1 Chuong 31 ¢6 néi dung: “Chuong nay khong bao gom: Cdc
hop chat da dwoc xdac dinh vé mat hoa hoc riéng biét (trir nhitng mat hang da
ghi trong cdac Chu giai 2a, 3a, 4a hodc 5 dwoi day)”.
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Tai chu giai Chuong 28 ¢6 n6i dung: “Tuy thudc vao cac truong hop logi
triv nhw dé néu trong phan gici thiéu cia phdn Chwong ndy, nhém ndy bao gom
cdc mudi kim logi cia axit sulphuric (H2SO4) (nhém 28.07), nhung loai trir sun-
phadt amoni, ngay ca dang tinh khiét thuéc nhém 31.02 hodc 31.05 va sun-phat
kali tinh khiét hay khong tinh khiét, thuéc nhém 31.04 hodc 31.05”.

Can cir thir tu: Doan thanh tra da tham khdo vao ngi dung cac van
ban sau:

- Cong van sO 37/TCHQ-TXNK ngay 04/01/2016 cua Téng cuc Hai quan
vé vi¢c phan loai, ap dung murc thué mat hang magié sulphat;

- Cong van sb 6787/TCHQ-TXNK ngay 17/10/2017 cia Tong cuc Hai
quan v¢ viéc phan loai mat hang Magnesium Sulphate;

- Cong vin sb 11264/TCHQ ngay 27/11/2015 caa Téng cuc Hai quan vé
viéc phan loai mat hang Magnesium Sulphate;

- Thong bao sO 1420/TB-TCHQ ngay 17/02/2014 cua Téng cuc Hai quan
vé két qua phan loai doi vdi1 hang hoa xuat khau, nhap khau 1a Sodium sulphate
99% min (Na2S04).

Tu cac quy dinh cua phap luat thi mét mat hang nhap khau chi c6 duy
nhat mot ma s HS, tai thoi diém khai béo hai quan doanh nghiép phai thuc
hién day du cac quy dinh vé quan 1y chuyén nganh (néu co), kiém tra chuyén
nganh (néu co), thuc hién cac quy dinh nghia vu vé cac loai thué va quy trinh
thu tuc hai quan.

Can cu cac quy dinh cua phap luat néu trén, Cyc Hai quan thanh phd da
xac dinh viéc chap hanh phap luat v€ hai quan, phap luat vé thué nhu trong Két
luan thanh tra s6 1624/KL-HQHCM ngay 20/6/2018. Cu thé la:

L. Poi voi nhom cdac mat hang “Sulphate cua Magié”, day la mat hang
hoa chat co ban c6 nhi€u cong dung trong nhi€u linh vyc khac nhau. Cong ty da
khai bao cong dung la: Phan bon, nguyén liéu dung san xuat phan bon va ap ma
s0 hang hoa 1a 3104.90.00 hodc 3105.10.90 thugc Chuong 31 - Phén bon theo
Biéu thué va da ap thué suat thué nhap khau la 0%7. Can cu cac ch&ng tur tai liéu
(Contract‘, Invoice, Bill of Lading, C/O, CA,...) thé hién cong thirc cau tao theo
thanh phan hoa hoc la: MgS04.7H20, MgS04.7H20 hoac MgS0O4.H20. bay
1a hop chat duge xac dinh vé mat hoa hoc riéng bi€t duge dinh danh cu thé tai
Nhom 2833 cua Danh muc hang hoa xuat nhap khau Viét Nam qua cac thoi ky
va Bi€u thué xuat khau nhap khau. Thanh phan tinh khiét tir 96% dén 99,5%.
Dang hat, dong goi voi trong lugng tinh (Net weight) la 25 kg/bao. Can ctr vao
Danh muc hang hoa xuat nhap khau Vi¢t Nam qua céac thoi ky cho thay:

* Nhém 3104 Phan khoang hodc phan hoa hoc, c6 chira kali.

31049000

- Loai khac

~ *Nhom 3105 Phan khoang hodc phan hoéa hoc chira hai hodc ba nguyén
t6 cau thanh phan bdn la nito, phospho va ka li; phan bon khac; cac mat hang
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cua Chuong nay ¢ dang vién hoac cac dang tuwong tu hodac dong gbi voi trong
luong ca bi khong qua 10 kg.

31051090

- - Loai khac

~ Can cu chu giai 1 Chuong 31: “Chuwong nay khong bao gom: Cdc hop
chat da dwoc xac dinh vé mat hod hoc riéng biét (truw nhitng mat hang da ghi
trong cac Chu giai 2a, 3a, 4a hodc 5 dudi day)”.

Tu cac can clir quy dinh cua phap luat néu trén thi mat hang co tén
“Sulphate cua Magi€” MgSO4 1a hop chat vo co c6 thanh phan xac dinh riéng
biét da dugc dinh danh tai: Nhom 2833---Sulphat; phén (alums); peroxosulphat
(persulphat) nén khong thugc Chuong 31 - Phan bon. M3 s6 phu hop ctia méat
hang nay 1a 2833.21.00 (khong phu thudc cong dung cd lam phan bon hay
khong).

, Ban than doanh nghiép cling da khai bao nhap khau mit hang ndy vao mi
50 2833.21.00 va khai muc thu€ suat thué nhap khau wu déi dac biét 0% (thay vi
phai 5%), tuy nhién trong by ho so cong ty nop Gidy ching nhan xuat xu phu
hop (C/O hop 1€), do vay theo quy dinh 1a phu hop.

Dbi v6i mat hang da cong dung nhu “Sulphate cua Magié”, tiry cong dung
Khai bao tai thoi diém lam thu tuc hai quan ma Cong ty phai thuc hién cac chinh
sach quan ly chuyén nganh, ki€m tra chuyén nganh, chinh sach thué...

Truong hop cua Cong ty:

- Néu cong ty nhap khdu mat hang “Sulphate ciia Magié” ma khai bao
dung lam phan bon thi Cong ty phai thuc hién khai bao vao ma so 2833.21.00
khong C/O thi thué NK = 5% (néu ndp C/O hop I¢ thi thué NK = 0%), dang ky
kiém tra chat lugng nha nudc, cong b6 hop quy nhung ngugce lai thi mat hang
phan bon nhap khau 1a doi tugng khong chiu thué GTGT (0% VAT).

-,Né’u cong ty nhap khiu mit hang “Sulphate cua Magie” ma khai bao la
hoa chat thong thuong thi Cong ty phai nop Gidy khai bao hoa chat, phai khai
bao ma s6 2833.21.00 khong nop C/O thi thué NK = 5% (néu nop C/O hop 1€ thi
thué NK = 0%), 10% VAT.

- Ngay 27/6/2018, Cyc Hai quan thanh phé H di co _Cong van sO
1687/HQHCM-TXNK tra 1oi cu thé vé vudng méc ciia Cong ty vé phan loai mat
hang “Sulphate cia Magié”.

2. Poi véi cdc nhom mat hang “Sulphate cua sat”, cong ty khai bao la:
Nguyén liéu trong san xuat phan bon - Magngsium sulphate heptahydrate 98%
MgSO4.7H20, nguyén liéu dung san xuat phdn bon Ferrous Sulphate
Heptahydrate FeSO4.7H20, nguyén li¢u san xuét phan bén - Humic Acid, vé
can ctr phap 1y dé xac dinh ma s thué suit thué nhap khau twong ty nhu ddi véi
mat hang “Sulphate ciia Magie” néu trén.

3. Pbi v6i nhdm cac mat hang “Natri sulphat” dugc Cong ty khai bao la:
Sodium sulphate anhydrous 99 pct min (Chat phu gia trong san xuat chét tay
rira); Natri sulphate anhydrous 99 pct min (Chat phu gia trong san xuét chat tay
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rira), Sodium sulphate 99 pct min (Chét phu gia trong san xuat chét tay rira)”.
Cong thuc hoa hoc 1a: Na2SO4.7H20 hodac Na2S0O4, dang bot, dong goi1 voi
trong luong tinh (Net weight) 1a 50 kg/bao. Cong ty khai bao 1a hoa chat co ban,
khai bdo Chuong 28, mi sb chi tiét 2833.19.00 — Loai khac. Pay 1a hop chét
dugc xac dinh vé miat hoa hoc riéng biét, thanh phan tinh khiét trén 99%.

Can ctr tai liéu ky thuat cua Cong ty, tén goi Sodium sulphate anhydrous
hoac Sodium sulphate; can ctr tir dién Wikipedia thi Sodium sulphate c6 cong
thurc hoa hoc 1a Na2SO4 (tén goi 1a Dinatri sulphate).

Céan cur vao Danh myc hang hoa xuat nhap khau Viét Nam qua cac thoi
ky, Biéu thu€ xuat khau, nhap khau:

Nhom Tén goi Thué suat NK Thué suat NK

Uu dai ACFTA

2833 Sulphat, phén (alums);

peroxosulphat (persulphat)
- Natri sulphat:

28331100  -- Dinatri sulphat 5% 5%

28331900  -- Loai khac 5% 0%

Can ctr ndi dung cua ban dich Chu giai HS chi tiét Chuwong 28 nhom |,
Natri sunfat bao gom: Diatri sunfat (sunfat trung tinh, Na2SO4) dang khan nhac
trang thai hut nudc; dang bdt hodc }inh thé 16n trong sudt; dang 1QH2O
(Na2S04.10H20), dang khong tinh khiét cia Na2S04 (90.99% d6 tinh khiét).

Pay 1a hop chat vo co da duoc xac dinh vé mat héa hoc riéng biét va duoc
dinh danh tai nhom 2833-- Sulphat; phen (alums); peroxosulphat (persulphat),

mi sb chi t1et 2833.11.00, murc thué suat thué nhap khau vu dai, va vu dai dic
biét ciia mi s6 nay déu 1a 5% (c6 C/O form E hoic khong).

Cu thé: Tur ngay 01/01/2015 cho dén hét ngay 27/09/2017, Cong ty khai
bao hang hoa Natri sunfat la chat phu gia trong san xuét chét tay ria va da ap ma
s6 hang hoa 1a 2833.19.00 cho mit hang nay v6i muc thué suat thué nhap khau
uu dai dac biét (c6 nop C/O form E) 1a 0%. Trong nam 2015, Cong ty c6 khai
bao hang héa 1a chét phu gia trong san xuat chat ty rira va da ap ma sb hang hoa
la 2833.11.00 cho mat hang nay thuéc 02 t& khai Hai quan sd:
100626952421/A11/02CI ngay 11/11/2015 va s6 100651769520/A11/02CI ngay
30/11/2015.

Minh chtng rd hon 1a Téng cuc Hai quan c6 Thong bao sb 1420/TB-
TCHQ ngay 17/02/2014 vé két qua phan loai d6i v6i hang hoa xuit khau, nhap
khau (do Cuc Hai quan Pong Nai giri mau phén tich theo t& khai hai quan sb
15039/NKDOS5 ngay 25/12/2013).

Theo giai trinh ctia cong ty thi do tin tudng vao trinh d6 chuyén moén cua
cac cong ty chuyén khai dich vu hai quan nén c6 su chil quan va khong kiém tra,
ra soat lai, tir d6 ap sai ma s6 va thué suit. Tuy nhién, cong ty van thuc hién
dung cac quy dinh vé quan 1y chuyén nganh (ding ky hop quy, kiém tra chét
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lugng nha nude). Cong ty dé nhan thirc dugce hanh vi khai sai ma s6 1a sai pham
khong hé mong mudn tir phia cong ty. Cong ty da nhan thac duoc sai pham va
d3 khic phuc sai sot tir dau ndm 2018 dén nay.

Cin ctr thir niim, ciin cir phap 1y dé xac dinh thué GTGT d6i véi mit
hang “Phan bon”:

Trude ngay 01/01/2015 thi mat hang dugc xac dinh 1a phan boén thi chiu
thué GTGT véi mirc thué suat 1a 5%. T ngay 01/01/2015 dén nay thi mat hang
dugc xac dinh 13 phan bon thi khong chiu thué GTGT. Quy dinh nay khong ap
dung cho cac trudng hop Cong ty khai bdo mit hang 1a “Nguyén liéu san xuat
phan bon”;

S di mat hang hoa chat cong ty nhép khau dung lam phan bén khong
chiu thué GTGT trong khi ma s6 cua cac mat hang nay thugc nhom 2833 tai
Biéu thué nhap khau vu dai ¢6 thué suit thué GTGT 1a 10%, béi 18:

Biéu thué GTGT ban hanh kém theo Thong tu s6 83/2014/TT-BTC ngay
26/6/2014 ctia Bo Tai chinh thi tai Khoan 1 Diéu 4 quy dinh “Truong hop hang
héa dugc quy dinh cu thé thudc ddi tuong khong chiu thué GTGT hoic ap dung
thué suat thué GTGT la 5% hodc 10% theo quy dinh cua Luat thué GTGT va cac
van ban quy pham phép luat huéng dan thi hanh Luat thué GTGT thi thuc hién
theo quy dinh tai cac van ban do”.

Pong thoi theo quy dinh tai Diéu 11 Thong tu 219/2013/TT-BTC ngay
31/12/2013 ctia Bo Tai chinh thi “Trong qué trinh thyc hién, néu cé trudng hop
mirc thué gié tri gia tang tai Biéu thué suat thué GTGT theo Danh muc Biéu thué
nhap khau tu dii khong phu hop voi hudng dan tai Thong tu nay thi thyc hién
theo hudng dan tai Thong tu nay”.

Cu thé hon, tai Thong tu s6 26/2015/TT-BTC ngay 27/02/2015 huéng dan
vé Thué GTGT va quén ly thué tai Nghi dinh 12/2015/ND-CP ngay 12/02/2015
cua Chinh phu quy dinh chi tiét thi hanh Luat sira d6i bd sung mot sb dleu cua
cac Luat vé thué va sura d6i bd sung mot so diéu cua cac Nghi dinh vé thué va
stra d6i bd sung mot sé diéu cua Thong tu sé 39/2014/TT-BTC ngay 31/03/2014
ctia BO Tai chinh vé hoa don ban hang hoa, cung tng dich vu. Thong tu nay co
hiéu luc thi hanh ké tir ngay Luat s6 71 ¢6 hiéu luc, tic 1a ngay 01/01/2015.

Tai Diéu 1 Théng tu ndy ciing dd stra d6i bo sung Diéu 4 - Péi tuong
khong chiu thué GTGT Théng tu 219/2013/TT-BTC ngay 31/12/2013 ctia Bo Tai
chinh. Cu thé bd sung Khoan 3a vao Diéu 4 nhu sau: “3a.Phdn bon la cdc logi
phdn hitu co va phdan vo co nhw: phan lan, phdn dam (ure), phan NPK, phdan dam
hon hop, phén phot phat, bé tat; phan vi sinh va cdc loai phdn bon khac”.

- Pbi véi truong hop cia cong ty: Trude ngay 01/01/2015 Luat sb
71/2014/QH13 ngay 26/11/2014 mat hang khai bao va dap ung du diéu kién vé
phan bén nhap khau cua co quan quan 1y chuyén nganh (kiém tra chét luong,
cong bd hop quy) thi ap dung muc thué suat thué GTGT la 5%. Tu ngay
01/01/2015 thi 4p dung ddi tuong khong chiu thué GTGT (0%).
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Pbi voi cac mat hang cong ty khai bao trén to khai hai quan 13 nguyén
liéu san xudt phan bon thi khong duoc diéu chinh muc thué nhu mit hang phan
bon, do vay phai thuc hién 4p dung mirc thué suit thué GTGT la 10%.

Trong bién ban thanh tra, cong ty da c6 néu ¥ kién “déng y nodp thué bod
sung, nop tién phat cham ndp, chiu bi xur Iy vi pham hanh chinh theo dung quy
dinh hién hanh va cam két khong khiéu nai vé nhitng ndi dung ma Poan thanh
tra da ghi nhan trong ndi dung Bién ban nay.

Theo ndi dung cac quy dinh néu trén thi trong thoi ky thanh tra (ttr ngay
01/01/2013 cho dén hét ngay 31/12/2017), mat hang khai bao 1a nguyén liéu san
xuit phan bon khong duoc huong muc thué suat thué gia tri gia ting 1a 5% ma
thudc dbi tugng chiu thué suat thué gia tri gia ting 1a 10%. Cong ty da khai bao
miurc thue suat thué gia tri gia tang cua mat hang duoc khai bao 1a “nguyén li¢u
san xuét phan bon” dan dén thiéu s tién thué phai nop.

Lién quan dén cac cong chirc hai quan trong qua trinh tién hanh lam tha
tuc cho cong ty khong phat hién dugc céc sai sot nhu trén, Cuc Hai quan da chi
dao trong cac Két luan thanh tra phai nghiém tac xem xét kiém diém xtr 1y theo
ding quy dinh cua nganh Hai quan.

Poi véi Quyét dinh gidi quyét khiéu nai so 51/0P-GOKN ngay
19/10/2018 ciia Cuc truéng Cuc Hdi quan Thanh phé H:

Cuc Hai quan Thanh pho da t1en hanh thy 1y giai quyét don theo ding quy
dinh trinh ty cta Luat Khiéu nai, t6 chirc xdc minh va xem xét ddy du cac ndi
dung ma Coéng ty khiéu nai. Két qua di sira doi diém 1.2 khoan 1 Phan C cua
Két luan thanh tra s6 1624/KL-HQHCM.

* Nguoi bi ki¢n I Chi cuc truong Chi cuc Hii quan Ciia khiu Cing Sii
Gon Khu vue A va Chi cuc Hii quan Ciia khiu Cing Sii Gon Khu vue A c6
nguoi dai dién theo tiy quyén Ia ba Pham L1 cé vin bzn trinh biy y kién:

Cin cir vao Két luan s6 1624/KL-HQHCM ngay 20/6/2018 ctia Cuc Hai
quan Thanh phdé H, ngay 10/10/2018, Chi cuc Hai quan cira khau cang Sai Gon
Khu vuc A ban hanh Quyét dinh sé 15590/ADT-HHN vé viéc an dinh thué d6i
v6i hang hoa xuat khau, nhap khau dbi véi Cong ty TNHH phan bon va hoa chat
V do khai sai md s6 HS ctia 129 to khai hai quan doanh nghiép mé tai Chi cuc
Hai quan ctra khau cang Sai Gon Khu vuc A. S6 tién 4n dinh thué cia 129 to
khai hai quan 13 4.610.772.023 ddng (thué nhap khau 3.862.000.749 VND; thué
VAT la 748.771.274 VND). Tong s6 tién ghi bang chit 14 bon ty sau tram mudi
triéu bay traim bay muoi hai nghin khong trim hai muoi ba déng)

Tuy nhién, do xac dinh c6 su nham 14n, s6 tién trén Quyét dinh an dinh
thué s6 15590/ADT-HHN; S6 tién thuc té 4n dinh cho 129 t& khai hai quan mo
tai Chi cuc Hai quan ctura khau Céang Sai Gon Khu vuc A 1a 4.294.079.339 VND
(bdn ty hai tram chin muoi tu triéu khong trim bay muoi chin ngan ba trim ba
muoi chin dong) nén Chi cuc Hai quan ctra khau Cang Sai Gon Khu vuc A d3
ban hanh Quyét dinh sb 6685/QD-KV1 ngay 08/10/2019 sira ddi quyét dinh an
dinh thué s6 15590/ADT-HHN ngay 10/10/2018 dé xac dinh lai cho dung.
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Tai phién toa so tham, ngudi khoi kién 1a Cong ty TNHH phan bon va
hoa chat V xac dinh rat lai mét phﬁn yéu cau khoi kién, theo do, yéu cu huy cac
quyét dinh hanh chinh sau:

- Huy Két luan thanh tra sé 1624/KL-HCM ngay 20/06/2018 cua Cuc
truéng Cuc Hai quan Thanh phd H;

- Hiy Quyét dinh sd 51/QD-GQKN ngay 19/10/2018 vé viéc giai quyét
khiéu nai ctia Cong ty TNHH Phéan bon va Hoa chat V cua Cuc truong Cuc Hai
quan Thanh phé H;

- Hay Quyét dinh sd 6685/QD-KV1 ngay 08/10/2019 sira doi Quyét dinh
an dinh thué s6 15590/ADT-HHN ngay 10/10/2018.

Va rat lai cac yéu cau khoi kién: Huy Quyét dinh hanh chinh s
15590/APT-HHN ctia Chi cuc truong Chi cuc Hai quan cira khau Cang Sai Gon
- Khu vuc A vé viéc an dinh thué dbi véi hang hoéa xuat khau, nhap khau déi véi
Cong ty TNHH Phan bon va Hoa chat V (vi da duoc thay bang Quyét dinh sb
6685/QD-KV1); Yéu cau chdm dut hanh vi khéng cho Cong ty V khai bao Hai
quan va khong cho thong quan d6i voi nhitng 16 hang di hoan tat thu tuc khai
bao Hai quan ctia Cong ty V ctia Chi cuc Hai quan cira khiu cang Sai Gon - Khu
vuc A (vi co quan hai quan da chap hanh quyét dinh ap dung bién phap khan cap
tam tho1 cua Toa an).

Nguoi bao vé quyen va loi ich hop phap cho nguoi bi kién la Cyc truong
Cuc Hai quan Thanh phd H 13 ong Hoang T co y kién tranh luan: Phia ngudi bi
kién van gilr nguyén nhiing quan diém trudc day tai Toa an, dé nghi Toa an
khong chip nhan cac yéu cau ciia ngudi khoi kién.

Nguoi bao vé quyén va loi ich hop phap cho nguoi bi kién 1a Chi cuc
truong Chi cuc Hai quan cira khau Cang Sai Gon - Khu vuc A va Chi cuc Hai
quan cira khau Cang Sai Gon - Khu vue A la 6ng Nguyén Xuan Toan c6 ¥ kién
tranh luan: Phia nguoi bi kién van gitt nguyén nhirng quan diém trudc day tai
Toda an, dé nghi Toa an khong chap nhén cac yéu cau cua nguoi khoi kién. £)01
v6i ndi dung rat lai mot phan yéu cau khoi kién thi dé nghi Toa an giai quyét
theo quy dinh cua phap luat.

Dai dién Vién Kiém sat nhan dan Thanh phd H phét biéu y y kién: Vé thu tuc:
Tda an cép so tham di tuan thu ding cac quy dinh cua Luat T tung hanh chinh
nam 2015. Ve noi dung, dé nghi Hoi dong xét xir khong chip nhan cac yéu cau
khoi kién vé viéc hury Két luan thanh tra sé 1624/KL-HCM _ngay 20/06/2018 cua
Cuc trudng Cuc Hai quan Thanh phd H; Huy Quyét dinh so 51/QD-GQKN ngay
19/10/2018 cua Cuc trudng Cuc Hai quan Thanh phd H vé viéce giai quyet khiéu
nai cia Cong ty TNHH Phéan bon va Hoéa chat V; Huy Quyét dinh sd 6685/QD-
KV1 ngay 08/10/2019 cua Chi cuc truéng Chi cuc Chi cuc Hai quan Cua khau
Cang Sai Gon Khu vuc A vé viéc stra d6i Quyét dinh 4n dinh thué sb
15590/ADT-HHN ngay 10/10/2018. Dong thoi dé nghi Toa 4n dinh chi giai
quyet d6i véi cac yéu cau khoi kién ma nguoi khoi kién da rat lai, cu thé 1a yéu
cau vé viéc Huy Quyét dinh s6 15590/ADT-HHN ngay 10/10/2018 cua Chi cyc
truong Chi cuc Chi cuc Hai quan Cira khau Cang Sai Gon Khu vuc A vé viéc an
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dinh thué dbi véi hang hoa xuat khau, nhap khau d6i vi Cong ty TNHH Phan
boén va Hoa chit V; Yéu cau Chi cuc Hai quan cura khau cang Sai Gon - Khu vuc
A chiam dat hanh vi khong cho Cong ty Cong ty TNHH Phan bon va Hoa chat V
khai bao hai quan va khong cho thong quan dbi voi nhitng 16 hang di hoan tat
thu tuc khai bdo hai quan.

Sau khi nghién cuu cdc tai liéu co trong hé so vu dan di duoc tham tra tai
phién toa; Can cit két qua tranh ludn giita cdc bén dwong sit; Ngwoi bdo vé quyén
va loi ich hop phadp cua duwong su; Xeét dé nghi cua Dai dién Vién Kiém sdt,

NHAN PINH CUA TOA AN

[1] Vé quan hé tranh chip va tham quyén giai quyét:

Tranh chép giira Cong ty TNHH phan bon va hoa chat V va Cuc trudng
Cuc Hai quan Thanh phé H, Chi cuc truéong Chi cuc Hai quan ctra khau Cang
Sai Gon - Khu vuc A, Chi cyc Hai quan cira khau Cang Sai Gon - Khu vuc A 13
tranh chap vé viéc “Khiéu kién quyét dinh hanh chinh, hanh vi hanh chinh trong
linh vuc hai quan” duoc quy dinh tai Piéu 30 Luat T tung hanh chinh nim
2015. Do ngudi bi kién 1a Cuc truong Cuc Hai quan Thanh phé H, Chi cuc
truong Chi cuc Hai quan cua khau cang Sai Gon - Khu vyc A, Chi cuc Hai quan
ctra khau cang Sai Gon - Khu vuc A nén cin ctr Piéu 32 Luat T tung hanh
chinh nam 2015 thi viéc thu ly, giai quyét vu an theo trinh tu so thim thudc
thdm quyén cua Tda 4an nhan dan Thanh phd H. Theo Quyét dinh s6 4292/Qb-
TCHQ ngay 12/12/2016 cua Téng cuc Hai quan quy dinh chirc ning, nhiém vu,
quyén han va co céu t6 chtrc cua Chi cuc Hai quan thudc Cuc Hai quan tinh, lién
tinh, thanh phd thi Chi cuc hai quan truyc thuéc Cuc Hai quan cép tinh, c6 tu
cach phap nhan.

[2] V& thu tuc t6 tung:

Theo Khoan 3 Piéu 2 Quyét dinh sb 1919/Qb-BTC bgay 06/9/2016 cua
Bo Tai chinh quy dinh chirc ning, nhiém vy, quyén han va co cdu té chtc cua
Cuc Hai quan tinh, lién tinh, thanh phd truc thudc Trung wong thi Cuc Hai quan
c6 tham quyén t6 chirc thanh tra viéc thuc hién chinh sach, phap luat vé hai quan
theo quy dinh cua phép luat.

Theo Khoan 2 Diéu 2, Khoan 1 Piéu 82, Khoan 1 Diéu 87 Luat Quan Iy
thué ndm 2006 thi thi truong co quan quan ly thué (trong do6 c6 Cuc truong Cuc
Hai quan) c6 thAm quyén ra quyét dinh thanh tra thué va cham nhat 1a muoi lam
ngay, ké tir ngay nhan duoc bao cao két qua thanh tra thué, ngudi ra quyét dinh
thanh tra thué phai c6 van ban két luan thanh tra thué.

Theo quy dinh tai Diéu 71 Thong tu 156/2013/TT-BTC ctia B6 Tai chinh
huéng dan Luat Quan Iy thué; Luét stra d6i, bo sung mot s6 diéu cua Luat Quan
1y thué va Nghi dinh 83/2013/ND-CP thi Két luan thanh tra thué c6 thé bi khiéu
nai, khoi kién. Theo quy dinh tai Piéu 52 Nghi dinh 83/2013/ND-CP huéng dan
Luat quan 1y thué nim 2006 va Luat quan 1y thué sira d6i nam 2012 thi Cuc
treong Cuc Hai quan c6 thAm quyén giai quyét khiéu nai ddi voi quyét dinh
hanh chinh, hanh vi hanh chinh ctia minh.

Do dod, nguoi khoi kién xac dinh nguoi bi kién 1a Cuc truéong Cuc hai
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quan la dung quy dinh.

Theo quy dinh tai Piéu 9 Luat Quan 1y thué nam 2006, Piém ¢ Khoan 1
Piéu 33 Nghi dinh 83/2013/ND-CP hudng dan Luét quan 1y thué nim 2006 va
Luat quan ly thué sira d6i nam 2012 thi Chi cyc truong Chi cuc Hai quan co
tham quyén an dinh thué ddi voi hang hoa xuét khau, nhap khau. Do d6, nguoi
khéi kién xac dinh nguoi bi kién 1a Chi cuc trudéng Chi cuc Hai quan ctra khau
cang Sai Gon - Khu vuc A 1a ¢6 can ctr.

Péi véi yéu cau khoi kién vé viée yéu cdu Chi cuc Hai quan ctra khau
cang Sai Gon - Khu vuc A chdm dit hanh vi hanh chinh khong cho doanh
nghiép khai bao hai quan va théng quan thi thiy rang Khai hai quan, thong quan
la cac hanh vi hanh chinh ctia cong churc hai quan thudc Chi cuc Hai quan ctra
khau cang Sai Gon - Khu vuc A dé giai quyét viéc xuat nhip khau hang hoa cua
céc td chuc, ca nhan. Do do, nguoi khot kién xac dinh nguoi bi kién 1a Chi cuc
Hai quan ctra khau cang Sai Gon - Khu vuc A 1a dung quy dinh cta phap luat.

[3] V& viéc xét xir ving mit nhimg ngudi tham gia td tung thi thiy rang:

Ngudi bi kién 1a Cuc trudng Cuc Hai quan Thanh phd H ¢6 ngudi dai dién
theo iy quyén la 6ng Phan L — Pho Cuc truéng Cuc Hai quan Thanh phé H, Chi
cuc truong Chi cuc Hai quan quan cira khiu cang Sai Gon - Khu vuc A, Chi cuc
Hai quan quan ctra khau cang Sai Gon - Khu vuc A c6 ngudi dai dién theo uy
quyén 1a ba Pham Thi L1 — Pho Chi cuc truong Chi cuc Hai quan quan ctra khau
cang Sai Gon - Khu vuc A di c6 van ban dé nghi Toa an xét xir vang mét. Do do,
theo quy dinh tai Khoan 1 Diéu 157 Luat T tung hanh chinh nam 2015 thi Toa an
xét x{r ving mat duong sy néi trén 13 ¢6 cin cir ding phap luat.

[4] V& thoi hiéu khoi kién:

Ngay 20/06/2018, Cyc truong Cyc Hai quan Thanh pho H ban hanh Két
luan thanh tra s 1624/KL-HCM. Ngay 19/10/2018, Cyc truong Cuc Hai quan
Thanh phd H ban hanh Quyét dinh sé 51/Qb- -GQKN vé viée giai quyét khiéu
nai cua Coéng ty TNHH Phan bén va Hoéa chat V. Ngay 25/10/2018, Cong ty
TNHH Phan bon va Hoa chat V c6 don khai kién ddi véi cac quyét dinh hanh
chinh no61 trén 1a con trong thot hi¢u khoi kién theo quy dinh tai Khoan 2 Piéu 116
Luét TO tung hanh chinh nam 2015.

Ngay 08/10/2019, Chi cuc truéng Chi cuc Hai quan Cira khau Cang Sai
Gon Khu vyc A ban hanh Quyét dinh s6 6685/QD-KV1 ngay vé viéc an dinh thué
déi véi hang hoa, xuét khau, nhap khau. Ngay 11/1 1/2019, Cong ty TNHH Phan bon
va Hoa chit V c¢6 don khoi kién bd sung ddi véi quyét dinh néi trén 1a con trong
thot hiéu khoi kién theo quy dinh tai Khoan 2 Piéu 116 Luét TH tung hanh chinh nam
2015.

[5] V& ndi dung: Xét yéu cau cta ngudi khoi kién va ¥ kién phan béac cua
ngudi bi kién, Hoi dong xét xir thiy ring:

Theo Két luan Thanh tra s6 1624/KL-HCM ngay 20/06/2018 cua Cuc
truéng Cuc Hai quan Thanh phd H thi trong giai doan tir ndm 2013 dén nam
2017, Cong ty TNHH Phén bon va Hoa chat V dd c6 hanh vi khai sai mi sb
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hang hoa, thué suat nhap khau mét s mat hang, thé hién thong qua 157 to khai
hai quan, cu thé nhu sau:

- Péi v6i nhém cac miat hang “Sulphate cia Magié” thi tai 46 to khai hai
quan, doanh nghiép V da khai bao cong dung 1a phan bon, phan bon gdc, nguyén
liéu dung san xuat phan bén va da ap ma 3104.90.00 hoic 3105.10.90 véi mirc
thué suat thué nhap khau 1a 0%. Theo ndi dung Chi giai HS Danh muc hang hoa
xuat khau, nhap khau ban hanh kém theo Théng tu sé 103/2015/TT-BTC va
Théng tu 65/2017/TT-BTC ctia Bo Tai chinh ban hanh Danh muc hang hoa xuét
khau, nhap khau Viét Nam thi:

Tai ch giai 1 Chuong 31 ¢ ndi dung: “Chuwong nay khéng bao gom: Cdc
hop chat da dwoc xdc dinh vé mat hod hoc riéng biét (truw nhitng mat hang da
ghi trong cac Chu giai 2a, 3a, 4a hodac 5 dwoi ddy)”.

31.04 Phan khoang hodc phan hoa hoc, co6 chira
kali.

31.05 Phan khoing hodc phin hoéa hoc chira hai
hodc ba nguyén td cdu thanh phan bon la
nito, phospho va ka li; phan bon khac; cac
mat hang cia Chuong nay ¢ dang vién hodc
cac dang tuong tu hoac dong goi voi trong
lugng ca bi khong qua 10 kg.

Mat khac, tai chi giai Chuong 28 c6 ni dung: “Tuy thugc vao cdc truong
hop logi trir nhw da néu trong phdn gi6i thiéu ciia phan Chirong ndy, nhém ndy
bao gom cdc mudi kim logi cia axit sulphuric (H2504) (nhom 28.07), nhung

logi trie sun-phdt amoni, ngay ca dang tinh kleet thuoc nhom 31.02 hoac 31.05
va sun-phat kali tinh khiét hay khong tinh khiét, thuoc nhom 31.04 hoac 31.05”.

28.33 Sulphat; phén (alums); peroxosulphat
(persulphat).

- Natri sulphat:
2833.11.00 - - Dinatri sulphat

2833.19.00 - - Loai khac

- Sulphat loai khac:
2833.21.00 - - Cua magié
2833.22 - - Cta nhom:

2833.22.10 - - - Loai thuong pham
2833.22.90 - - - Loai khac
2833.24.00 - - Cua niken
2833.25.00 - - Ctia dong
2833.27.00 - - Cua bari

2833.29 - - Loai khac:
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2833.29.20 - - - Chi sulphat tribazo
2833.29.30 --- Cutacrom
2833.29.90 - - - Loai khac

Nhu vay, theo cac chu giai HS vién dan trén, thi mat hang “Sulphate cua
Magié” c6 cong thirc cdu tao theo thanh phan héa hoc 1a MgS04.7H20,
MgS04.1H20 hoidc MgS04.H20. Pay 1a hop chéat duoc xac dinh vé mat hoa
hoc riéng biét, phu hop véi mo ta tai Chuong 28 Chu giai HS.

Nguoi khoi kién cho rang, mit hang do doanh nghiép nhép khau vé co
thanh phan tinh khiét nhé hon 99%, do d6 phai thudc chuong 31 Chu giai HS.
Hoi dong xét xur thdy rang 1ap luan nay khong c6 can ct, boi 18, cdc mit hang
thudéc chuong 31 1a phan khoang hodc phan hoa hoc, c6 chira kali, nito,
phospho, tirc hiéu rang thanh phan phai c6 nguyén tb kali (nhom 31.04), hoic
chtra hai trong ba nguyén tb nito, phospho va ka li (nhém 31.05). Do d6, doanh
nghiép cho rang mat hang Sulphate cia Magié cua minh thugc nhoém 31 la chua
c6 can cir. Vé y kién cho rang do thanh phan tinh khiét nhé hon 99% nén khong
thé xem 1a hoa chat thi doanh nghiép khong xuat trinh dwugc can ctr phap 1y.

Nguoi khoi kién ciling cho rang theo Thong tu 42/2011/TT-BNNPTNT
cua B Nong nghiép va Phat trién nong thon thi mat hang Sulphate cia Magié
c6 ham luong MgO: 25%, S:20% dugc goi la phan bon. Hoi dong xeét xur xet
thdy, mac du Bo Nong nghiép va Phat trién nong thon co quy dinh vé van dé
ham luong cac nguyén t6 hoa hoc 1am can cir xac dinh hop chat 13 phan bén, tuy
nhién, theo quy dinh tai Nghi dinh 202/2013/ND-CP vé quan 1y phan bon, Diéu
17 da quy dinh:

“1. T6 chirc, cd nhén dwoc nhdp khdu phan bon khi dép g di diéu kién sau:

a) Cé Gidy chitng nhén dang ky doanh nghiép hodc Gzay ching nhan dau

twr hodic Gidy chirng nhdn ddang ky kinh doanh, trong do co nganh nghé vé kinh
doanh phdn bén do co quan c6 tham quyén cap;

b) C6 Gidy chitng nhédn hop quy 16 phan bén nhdp khau do t6 chirc chirng
nhan dwoc chi dinh cd’p;

¢) Loai phdn bén nhdp khdu phdi ¢6 nhdn hang héa theo quy dinh ciia
phdp ludt vé nhin hang héa, ddp img dwoc quy dinh cia phdp ludt vé chdt
lirong san pham, hang héa; dam bdo méi trwong.

2. BY truomg B Cong thuwong hubng dan cu thé gidy to, tai liéu ma t6
chire, cd nhdan nhdp khdu phan bén xudt trinh cho Co quan Hai quan dé lam co
SO thyre hién thu tuc hai quan doi voi phan bon vé co. Bo tru’ang Bo Nong
nghiép va Phdt trién néng thon hudng dan cu thé gidy to, tai liéu ma té chirc, cd
nhdn nhdp khdu phdan bén xudt trinh cho Co quan Hdi quan dé lam co sé thue
hién thii tuc hdi quan déi véi phdan bén hivu co va phén bén khac.”

Theo quy dinh tai Diéu 15 Thong tu 29/2014/TT-BCT quy dinh va hudng
dan thyuc hién vé phan bon vo co; hudng dan cap phép san xuit phan bon vo co
ddng thoi san xuat phan boén hiru co va phan bon khac tai Nghi dinh
202/2013/ND-CP vé quan 1y phan bon thi:
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“Piéu 15. Gid’y t0, tai liéu nhdp khau phdn bon vé co
Ngoai cac gidy to, tai liéu theo quy dinh cia phdp luat vé nhdp khdu hang

hoa, t6 chirc, cd nhdn nhap khdu phédn bon vé co phdi xudt trinh cho Co quan
Hai quan glay to, tai liéu sau:

1. Truong hop nhdp khau dé san xudt, kinh doanh phdn bén: a) Bdn sao
Gldy chitng nhdan ding ky doanh nghiép hodc Gidy chirmg nhdn ddu tw hodc
Gidy chitng nhdan dang ky kinh doanh, trong do co nganh nghé vé kinh doanh
phdn bon do co quan c6 tham quyén cdp, chi xudt trinh khi nhap khau lan ddu;
b) Ban sao Gidy chitng nhdn hop quy 16 phdn bén nhdp khau do t6 chirc chimg
nhdn dwoc chi dinh cap.”

Theo cac tai liéu co trong hd so vu an, thi ho so khai bao hai quan cua
cong ty V chua tudn thu dy da cac quy dinh chuyén nganh cta nha nudc vé
quan ly phan bén.

Hoi dong xét xir ciing danh gia cac tai liéu chimg cir do nguoi bi kién
cung cap thi thdy rang thuc tién cong tic phan loai hang héa dbi véi mat hang
Magnesium Sulphate tai Cong van s6 37/TCHQ-TXNK ngay 04/01/2016 cua
Téng cuc Hai quan; Cong van s6 6787/TCHQ-TXNK ngay 17/10/2017 cua
Téng cuc Hai quan; Cong vén s6 11264/TCHQ ngay 27/11/2015 cua Tong cuc
Hai quan vé phan loai mit hang Magnesium Sulphate thi c6 thé thay rang, mat
hang Magnesium Sulphate duogc cac co quan hai quan xac dinh c6 01 ma s6 HS
duy nhét thudc chuong 28 1a hoa chat. Pay 13 mat hang c6 nhiéu coéng ning sir
dung khac nhau, viéc xac dinh ma HS ddi v6i mat hang nay khong phu thudc
vao cong dung ctua hang hoa.

Doanh nghiép V tuy c6 khai rang viéc nhap khau hang hoa ciua minh chi
dugc dung cho muc dich lam phan bon nhung doanh nghiép cling khong chung
minh dugc ma chi la 161 khai trinh bay.

Do d6, ¢6 co s& xac dinh rang doanh nghiép c6 hanh vi khai sai mi hang
héa ddi v6i mat hang Magnesium Sulphate va viéc xac dinh mat hang trén thudc
chuong 28 Chu giai HS 1a c6 can cu.

Theo Biéu thué nhap khdu wu dii ban hanh kém cic Thong tu
193/2012/TT-BTC ngay 15/11/2012 ctia B6 Tai Chinh ban hanh biéu thué xuét
khau, biéu thué nhap khau wu d3i theo danh muc mat hang chiu thué co6 hiéu luc
01/01/2013; Thong tu 164/2013/TT-BTC ngay 15/11/2013 cia B¢ Tai Chinh
ban hanh biéu thué xuit khau, biéu thué nhap khau wu dai theo danh muc mit
hang chiju thué c6 hiéu luc 01/01/2014; Thong tu 182/2015/TT-BTC ngay
16/11/2015 ctua B Tai Chinh ban hanh biéu thué xuit khau, biéu thué nhap
khau wu d3i theo danh muc mit hang chiu thué c6 hiéu luc 01/01/2016; Nghi
dinh 122/2016/ND-CP ngay 01/9/2016 ctia Chinh pht ban hanh biéu thué xuat
khau, biéu thué nhap khau vu dai, danh muc hang hoéa va mirc thué tuyét dbi,
thué hdn hop, thué nhap khau ngoai han ngach thué quan c6 hiéu luyc 01/9/2016
thi mirc thué suat nhap khau 1a vu dai doi voi mat hang Magnesium Sulphate 13
5%. Do doanh nghiép khong xuét trinh duge C/O form E hop 1¢ khi thyc hién

21



thtl tuc hai quan nén co quan hai quan khoéng cho huéng mic thué suat thué
nhap khau wu dai dic biét 0% la ¢6 can ct.

- Péi véi nhom cac mat hang “Sulphate cta Sat” thi tai 12 to khai hai
quan, doanh nghiép V da khai bao cong dung la phan bon, phan bon goc nguyeén
liu dung san xuat phan bon va da ap ma 3104.90.00 vai mirc thué suat thué
nhap khau 1a 0% thi nhu da phén tich, Hoi dong xét xir thay rang Mait hang
“Sulphate ctia Sit” c6 cong thic cdu tao theo thanh phidn hoéa hoc 1a
FeSO4.7H20 ¢6 co s& xac dinh 13 hoa chéat thudc chuong 28, thudc ma
2833.29.90 c¢6 muc thué suit nhap khau uu dai 1a 5%. Do doanh nghiép khong
xuét trinh dugc C/O form E hop 1€ khi thyc hién thu tuc hai quan nén khong
dugce huong mirc thué suat thué nhap khau wu dai dic biét 0% la dung quy dinh.

- B6i v6i nhdm mat hang “Natri sulphat” tai 99 to khai hai quan, doanh
nghiép V di x4c dinh ma hang héa 1a 2833.19.00 — Loai khac, v6i mirc thué suét
vu dai dic biét 1a 0% thi Hoi dong xét xur thdy rang, ddy 1a hop chat duoc xac
dinh vé& mat hoa hoc riéng biét dugc phan loai vao chuong 28 (Hoa chat). Cin
cu tai li¢u k¥ thuat cua cong ty thi c6 co s¢ xac dinh cong thirc hda hoc cia mat
hang nay la Na2SO4.H20 hodc Na2S504 va mat hang nay co tén goi la Sodium
sulphate. Can cr Chu giai HS Danh muyc hang hoa xuat khau, nhap khau ban
hanh kém theo Thong tu s6 103/2015/TT-BTC va Thong tu 65/2017/TT-BTC
cua B0 Tai chinh ban hanh Danh muc hang hoa xuét khau, nhap khau Viét Nam,
tai Chuong 28 thi mat hang nay c6 ma la 2833.11.00. Viéc doanh nghiép xac
dinh ma 2833.19.00 1a khong ¢o can cu.

Thuc tlén cong tac phan loai hang hoa dbi véi mat hang Natri sulphat tai
Thong bao s6 1420/TB-TCHQ ngay 17/02/2014 cua Tong cuc Hai quan vé két
qua phan loai ddi v6i hang héa xudt khau, nhap khau thi mat hang Sodium
sulphate ¢6 cong thic hoa hoc 1a Na2SO4 duoc két luan c¢6 ma hang hoa 1a
2833.11.00.

28.33 Sulphat; phén (alums); peroxosulphat
(persulphat).

- Natri sulphat:
2833.11.00 - - Dinatri sulphat

2833.19.00 - - Loai khac

Theo Biéu thué nhip khiu wu ddi ban hanh kém cac Théng tu
193/2012/TT-BTC ngay 15/11/2012 ctia B6 Tai Chinh ban hanh biéu thué xuét
khau, biéu thué nhap khau wu dai theo danh muc mat hang chiu thué c6 hiéu luc
01/01/2013; Thong tu 164/2013/TT-BTC ngay 15/11/2013 cta B Tai Chinh
ban hanh biéu thué xuat khau, biéu thué nhap khau uvu dii theo danh muc mat
hang chiu thué c6 hiéu lyc 01/01/2014; Thong tu 182/2015/TT-BTC ngay
16/11/2015 ctia Bo Tai Chinh ban hanh biéu thué xuat khau, biéu thué nhap
khau vu dai theo danh muc mat hang chiu thué cé hiéu lyc 01/01/2016; Nghi
dinh 122/2016/ND-CP ngay 01/9/2016 ctia Chinh pht ban hanh biéu thué xuat
khau, biéu thué nhap khau wu dai, danh muc hang hdéa va muc thué tuyét ddi,
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thué hdn hop, thué nhap khau ngoai han ngach thué quan cé hiéu luc 01/9/2016
thi mtrc thué suat nhap khau 13 wu dai dic biét doi véi mat hang Sodium sulphate
1a 5% (khong phu thudc vao viéc c6 C/O form E hay khong).

- Béi v6i ndi dung an dinh sd thué gia tri gia ting con thiéu ctua doanh
nghiép V thi thdy rang, trong thoi ky thanh tra tir nam 2013 dén nam 2017 thi
doanh nghiép di khai bio mit hang nguyén liéu san xuét phan bon co thué suét
thué gid tri gia tdng 13 5% la chua phu hop cac quy dinh ctia phép luat. Cu thé:

Theo quy dinh tai Luat thué gia tri gia ting nam 2008, Luat stra d6i, bo
sung Luat Thué gi4 tri gia ting ndm 2013, Luat sira d6i, bo sung mot sO diéu cua
cac Luat thué nim 2014 thi mit hang nguyén liéu san xudt phan bon c6 murc
thué suat thué gia tri gia ting 1a 10%. Theo Luét thué gia tri gia ting ndm 2008
thi mat hang phan bén c6 muc thué suat thué gia tri gia ting 1a 5%. Theo Luat
stra d6i, bod sung mot s6 diéu cua cac Luét thué nam 2014 (c6 hiéu luc tir ngay
01/01/2015) thi mgt hang phan bén c6 c6 mirc thué suét thué gia tri gia ting I
0%. Doanh nghi€p cho rang day la quy dinh khong hop ly cua phap luat. Hoi
ddng xét xir xét thay co co so xac dinh doanh nghiép khai sai mirc thué suat thué
gia tri gia tdng. Céc 1ap luan bao vé cua nguoi khéi kién 1a khong ¢ can ctr.

Do viéc xac dinh sai md HS d6i v6i cac mit hang “Sulphate cua Magi”,
“Sulphate cua Sat”, “Natri sulphat”, xac dinh sai muc thué suét nhap khau da
dan dén viéc doanh nghiép déng thiéu sb thué nhap khau theo quy dinh. Mait
khac, do doanh nghi€p xac dinh sai mirc thué sut thué gia tri gia ting di dan
dén viéc doanh nghiép dong thiéu sb thué gia tri gia ting theo quy dinh theo quy
dinh. Két luan Thanh tra s6 1624/KL-HCM ngay 20/06/2018 cta Cuyc trudng
Cuc Hai quan Thanh phd H di xac dinh Céng ty TNHH Phan bén va Hoa chat V
phai dong sO tién thué con thiéu 1a 4.610.772.023 dong 14 c6 co sé. Quyét dinh
s0 51/QD-GQKN ngay 19/10/2018 cua Cuc truoéng Cyc Hai quan Thanh phé H
vé viéc giai quyét khiéu nai ciia Cong ty TNHH Phéan bon va Hoa chat V da giir
nguyén ndi dung nay 1a c6 can ctr, ding phap luat. Thyuc hién két luan thanh tra
cua Cuc trudng Cuc Hai quan Thanh phé H, Chi cuc truéng Chi cuc Chi cuc Hai
quan Ctra khau Cang Sai Gon Khu vuc A d3 ban hanh Quyét dinh sé 6685/Qb-
KV1 ngay 08/10/2019 vé& viéc 4n dinh thué, buoc Cong ty TNHH Phan bén va
Hoa chéat V phai dong sd tién thué con thiéu 1a 4.294.079.339 ddng twong Gng
v6i 129 to khai hai quan ma doanh nghiép mé tai Chi cuc Hai quan cira khau
cang Sai Gon Khu vyc A la ¢6 dung quy dinh. Ho1 dong xét x{r xét thdy khong
cd can cur chap nhén cac yéu cau cta nguoi khoi kién vé viéc huy Két luan thanh
tra s0 1624/KL-HCM ‘ngay 20/06/2018 cua Cuc truong Cyc Hai quan Thanh pho
H; Huy Quyét dinh s6 51/QD-GQKN ngay 19/10/2018 vé viéc giai quyét khiéu
nai cia Cong ty TNHH Phan bon va Hoa chat V ciia Cuc truéong Cuc Hai quan
Thanh phé H; Hay Quyét dinh s6 6685/QD-KV1 ngay 08/10/2019 cua Chi cuc
trudng Chi cuc Chi cuc Hai quan Cura khau Cang Sai Gon Khu vyc A vé viéc
stra d6i Quyét dinh 4n dinh thué sb 15590/ADT-HHN ngay 10/10/2018.

i véi viée nguodi khoi kién rat lai yéu cau khoi kién vé viéc: Huy Quyét
dinh s6 15590/ADT-HHN; Yéu ciu Chi cuc Hai quan cua khau cang Sai Gon -
Khu vuc A chdm dut hanh vi khong cho Cong ty Cong ty TNHH Phéan bén va
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Hoa chat V khai bao Hai quan va khong cho thong quan d6i vOi nhitng 16 hang
d3 hoan tat thu tuc khai bao hai quan thi thiy rang viéc rat yéu cau la tu nguyén,
khong trai cac quy dinh cua phap luat nén duoc chap nhan. Hoi dong xet xur dinh
chi giai quyét d6i voi cac yéu cau nay theo quy dinh va ban hanh quyét dinh huy
b6 quyét dinh 4p dung bién phap khan cip tam thoi s6 326/2018/QD-BPKCTT
ngay 07/11/2018.

Vé 4an phi hanh chinh so tham, ngudi khoi kién phai chiu theo quy dinh
cua phap luat.

Bo1 cac 1€ trén,

QUYET DPINH:

Can ctr Luat T4 tung hanh chinh nam 2015;

Can ctr Luat thué gid tri gia ting nam 2008;

Can ctr Luat sira d6i, bd sung Luat Thué gid tri gia ting nim 2013;

Can ctr Luét stra doi, bd sung mot sb diéu ctia cac Luat thué nim 2014;

Can ctr Luat Quan 1y thué nam 2006;

Can cu Phap Iénh An phi, L& phi Toa an ndm 2009;

Can ctr Nghi quyét 326/2016/UBTVQH14 quy dinh vé muc thu, mién,
giam, thu, ndp, quan ly va st dung an phi va 1€ phi Toa an;

Can cir Nghi dinh 83/2013/NP-CP huéng dan Ludt quan 1y thué ndm
2006 va Luat quan ly thué stra d61 ndm 2012;

Can ctr Nghi dinh 122/2016/ND-CP ngay 01/9/2016 cua Chinh phu ban
hanh bié}l thué Xl}ét kh@u,~biéu thue r;hép kha?u{ uu dai, danh muc héng hoa va
muc thué tuyét doi, thué hon hop, thué nhap khau ngoai han ngach thué quan co
hiéu luc 01/9/2016;

Can cu Thong tu 193/2012/TT-BTC ngay 15/11/2012 cua Bo Tai Chinh
ban hanh bi€u thué xuat khau, bi€u thué nhap khau uu dai theo danh muc mat
hang chiu thué€ ¢6 hi¢u lyc 01/01/2013;

Can cu Thong tu 164/2013/TT-BTC ngay 15/11/2013 cua Bo Tai Chinh
ban hanh bi€u thué xuat khau, bi€u thué nhap khau uu dai theo danh muc mat
hang chiu thué ¢6 hi¢u lyc 01/01/2014;

Can ctr Thong tu 182/2015/TT-BTC ngay 16/11/2015 cua B6 Tai Chinh
ban hanh biéu, thué xuat khau, biéu thué nhap khau uu dai theo danh muc mat
hang chiu thué c6 hi¢u luc 01/01/2016;

Can cu Thong tu sO 103/2015/TT-BTC cua Bo Tai chinh ban hanh Danh
muc hang hoa xuat khau, nhap khau Viét Nam;

Can c(r Th(j)ng tu 65/2917/TT-BTC cua B0O Tai chinh ban hanh Danh muc
hang hoa xuat khau, nhap khau Viét Nam;

Can (:}'J: Thong tu 7156/72013/TT—BT’C cua B0 Tai chinh huéng dan Luat
Quan ly thue; Luat sua doi, bd sung mot so dieu ctia Luat Quan ly thug;
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Cén cir Quyét dinh s6 1919/QD-BTC ngay 06/9/2016 ctia § Tai chinh quy
dinh churc nang, nhiém vy, quyén han va co cau té chirc cua Cuc Hai quan tinh,
lién tinh, thanh phd truc thudc Trung wong.

Tuyén xu:

1. Khong chap nhan yeu cau khoi kién ctia Cong ty Trach nhiém hitu han
Phan bon va Hoa chit V vé viéc:

- Huy Két luan thanh tra s0 1624/KL-HCM ngay 20/06/2018 cua Cuc
truong Cuc Hai quan Thanh phd H;
- Hay Quyét dinh so 51/QD-GQKN ngay 19/10/2018 cua Cyc truong Cuc

Hai quan Thanh phd H vé viéc giai quyét khiéu nai cua Coéng ty TNHH Phan
bon va Hoa chét V;

- Huy Quyét dinh s0 6685/QD-KV1 ngay 08/10/2019 cua Chi cyc trudng
Chi cuc Chi’ cuc Hai quan Ctra khau Cang Sai Gon Khu vyc A vé viéc stra doi
Quy¢t dinh an dinh thué s6 15590/ADT-HHN ngay 10/10/2018.

2. Dinh chi giai quyét yéu cau khdi kién ctia Cong ty TNHH Phan bon va
Hoa chit V dbi véi cac yéu cau:

- Hay Quyét dinh s 15590/ADT-HHN ngay 10/10/2018 cua Chi cuc
truong Chi cuc Chi cuc Hai quan Ctra khau Cang Sai Gon Khu vuc A vé viéc an
dinh thué d6i v6i hang hoa xuét khau, nhap khau ddi v6i Cong ty TNHH Phan
bon va Hoa chét V.

- Yéu cau Chi cuc Hai quan cira khau cang Sai Gon - Khu vuc A chim
dat hanh vi khong cho Cong ty Cong ty TNHH Phan bén va Hoa chat V khai
bao hai quan va khong cho théng quan d6i voi nhitng 16 hang di hoan tat tha tuc
khai bao Hai quan.

Cong ty TNHH Phan bon va Hoéa chat V c6 quyén khoi kién lai doi véi
quyét dinh hanh chinh, hanh vi hanh chinh néi trén theo quy dinh ctia phap luat.

3. Vé an phi hanh chinh so tham: Cong ty TNHH Phan bon va Hoa chét \Y%
khong phai chiu s6 tién 4n phi 14 300.000 déng (ba tram ngan dong) duoc can trir
vao so tién tam ng an phi da nop 1a 300.000 dong (ba tram ngan dong) theo
Bién lai thu s6 AA/2017/0045562 ngay 05/11/2018 ctia Cuc Thi hanh an déan su
Thanh phd H. Cong ty TNHH Phan bon va Hoa chat V da nop du an phi.

Cac duong sy c6 mat dugce quyén khang cao ban an so tham trong thoi
han 15 ngay ké tir ngay tuyén an. Puong sy vang mat duoc quyén khang céo
trong thoi han 15 ngay ké tir ngdy duoc téng dat hop 1¢ ban an.

Noi nhén: TM.HQI PONG XET XU SO THAM

- TAND tdi cao; A AN — [ 3 (
_TAND cip cao tai TP, H; THAM PHAN — CHU TOQA PHIEN TOA
- VKSND TP.H;

- Cuc Thi hanh an Dan sy TP.H;

- Puong sy;

- Luu.

Truwong Thé Trong
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