TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
QUAN TAN PHU Déc ldp — Tw do — Hanh phic
THANH PHO HO CHI MINH

Bén 4n sb: 58/2022/KDTM- ST
Ngay 19/7/2022

V/Iv: Tranh chip hop dong

mua ban hang hda.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN TAN PHU — THANH PHO HO CHi MINH

- Thanh phan Héi dong xét xir so tham gom co:
Tham phdn — Chii toa phién toa: Ba Huynh Thi Truc Ly
Cdc Hoi tham nhén dan:
1 Ong Pao Qudc Thang
2. Ba Nguyén Thi Thao Linh
- Thw ky phién toa: Ba V6 Thi Bich Dao, Thu ky Toa an nhan dan quan Tan
Phd, Thanh pho HO Chi Minh.
- Vign kiém sdt nhdn dan qudn Tan PhU, Thanh phé Ho Chi Minh khong
tham gia phién toa
Ngay 19 thang 7 nam 2022, tai Try s¢ Toa 4n nhén dan quan Tan Phg, Thanh
pho H6 Chi Minh xét xur so tham cong khai vy an Kinh doanh thuong mai thuy 1y s6
01/2022/KDTM-ST ngay 04 thang 01 nim 2022 vé viéc “Tranh chap hop dong mua
ban hang héa” theo Quyét dinh dua vu an ra xét xtir so6 96/2022/QbXXST-KDTM
ngay 25 thang 5 nam 2022 gitra cac duong sy:
- Nguyén don: Céng ty TNHH D o
Dia chi try s¢: Khu B, Khu cong nghiép Thuén Pao, thi tran Bén Luc, tinh
Long An.
Nguoi dai dién theo Gy quyén: Ba VO Thi Thanh T. (c6 mat)
- Bi don: Cong ty TNHH Thuong mai — San xuit — Xay dung M
Dia chi tru s&: S6 320/25 duong D, phuong Tan Quy, quan Tan Pha, Thanh
pho H6 Chi Minh.
Nguoi dai dién theo phap luat: Ong Ping Vin H — Chtre danh: Giam ddc.
Nguoi dai dién theo uy quyén: Ong Nguyén Minh H (ving mat)

NOI DUNG VU AN :

Tai don khoi kién, ban tw khai, cdc loi khai trong qua trinh gidi quyét vu an va
tai phién toa nguyén don Cong ty TNHH B ¢6 nguoi dai dién theo iy quyén la ba Vo
Thi Thanh T trinh bay:



Cong ty TNHH D (Sau day goi tat 1a “Cong ty D”) va Cong ty TNHH Thuong
mai — San xudt — Xay dung M (Sau day goi tit 1a “Cong ty M”) da ky két cac Hop
d6ng va Phy lyc Hop ddng vé viéc Cong ty D ban cac san pham coc bé tong cho Cong

ty M thi cong tai cac du an, cu thé nhu sau:

- Du an Nha May Dién Mat Troi Sao Mai:

Thoa thuin Hop dong cung cap coc sb 001/2020/SL.HDKT.SM.ML-620DT ky
ngay 26/6/2020. Gia tri Hop dong tam tinh: 4.608.450.000 dong, twong tng khoi
luong coc 15.000 md.

Phu luc Hop d?)ng s6 01, ky ngay 27/6/2020 vé viéc mua bd sung coc bé tong.
Gia tri Phy luc Hop dong tam tinh: 4.838.872.500 dong.

Phu luc Hop dong s 02, ky ngdy 24/9/2020 vé viéc mua bo sung coc bé tong.
V61 khoi lugng mua hang bo sung 1a 41.182 md.

- Du an Nha May Dién Mat Troi1 Binh Phudc:

Pon dit hang sb: 01/SL-LN/62 DT ky ngay 10/3/2020.

- Du an Nha B¢ Metrocivy GS Giai doan 1-1Nha Beé Metrocivy GS Giai doan 1

Hop dong cung cép coc s6: 41/2020/HD/BT620 ky ngay 01/10/2020. Gia trj
Hop dong tam tinh 1a: 4.189.680.000 dong.

Phu luc Hop dong s6 01, ky ngay 08/10/2020 vé viéc diéu chinh tén cong trinh.

Gia tri Hop dong tam tinh theo don gia, khoi luong quyét toan la khf}i lugng
giao nhan thyec té tai cong trinh. Cac bén thyuc hién giao hang va doi chiéu khoi luong
giao nhan ting dot.

Cong ty Pong Tam di thuc hién giao hang va xuat hoa don cho Cong ty Mai
Lam tuong ung theo tung du 4n néu trén. Cong ty Mai Lam da tam ung va thanh toan
cho Cong ty D mdt phan gia tri quyét toan. Chi tiét nhu sau:

Tén du an

Gia tri nghiém thu va
xuat hoa dpn (VND)
(Pa c6 thue GTGT)

S tién Cty M di tam
ung va thanh toan
(VND)

Cong no con lai
Cong ty M chua
thanh todn (VND)

Nha M4y Dién Mit
Tro1 Sao Mai

13.263.672.114

9.757.169.561

3.506.502.553

Nha May Dién Mit

Tri Binh Phudc 8.750.000 0 8.750.000
Nha Be Metrocivy

GS Giai doan 1-1 4.375.710.900 1.580.880.000 2.794.830.900
Tong cong 17.648.133.514 11.338.049.561 6.310.083.953

S tién cong no 6.310.083.953 déng (Sau ty ba tram muoi tri€u khong tram tam
muoi ba ngan chin traim nam muoi ba dong) néu trén Cong ty M da doi chiéu xac nhan
v6i Cong ty BDong Tam theo Bién ban doi chiéu cong ng ngay 20/3/2021.

Cong ty D di nhiéu 1an yéu cau Cong ty M thanh toan khoan cong ng ton néu
trén nhung Cong ty M van thanh todn cham tré, va dén nay van chua hoan tat thanh

toan dut diém cong ng.




Ngay 18/5/2021, Céng ty D da giri Thu nhic ng va théng bao trude khi khai
kién, yéu cau Cong ty M thanh toan cong no tdn dong 13 6.310.083.953 ddng nhu néu
trén. Ngay 20/5/2021, Cong ty M da giri vin ban phan hoi cho Cong ty D di xac nhan
cong no 1a 6.310.083.953 ddng (Sau ty ba traim mudi triéu khong trim tim muoi ba
ngan chin trim nim muoi ba dong).

Theo don khoi kién, Cong ty D khdi kién yéu Cong ty M tra s tién no con
thiéu 12 6.310.083.953 dong (Séu ty, ba tram mudi triéu khong trdm tim muoi ba ngan
chin tram nam muoi ba dong) va tién 13i. Trong qua trinh hoa giai tai Toa Cong ty M
d3 tra dan cho Céng ty D sd tlen no con vi vay Cong ty D xin rat mot phan yéu cau
khoi kién. Nay Cong ty D yéu cau Cong ty M phai thanh toan cho Cong ty D sé tién
con thiéu gdc 1a 3.009.329.257 dong (Ba ty khong trdm 1€ chin triéu ba tram hai muoi
chin nghin, hai trim nim muoi bay dong), I3 1 368.379.643 dong (Ba tram sau muoi
tam triéu ba trim bay muoi chin ngan, sau trim bon muoi ba dong), tong sé tién goc
va l4i 1a 3.377.708.900 dong (Ba ty ba trim bay muoi bay triéu bay trim 1¢ tim ngan
chin tram dong).

Tai ban ty khai, cdc loi khai trong qud trinh giai quyét vu dn bi don Céng ty M
nguoi dai dién theo 1y quyén éng Nguyén Minh Hiéu trinh bay:

Cin cr vao cac ho so di ky giita Cong ty M va Cong ty D bao gom:

1. Du an Nha may di¢n mat troi Sao Mai:

Hop dong kinh té s6: 001/2020/SL.HPKT.SM.ML-620DT ky ngay 26/6/2020

- Phu lyc hop dong s6 02 ky ngay 24/9/2020

- Bang xac nhan gia tri khéi luong nghiém thu 5 dot tir ngay 15/8/2020 dén
ngay 07/11/2020

2. Du an Nha may di¢n mat tro1 Binh Phudc:

Pon hang s6 01/SL-LN/620 BT ngay 10/3/2020

3. Du 4an Nha B¢ Metrocity GS Giai doan 1-1

Hop ddng cung cap coc s6 41/2020/HD/BT620 ky ngay 01/10/2020

- Phu luc hop ddng sé 01 ky ngay 08/10/2020

- Bang xac nhén gia tri khdi lugng nghiém thu dot 1 ky ngay 25/11/2020

Tong gia tri hoa don Cong ty D da xuét (c6 VAT): 17.648.133.514 dong; Gia tri
theo ho so di thanh toan duoc duyét: 16.547.378.818 déng; Gia tr1 Cong ty M da tam
g, thanh toan cho Cong ty Pong Tam: 12.038.049.561 dong; Gia tri con ng theo hd
so thanh toan duoc duyét: 4.509.329.257 dong.

Vé nguyén nhan chua thanh toan hét cong ng cho Cong ty D: Do anh huéng
dich bénh COVID-19, viéc hoan thanh thi cong, nghi¢m thu va thanh toan céc du an
gap nhiéu kho khan, chua ky hét dugc quyét toan va chua nhan di thanh toan. Viéc gia
tri vat tu ting cao nén Cong ty D khong thé tiép tuc cap coc dé hoan thanh du sé luong
ctia hop dong sb: 41/2020/HD/BT620, dan dén viéc thanh quyét toan gip nhiéu kho
khin. Theo diéu khoan hop dong thi “trén co s& gia tri khdi luong Tong thau di thanh
toan cho Cong ty M, ha1 bén tién hanh 1ap ho so quyét toan va bién ban nghiém thu
hoan thanh hang muc” can Cong ty D ctr nhén sy phéi hop dé hoan thanh cac ho so
trén bao gdm céac khau trir, phat (néu co). ..

Néu Cong ty D dong ¥ cho thanh toan s6 tién géq, khong tinh I&i thi Céng ty M
s€ thanh todn cho Cong ty D theo tién d9: Cham nhat ngay 30/6/2022 thanh toan

1.000.000.000 (mot ty) g‘léng. Thanh toan con lai cua gia tri con ng theo hé so thanh
toan dugc duyét: Chia déu cho 06 thang bat dau tir 30/6/2022. Trong trudng hop Cong
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ty M ky duoc quyét toan va dugc thanh toan s6m hon Cong ty M s€ thanh toan sém
hon cho Cong ty D. Néu Cong ty D khong dong v bo tién 1ai thi dé nghi Toa an giai
quyét theo quy dinh phap luét.

NHAN PINH CUA TOA AN :

Sau khi nghién ctru cac tai li€u co6 trong ho so vu an dugc tham tra tai phién toa
va can cu vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan dinh:

1. Vé quan hé tranh chdp va tham quyén gidi quyét vu én:

Tai Don khoi kién va Pon xin rat mot phan yéu cau khéi kién cia nguyén don
Cong ty Bong Tam yéu cau Cong ty M thanh toan sb tién 3.377.708.900 dong (Ba ty
ba tram bay muoi bay tri¢u bay tram le tdm ngan chin trim déng) mua hang hoa con
thiéu. Pay 1a tranh chap phat sinh trong hoat dong kinh doanh thuong mai gitra t6 chuc
c¢6 dang ky kinh doanh v6i nhau va déu c6 myc dich loi nhuan theo quy dinh tai khoan
1 Piéu 30, diém b khoan 1 Piéu 35 cua Bo luat t6 tung dan sy nam 2015.

Cong ty M, dia chi tru so tai s6 320/25 du:ong b, phu:(mg Tan Quy, quan Tan
Phu, Thanh phé HO Chi Minh nén thudc thAm quyén giai quyet cua Toa an nhan dan
quan Tan Pha, Thanh phd HO6 Chi Minh theo quy dinh tai diém a khoan 1 Diéu 39 cia
Bo6 Luat T6 tung dan sy nam 2015.

2. Vé thii tuc xét xir vang mdt dwong su:

Toa 4n d3 tién hanh tha tuc tong dat truc tiép thong bao thu ly, gidy triéu tap
tham gia phién hop va hoa giai, quyét dinh dua vu an ra xét Xu va gidy triu tap tham
gia phién toa d6i v6i Nguoi dai dién theo Gy quyén cua cta bi don nhung Nguoi dai
dién theo iy quyén cua bi don ving mit khong vi su kién bat kha khang hodc tré ngai
khach quan. Do vay, Hoi dong xét xtr can cir vao diém a, diém b khoan 2 Diéu 227 cia
Bo luat tb tung dan sy nidm 2015 van tién hanh xét xur Véng mit ddi voi bi don.

3. Vé yéu cau cia nguyén don: Nguyén don yéu cau bi don thanh toan sé tién no
gbc con thiéu 12 3.009.329.257 dong (Ba ty khong trdm 1€ chin triéu ba tram hai muoi
chin nghin, hai trim nim muoi bay dong), 13i 1 368.379.643 dong (Ba trdm sau muoi
tam triéu ba trim bay muoi chin ngan, sau trim bon muoi ba ddng), tong sé tién goc
va l4i 1a 3.377.708.900 dong (Ba ty ba trim bay muoi bay triéu bay tram 1¢ tdm ngan
chin trim dong) theo hop dong kinh té s6 001/2020/SL.HPKT.SM.ML-620DT ky
ngay 26/6/2020 va Hop dong sd 41/2020/HP/BT620 ky ngay 01/10/2020.

Xét thiy, tai Hop dong mua ban s6 001/2020/SL.HPKT.SM.ML-620DT ky ngay
26/6/2020 va Hop dong s6 41/2020/HD/BT620 ky ngay 01/10/2020 cic bén thoa
thuan Cong ty D ban cac san phim coc bé tong cho Coéng ty M thi cong tai cac du
anDu an Nha may dién mat troi Sao Mai, Du an Nha may dién mat troi Binh Phudec,
Du an Nha B¢ Metrocity GS Giai doan 1-1. Cong ty M da xac nhan cong ng 1a con ng
Cong ty D s tién 6.310.083.953 ddng (Sau ty ba trim muoi triéu khong trim tam
muoi ba ngan chin trim nim muoi ba dong). Céng ty M da thanh toan nhiéu lan cho
Cong ty D, con no lai sb tién 3.009.329.257 dong (Ba ty khong trdm 1& chin triéu ba
trim hai muoi chin ngan hai trim nim muoi bay dong) chua thanh toan.

Bi don ciing thira nhan s tién con ng cua Nguyén don nhung xin tra dan tuy
nhién khong duoc phia Nguyén don chap nhén nén can bugc bi don tra cho Nguyén
don s0 tién con thicu goc la 3.009.329.257 dong (Ba ty khong tram 1¢ chin triéu ba
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tram hai muoi chin nghin, hai trim nim muoi bay dong), 14i 1a 368.379.643 dong (Ba
trdm sau muoi tam triéu ba trdm bay muoi chin ngan, sau tram bén muoi ba déng),
tong sb tién gdoc va 1ai 1a 3.377.708.900 dong (Ba ty ba trim bay muoi bay triéu bay
tram 1¢ tdm ngan chin traim dong).

V& thoi han thanh toan: Viéc cham thanh toan cua bi don da xdm pham guyén,
loi ich hop phap ctia nguyén don nén bi don phai tra mdt lan toan bd ng goc cho
nguyén don sau khi ban an c6 hi¢u luc phap luat.

4. Vé dn phi Kinh doanh thwong mai so tham:

Do yéu cau cuia nguyén don dugce Toa an chip nhén, budc bi don Cong ty M phai
hoan tra cho nguyén don sd tién 1a 3.377.708.900 dong (Ba ty ba trim bay muoi bay
triéu bay trim 1& tim ngan chin trim dong) nén bi don phai nop an phi 14 99.554.178
(Chin muoi chin triéu ndm trim nim muoi bon ngan mot trim bay muoi tam) dong
theo quy dinh tai khoan 1 Diéu 147 B6 luat TH tung dan sy nam 2015, khoan 2 Diéu
26 Nghi quyét 326/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hoi va
diém b muyc 1.4 phan II caa Danh muc an phi, 1¢ phi Toa an ban hanh kém theo Nghi
quyét 326/UBTVQH 14 ngay 30/12/2016 ciia Uy ban thudong vu Qudc hoi.

Hoan lai cho nguyén don toan bo sd tién tam tng 4n phi 57.254.417 dong.
Vi céc 1€ trén,
QUYET PINH:

Can ctr vao:

- Khoan 1 Diéu 30; diém b khoan 1 Diéu 35; diém a khoan 1 Diéu 39; khoan 2, 4
bicu 91; khoan 1 bicu 147; diém a, d’iém b khoan 2 Diéu 227, cac Dieu 264, 266, 267,
271; khoan 1 Biéu 273 cia B luat To tung dan sy nam 2015;

- Can ctr Diéu 24, Diéu 50, Piéu 55 Luit thuong mai nim 2005;

- Khodn 2 Diéu 26 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia
Uy ban thuong vu Quéc hoi;

Tuyén xu:

1. Chép nhan yéu cau ciia nguyén don Cong ty TNHH D.

Cong ty TNHH l:huor,ng mai San xuat Xay dung M c6 nghia vy thanh toan cho
Cong ty TNHH D s6 tién goc 1a 3.009.329.257 dong (Ba ty khong tram lé chin triéu ba
tram hai muoi chin nghin, hai trim nim muoi bay dong), 14i 1a 368.379.643 dong (Ba
trdm sdu muoi tam triéu ba tram bay muoi chin ngan, sau tram bén muoi ba dong),

tong sb tién goc va 1ai 1a 3. 377.708.900 ddng (Ba ty ba trim bay muoi bay triéu bay
tram 1¢ tdm ngan chin tram dong).

Phuong thirc thanh toan: Thanh toan mot lan ngay sau khi ban an cé hiéu lyuc
phap luat.

Ké tir ngay ban an, quyét dinh co hiéu lyc phap luat (d6i véi cac trudong hop co
quan thi hanh an c6 quyén cha dong ra quyét dinh thi hanh an) hoic ké tr ngay co don
yéu cau thi hanh an cta nguoi dugc thi hanh an (d6i v6i cac khoan tién phai tra cho
ngudi duoc thi hanh an) cho dén khi thi hanh 4n xong, bén phai thi hanh an con phai
chiu khoan tién 14i cta sd tién con phai thi hanh an theo muc 1di sudt quy dinh tai Diéu
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357, Diéu 468 cta Bo luat Dan sy nam 2015, trir truong hop phép luat c6 quy dinh
khac.

Thi hanh tai Co quan Thi hanh an déan sy c¢6 thAm quyén.
2. An phi kinh doanh thuong mai so tham:

- Cong ty TNHH Thuong mai san xuat xay dung M phai nop s6 tién 4n phi 13
99.554.178 (Chin muoi chin tri€u nam trdm nam muoi bon ngan mot tram bay muoi
tdm) dong.

- Hoan tra lai cho Cong ty TNHH D s6 ti,én tam ung an phi 57.254.417 (Nam
muoi bay tri¢u hai tram ndm muoi bon ngan bon trdim mudi bay) dong theo bién lai
thu s6 0020413 ngay 06/01/2020 cua Chi cuc Thi hanh an dan sy quan Tan Pha.

4. Nguyén don co quyén khang cao trong han 15 ngay ké tur ngay tuyén an. Bi
don vang mat tai phién toa c6 quyén khang cao trong han 15 ngay ké tur ngay nhén
dugc ban an hodc ngay ban an dugc niém yet Vién kiém sat nhan dan cing cap, Vién
klem sat nhan dan cap trén truc tiép duoc quyén khang nghi theo quy dinh ctia B luat
to tung dan sy

Truong hop ban an nay duoc thi hanh theo quy dinh tai Diéu 2 ctia Luat thi hanh
an dan sy thi nguoi dugce thi hanh an dan su, nguoi phai thi hanh an dan su c6 quyén
thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4an, tur nguyén thi hanh 4n hoic bi
cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 cua Luat thi hanh an dan su;
thoi hi€u thi hanh an duoc thuc hién theo quy dinh tai Diéu 30 cta Luat thi hanh an
dan su.

Noi nhin: TM. HQI PONG XET XU SO THAM
- TAND TP.HCM,; A AN _ i n 0
VKSND ouin Tan Phi THAM PHAN - CHU TQA PHIEN TOA

- Chi cuc THADS quén Tén Phu;
- Cac duong su;
- Luu: VT, ho so vu an.

Huynh Thi Truc Ly



