TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH D(’jc ]ﬁjp - Tw do - hanh phﬁc

Ban an s6: 300/2018/HC-PT
Ngay 15 - 8 - 2018
Vv khiéu kién quyét dinh hanh
chinh giai quyét tranh chap quyén
st dung dat.

, ‘ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co :
Thém phén - Chii toa phién toa:  Ba Tran Thi Thu Thuy;
Cdc Tham phan: Ong Ping Van Y;
Ong Pham Cong Muoi.
- Thu ky phién toa: Ba Tiéu Phuong Quyén - Thu ky Toa 4n nhan dan
cap cao tai Thanh pho H6 Chi Minh.
- Dgi dign Vign kiém sdt nhan dan cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Ha Van Hung - Kiém sat vién.
~ Ngay 15 thang 8 nam 2018 tai try s6, Toa 4n nhan dan cép cao tai Thém}}
pho H6 Chi Minh xét xur phuc tham coéng khai vy an hanh chinh thu 1y s6

544/2017/TLPT-HC ngay 18 thang 12 nam 2017 vé viéc “Khiéu kién quyét dinh
hanh chinh giai quyét tranh chap quyén sir dung dat”.

Do Ban an hanh chinh so tham s 47/2017/HC- ST ngay 28 thang 9 nam
2017 cta Toa &4n nhan dan tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phic tham s6 320/2018/QDPT-HC
ngay 23 thang 3 nam 2018, giira cac duong su:

- Nguoi khoi kién: Ba Bui Thi S, sinh nam 1933.
Pia chi: $6 2/15, khu phé T 1, phuong T2, thi xa D, tinh Binh Duong.

Ngueoi dai dién hop phdp ciia nguwoi khéi kién: Ba Tran Thi Ch, sinh ndm
1962.

Dia chi: S6 2/15, khu phd T 1, phuong T2, thi xi D, tinh Binh Duong. (c6
mat)

Ngueoi bdo vé quyén va loi ich hop phdp ciia ngwoi khoi kién: Luat su
Ngb D — Poan Luat su tinh Binh Duong. (c6 mat)

- Nguoi bi kién: Chu tich Uy ban nhan dén thi xa D.



Dbia chi: Trung tdm hanh chinh thi xa D, phuong D, thi xa D, tinh Binh
Duong.

Ngueoi dai dién hop phdp cua nguoi bi kien: Ong Tran Van T — Pho Chu
tich UBND thi xa D. (c6 van ban xin xét xtir vang mat)

- Nguroi ¢6 quyén loi, nghia vu lién quan: Ba Bui Thi R.

Pia chi: S6 35/12, khu phd T 1, phudng T2, thi xa D, tinh Binh Duong.

Ngueoi dai dién hop phdp cia ngwoi cé quyén loi, nghia vu lién quan: Ong
Pham Van V, sinh nam 1975.

Dia chi: S6 39 t6 23, khu phd 3, phuong Ph, thanh phé Th, tinh Binh
Duong. (c6 mit)

- Nguroi khdng cdo: Ba Tran Thi Ch.

NOI DUNG VU AN:

Nguwoi dai dién hop phdp ciia nguoi khdi kién ba Bii Thi S 14 ba Trdn Thi
Ch trinh bay:

Phan dit dang tranh chép tong dién tich 10.308,2m’ thudc thia dat sb
1453, to ban d6 sb 52 (E3.2) (theo ban d6 dia chinh nim 1995, thudc thira 107,
108, 208, td ban do E3) c6 ngudn gbc do ong Tran Vian L va ba Bui Thi S tu
khai pha va st dung tir truéc nam 1975 vao muc dich san xuat nong nghiép 1a
trong hoa mau, ciy cao su va ciy tram. Nam 1985, ba Bui Thi R ¢6 xin st dung
tam dat ctia 6ng L va ba S khoang 750m” trong tong dién tich phan dét néu trén
dé trong mudp cai thién doi sdng, hai bén khong lam gidy to. Nam 1987, 6ng L
chét, ba S cing cac con tiép tuc canh tac trong ciy lau nam va hoa mau trén
phan dat nay. Nam 1995, 6ng H6 Van T 1a chong ba R chét nén ba R vé quan Iy
phan dat bén gia dinh chong va giao tra lai dién tich 750m” dat néu trén cho gia
dinh ba S st dyng.

Nam 2009, Uy ban nhan dan (sau day viét tat a3 UBND) tinh Binh Duong
tién hanh thu hoi 1.262,7m” dat do thudc quy hoach du an dudng cao tbc M.
Phéan dat thu hoi trén dugc UBND thi xd D va Trung tdm phat trién quy dat thi
x& D kiém ké, ap gia, boi thuong vé dat 1a 808.128.000 dong. Gia dinh ba S di
nhan tién boi thuong va ban giao mit bang dé thi cong dy an. Nam 2015, ba S
tién hanh thu tyc ké khai xin cip gidy chimg nhan quyén sir dung dat cho phan
dat con lai cia thira dat sé 1453, to ban do sd 52 (E3.2) véi dién tich 1a
9.045,5m? thi ba Bui Thi R ndp don tranh chap quyén s dung dat tai UBND
phuong T2 va UBND thi xa D.



Ngay 31/5/2017, Chu tich UBND thi x4 D ban hanh Quyét dinh s6
2746/QD-UBND vé viéc giai quyét don tranh chip quyén str dung dét giita ba
Bui Thi R véi ba Bui Thi S. Noéi dung:

1. Cong nhan cho ba Bui Thi R duoc quyén st dung 1.500m? dét thudc
mot phﬁn thira dat sd 1453, t& ban do sd 52 (E3.2) toa lac tai khu phé T1,
phuong T2, thi xi D (mot phan khu dat c¢6 ky hiéu A ctia Manh trich luc dia
chinh s& hiéu TD.DH.52.1453.D.TNMT.2016, tinh tit khu mo tr& vao phia Tay
Nam cta khu dit, trong ung véi dién tich dat ba R truc tiép quan 1y, st dung
trén thyc té).

2. Cong nhan cho ba Bui Thi S duoc quyén st dung 7.545,5m? dat thudc
mot phan thira dat s6 1453, to ban dd sd 52 (E3.2) toa lac tai khu phd T 1,
phuong T2, thi xa D (mot phan khu dét c6 ky hiéu B va mot phan khu dét c6 ky
hiéu A ctia Manh trich luc dia chinh sb hiéu TD.DH.52.1453.D.TNMT.2016,
tinh tir khu mo dén tiép giap dudng M, tuong Gmg véi dién tich dat ba S truc tiép
quan 1y, st dung trén thuc té).

Nhu vay, Quyét dinh s6 2746/QD-UBND ngay 31/5/2017 ctia Chu tich
UBND thi x4 D vé viéc giai quyét don tranh chap quyén sir dung dat giira ba BUi
Thi R vé6i ba Bui Thi S 14 tréi phap luat 1am anh huong dén quyén, loi ich hop
phép cua gia dinh ba Bui Thi S.

Tir nhitng co sé trén, ngudi khoi kién ba Bui Thi S yéu cau Toa an giai
quyét vin dé sau: Huy mot phan Quyét dinh s6 2746/QD-UBND ngay
31/5/2017 ctia Chii tich UBND thi xa D vé viéc giai quyét don tranh chap quyén
str dung dét gitta ba Bui Thi R véi ba Bui Thi S (dat toa lac tai khu phd T 1,
phuong T2, thi xa D, tinh Binh Duong). Cu thé: Huy phan cong nhan cho ba Bui
Thi R duoc quyén su dung 1.500m? dat thude mot phﬁn thura dat sb 1453, to ban
d6 s6 52 (E3.2) toa lac tai khu phd T 1, phudng T2, thi xa D.

Tai ban ty khai cua nguwoi dai dién hop phap cua nguwoi bi kién Chu tich
UBND thi xd D 14 6ng Tran Vin T — Phé Chii tich UBND thi xa D trinh bay:

Theo hé théng ban do nam 1995, phan dat dang tranh chap, dé nghi cap
gidy chimg nhan quyén sir dung dat thudc thira dat s6 107, 108, 208 t& ban do
E3 (nay la thua dat s6 1453, to ban do s6 52 (E3.2)) tir vi tri tiép giap dudong M
dén khu mo 1a cdy tram, cao su; khu vuc tir mo trd vao trong la dat trong, cay
tap. Theo quy hoach sir dung dat thi xa D giai doan 2010 — 2020, trong tong dién
tich 9.045,5m” ¢6 7.858,9m? dit thudc quy hoach dit co s& san xuét kinh doanh
va 1.186,6m’ thudc quy hoach dét giao thong.

Vé ngudn gbc dat, qua trinh st dung dat: Khu dat 9.045,5m” c6 ngudn goc
do 6ng ba, cha me¢ ba Bui Thi R va ba S khai pha, st dung tir trudc nam 1945.
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Sau khi cha me chét, ba S va 6ng L truc tiép quan 1y, canh tic néng nghiép trén
phan 16n khu dit nay cho dén thoi diém thuc hién dudng M. Khi duong M hoan
thanh, ba S trong cdy cao su, tram trén mot phan khu dat giap duong, phan dat
con lai phia trong khu mo dé trong.

Sau nim 1975, ba R khong con tham gia cach mang, trd vé gia dinh da
cung canh tac chung v6i ba S trén mot phan dién tich khu dat 9.045,5m? (mot
phan phia sau mo). Thoi gian ba R canh tac trén dat 1a khong 1ién mach va theo
mua vu. Trong qua trinh canh tac, ba Bui Thi R chu yéu tréng mudp dé cai thién
doi séng.

Vé ké khai diang ky: Ba R khong ké dang ky d6i v6i khu dit 9.045,5m?
qua céc thoi ky cho dén thoi diém phat sinh tranh chap. Con ba S ¢6 cung cap
Gidy chung nhan ding ky rudng dat sé6 0382/DKRD ngay 09/8/1985 va co tén
trong s6 Muc ké tai cac thura 2203, 4192, 4199. Tuy nhién, qua ra soat hé théng
ban db dia chinh thanh lap theo chi thi s6 299 cua Hoi d(‘A)ng B trudng thi cac
thira dit nay khong trung v6i phan dat 9.045,5m? Cac thira 2203, 4192, 4199
trudc day di dugc cip Gidy chimg nhin quyén sir dung dat sd 588/GCN-SB
ngay 18/10/1991 cho 6ng Tran Vin L va hién nay dugc cip doi thanh Gidy
chtng nhan quyén sir dung dat s6 1881QSDB/CQ.TB do ba Bui Thi S ding tén.

Chu tich UBND thi xa D ban hanh Quyét dinh s6 2746/QD-UBND ngay
31/5/2017 vé viéc giai quyét don tranh chap quyén sir dung dét giita ba Bui Thi
R v&i ba Bui Thi S (dét toa lac tai khu phd T 1, phuong T2, thi xa D, tinh Binh
Duong) la ding quy dinh phap luat.

Ngueoi dai dién hop phdp ciia nguoi cé quyén loi, nghia vu lién quan ba
Bui Thi R 1a 6ng Pham Van V trinh bay:

Théng nhét véi 10i trinh bay ctia nguoi dai dién hop phap cta ngudi bi
kién Chu tich UBND thi x3 D 14 6ng Tran Van T — Phé Chu tich UBND thi xd D
va khong bo sung thém.

Tai Bén dn hanh chinh so thdm sé 47/2017/HC- ST ngay 28 thang 9 ndm
2017, Toa an nhan dan tinh Binh Dwong di quyét dinh:

Bac yéu cau khoi kién cua ba Bui Thi S d6i voi yéu cau huy mot phan
Quyét dinh s6 2746/QD-UBND ngay 31/5/2017 ctia Chii tich UBND thi xi D vé
viéc giai quyét don tranh chp quyén sir dung dét giita ba Bui Thi R v&i ba Bui
Thi S (dat toa lac tai khu phé T 1, phuong T2, thi xa D, tinh Binh Duong).

Ngodi ra, ban 4n so tham con tuyén vé an phi hanh chinh so tham va quyén
Khang céo theo luat dinh.



Ngay 10/10/2017, nguoi dai dién hop phap cua ngudi khoi kién, ba Tran
Thi Ch khéng cdo toan bg ban an so tham.

Tai phién toa phuc thim, ba Tran Thi Ch 13 dai dién ctia nguoi khoi kién
ba Bui Thi S vén giit nguyén yéu cau khang cao. Nguoi bao vé quyén va loi ich
hop phap cta ngudi bi kién dua ra cac 14p luan dé nghi Toa an cap phic thim
stra ban 4n so thdm theo huéng chap nhan yéu cau khoi kién cua ba S, tuyén huy
mot phan Quyét dinh s6 2746/QD-UBND ngay 31/5/2017 caa Chu tich UBND
thi xa D, tinh Binh Duong.

Nguoi dai di¢n theo ity quyén cua ngudi co6 quyén loi, nghia vu lién quan
dé nghi Ho1 dong xét xtir khong chap nhan yéu cau khang cao cua nguoi khoi
kién, gilt nguyén ban an so tham.

Vi dai dién Vién kiém sat nhan dan cap cao tai Thanh phdé H6 Chi Minh
néu quan di€m veé vi¢c giai quyet vy an:

- Vé t6 tung: Hoi doéng xét xur phiic thaim va cac duong sy di tuan thu
ding cac quy dinh cia Luat To6 tung hanh chinh.

- Vé noi dung: Nguon gbc dat do cha me ba S va ba S khai pha, ca 02 bén
déu khong dang ky quyén su dung dat. UBND thi xa D dd ra quyét dinh giai
quyet tranh chap dat dai gitta ba S va ba R 1a dung quy dinh phap luat. Toa an
cap so thAm xét xir co cin ct. Dé nghi Hoi dong xét xur gitt nguyén ban an so
tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u chung cur c6 trong ho so vu an, dugc tham
tra tai phién toa, can ctr vao két qua tranh tung tai phién toa, Hoi dong xét xu
nhan dinh:

[1] V& hinh thire: Pon khang cao cua ba Tran Thi Ch lam trong han luat
dinh nén dugc Hoi dong xét xir xem xét theo trinh ty phac tham.

[2] Vé noi dung khang céo:

[2.1] Nam 2015, ba Bui Th1 S ¢6 don yéu cau cap gidy ching nhén quyén
sir dung dét dién tich 9.045,5m” thudc thira dat s6 1453, to ban d6 s6 52, toa lac
tai khu pho T 1, phuong T2, thi xa D, tinh Binh Duong thi ba Bui Thi R c¢6 don
tranh chap. Ngay 31/5/2017, Chu tich UBND thi x& D ban hanh Quyét dinh so
2746/QD-UBND gii quyét tranh chap, cong nhan cho ba Bui Thi R dugc su
dung 1. SOOm ba S duoc quyen st dung 7.545,5m°. Khong dong y, ba S khoi
kién yéu cau huy Quyét dinh s6 2746/QD-UBND. Toa an cap so tham da giai
quyét bac don khai kién cta ba S, gitt nguyén Quyét dinh s 2746/QD-UBND.

_ [2.2] Trén co so khang cdo cua ba Tran Thi Ch (nguoi dai dién theo uy
quyén cua ba Bui Thi S), Ho1 dong xét xur xét tinh hop phép cia Quyét dinh s6
2746/QD-UBND ngay 31/5/2017 cta Chua tich UBND thi xa D nhu sau:
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- V& tham quyén, trinh tu, tha tuc ban hanh: Chu tich UBND thi xa D ban
hanh Quyét dinh s6 2746/QD-UBND giai quyét tranh chap quyén st dung dat
gitta ba S va ba Ri 1a dang thim quyén theo quy dinh tai Diéu 203 Luat Dét dai
2013. Trinh tu, th tuc ban hanh va hinh thic cia quyét dinh ding quy dinh cta
Luat Khiéu nai.

- V& noi dung giai quyét tranh chap:

Duya trén két qua xac minh hién trang khu dét tai bién ban lam viéc ngay
03/11/2016 va lay y kién xac minh ciia UBND phuong T2 ngay 04/11/2016 cua
Phong Tai nguyen va Mo truong thi x& D xac dinh: Nguon gbc phan dat tranh
chép 9.045,5m’ nam trong tong dién tich dat 10.308,2m” dat thudc thira sb 1453
do cha me¢ cta ba Bui Thi S va ba Bui Thi R khai pha, sir dung tir trudc nam
1975. Sau khi cha me mat, vo chéng ba Bui Thi S, 0ng Tran Van L st dung
phan 16n dién tich dat nay dé canh tac tir nim 1987, on dinh, lién tuc. Mot phan
d4t khoang 1.500m? phia sau khu mo do ba Bui Thi R canh tac theo vu mua.

Tinh dén thoi diém phét sinh tranh chap, ba S va ba R deéu chua ding ky
ké khai va dugc cap quyen su dung doi voi dién tich dat néu trén. Ba S cung cap
cac Gidy chumg nhan dang ky ruong dat s6 03/82/DKRD ngay 09/8/1985 va xac
dinh minh c¢6 tén trong s6 muc ké tai cac thira 2203, 4192, 4199. Tuy nhién dién
tich dat 9.045,5m” dang tranh chap khong ndm trong cac thira dat néu trén.

Do céc bén st dung é)n dinh, lién tuc nhung khong co gidy ching nhén
hodc mot trong cac loai gidy to quy dinh tai Diéu 100 cua Luat Dat dai nam
2013 nén Chu tich UBND thi xa D giai quyét khi€u nai, cong nhén cho cac bén
quyén st dung theo dién tich dat thuc té cac bén dang st dung la dung quy dinh
phép luat.

[2.3] Toa an cap so tham khong chap nhan yéu cau khoi kién, gitt nguyén
Quy¢t dinh s0 2746/QD-UBND ngay 31/5/2017 ctia Chua tich UBND thi xa D la
co co s0, dung quy dinh phap luat.

[2.4] Tai phién toa phuc tham, ba Tran Thi Ch khang cao nhung khong
cung cap thém duoc chung cr nao moi chimg minh cho yéu cau cua minh nén
khong c6 can ctr chap nhan.

[3] Tir nhitng phan tich trén, Hoi dong xét xtr phiic tham thong nhat y kién
cua vi dai di¢n Vién kiém sat tham gia phiép toa, khong chap nhan khang cao
cua nguoi khoi kién, gitt nguyén ban an so tham.

[4] Do khang cao khong dugc chap nhén nén ba Bui Thi S phai chiu 4n phi
hanh chinh phtc tham.

Vi cac 1€ trén,

QUYET DINH:

Can ctr vao khoan 1 Diéu 241, Diéu 242 Luat t6 tung hanh chinh.



Khoéng chap nhan yéu cau khang cdo ctia ba Tran Thi Ch (ngudi dai dién
theo iy quyén ctua ba Bui Thi S). Gilt nguyén Ban 4n hanh chinh so tham so
47/2017/HC-ST ngay 28/9/2017 cua Toa an nhan dan tinh Binh Duong.

Cin ct Diéu 30, 32, khoan 2 Diéu 79, 116,134, khoan 1 Diéu 158, khoan 1
Diéu 164, diém a khoan 2 Diéu 193 va Diéu 194 Luat T tung hanh chinh; Diéu
31 Luat Khiéu nai; Diéu 100, khoan 2 va khoan 3 Diéu 203 Luat Pat dai; khoan
1 Piéu 91 Nghi dinh s6 43/2014/ND-CP ngay 15/5/2014 cua Chinh phu quy
dinh chi tiét thi hanh mot sd diéu cua Luat Dat dai; Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi quy
dinh vé mtrc thu, mién, gidm, thu, gilr quan ly va st dung an phi, 1¢ phi Toa an.

Bac yéu cau khoi kién cua ba Bui Thi S ddi v6i yéu cau hity mot phan
Quyét dinh s6 2746/QD-UBND ngay 31/5/2017 ciia Chii tich UBND thi xi D vé
viéc giai quyét don tranh chap quyén st dung dat giita ba Bui Thi R ddi voi ba
Bui Thi S (dat toa lac tai khu phd T 1, phuong T2, thi xa D, tinh Binh Duong).

An phi: Ba Bui Thi S phai chiu 300.000 dong an phi so' tham, dugc khau
trr 300.000 dong tién tam Ung da ndp theo bién lai thu s6 0010722 ngay
31/7/2017 cua Cuc Thi hanh 4an dan su tinh Binh Duong.

~ BaBui Thi S phai chiu 300.000 dong 4n phi hanh chinh phic tham, dugc
khau tru s6 tién 300.000 dong tam Ung an phi da ndp theo bién lai thu so
0010819 ngay 24/10/2017 cua Cyc Thi hanh an dan sy tinh Binh Duong.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhdn: TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan t6i cao; THAM PHAN — CHU TQA PHIEN TOA
- VKSND céap cao tai TP. HCM;

- TAND tinh Binh Duong;

- VKSND tinh Binh Duong;

- Cuc THADS tinh Binh Duong;

- NKK (1);

- NBK (1);

-NLQ (2); ;

- Luu VP (3), HS (2). (13b).TPQ. Tran Thi Thu Thay



