TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TIEN GIANG Poc 1ap - Tw do - Hanh phic

Ban 4n sb: 03/2020/LD-PT
Ngay: 14-01-2020 ,
VN tranh chap: “Doai tién try cap théi viec”

, ‘ NI:IAN DANH )
NUOC CONG HOA XA HQOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TIEN GIANG

Thanh phéin Hpi dong xét xir phiic tham gom co:
Thdm phan - Chii toa phién toa: Ong Huynh Hiéu.
Cdc Tham phdn: Ong Tran Vin Dat.
Ba Tran Thi Thu Hang.

Thie ky phién toa: Ong Bui Cong Danh, Thu ky Toa an nhan dan tinh Tién
Giang.

Pai dién Vién Kiém sdt nhan dan tinh Tién Giang tham gia phién toa: Ba
Tran Thi Ngoc Thirc, Kiém sat vién.

Ngay 14 thang 01 nam 2020 tai try s¢ Toa an nhén dén tinh Tién Giang xét
xu phiic thAm cong khai vy an thu ly s6: 03/2019/TLPT-LD ngdy 12 thang 12
nam 2019 ve tranh chap “Doi tién trg cap thoi viec”.

Do Ban an lao dong so thém s6 03/2019/LD-ST ngay 05 thang 9 nam 2019
cua Toa an nhan dan thanh pho M, tinh Tién Giang bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xtr phtic tham sé: 390/2019/QP-PT ngay
16 thang 12 nam 2019 gitra cadc duong suy:

- Nguyén don: Chi Huynh Thi K, sinh nam 1978;
Pia chi: Ap M, xa M, thanh phd M, tinh Tién Giang.

Nguoi dai dién theo Gy quyén cua nguyén don: Ong Nguyén Tra Duy L,
sinh nam 1967 (c6 mat);

(Theo vin ban ty quyén ngay 26/8/2019);

Dia chi: Puong T, Phuong T, thanh phd M, tinh Tién Giang.

- Bi don: Hop tac xa C (trudc day la Hop tac xa Pan len C);

~ bia chi: Cum Coéng nghiép va Tiéu thi cong nghiép T, Phuong C, thanh

phd M, tinh Tién Giang.

Nguoi dai dién theo phap luat: Ba Bang Ngoc D, sinh nam: 1962 — Chtc
vu: Chu nhiém (c6 mat);

Dia chi: Puong B, Phudng M, thanh phd M, tinh Tién Giang.



- Nguoi ¢6 quyén loi, nghia vy lién quan: Cong ty Co phan Dét len P;

~ bia chi: Cum Coéng nghiép va Tiéu thu cong nghiép T, Phuong C, thanh
phd M, tinh Tién Giang.

Ngu’bi dai dién theo phap luat: Ong Ta Pham Phi C — Chirc vu: Chu tich
Ho1 dong quan tri;

Nguoi dai dién theo iy quyén: Ba Ding Ngoc D, sinh ndm: 1962;
(Theo vin ban ty quyén ngay 27/6/2019);

Dia chi: Puong B, Phudng M, thanh phd M, tinh Tién Giang.

- Nguoi khang cdo: Nguyén don chi Huynh Thi K.

NOI DUNG VU AN:

Theo dn so tham;
Nguyén don chi Huynh Thi K trinh bay:

Chi vao 1am viéc tai Hop tac xa Pan len C (viét tat 1a Hop tac xi) voi
nhiém vy 12 nhan vién KCS — Kiém tra chat luong san pham tir thang 4/2003,
lam dén thang 02/2009. Tir thang 3/2009 thi Hop tac xa ngung khong hoat dong,
chi chuyén qua Cong ty P lam viéc dén thang 02/2014 thi nghi 1am & Cong ty.
Pén thang 3/2014, chi ky hop dong véi Hop tac xa C, chi lam viéc dén thang
5/2017 thi xin nghi viéc cho dén nay. Tat ca cac giai doan nay chi déu c6 ky hop
dong nhung chi khong c6 gitr hop dong Khi nghi viée, Cong ty P da thanh toan
ché do bao hiém xa hoi va trg cap that nghiép xong. S6 bao hiém do Bao hiém
giir. Thoi gian chi lam viéc tai Hop tac xa tir thang 4/2003 dén thang 02/2009 1a
trén 05 ndm, chi chua dugc hudng ché d tro cép tho1 viéc giai doan nay. Mitrc
lwong cua chi tai thang 02/2009 13 931.500 dong.

Hop dong lao dong giira chi va Hop tac xd cham dut tir thang 5/2017. Pén
ngay 15/4/2019, Hop tac xa C c6 thong bao cho nhan vién viée ndp sb theo ddi
qua trinh tham gia Bao hiém xa hoi dé Hop tac xa chi tra trg cap théi viéc cho
chi giai doan tir thang 4/2003 dén thang 02/2009, nhung Hop tac xa tinh tro cAp
thoi viéc khong dung quy dinh phap luat vé lao dong.

Nay chi yéu cau Hop tac xd C tro cap thoi viéc cho chi (tinh tir thang
4/2003 dén thang 02/2009), tinh tron 6 nam, mdi nam lam viéc duoc tro cip %
thang luong, nén phai tro cap cho chi 3 thang luong, v6i mirc lwong binh quan
tai thoi diém ndm 2017 1a 5.975.666 dong x 3 thang = 17.927.000 dong va yéu
cau tinh 1ai 10%/nam (tr ngay 01/7/2017 dén ngay khoi kién 01/6/2019 la 23
thang voi sb tién 1a 3. 436.008 dong) tébng cong phai tra sd tién tinh tron 13
21.363.000 dong, yéu cau tra mot 1an khi an c6 hiéu lyc phap luat.

Nguoi dai dién theo phap ludt cua bi don Hop tac xa C — ba Pang Ngoc D
trinh bay:



Hop tac xa C co ky Hop ddong lao dong véi chi Huynh Thi K tir thang
4/2003 dén thang 02/2009. Tir thang 3/2009, chi K chuyén qua Céng ty P lam
viéc dén thang 02/2014. Tir thang 3/2014 dén thang 5/2017, chi K ky hop dong
v6i Hop tac xa C. Tat ca cac giai doan trén, Hop tac x3 C va Cong ty P dd dong
day du bao hiém y té, bao hiém xa hoi, bao hiém that nghiép cho chi K.

Hop tac xa C va Cong ty P 1a hai phap nhéan hoan toan khéac nhau, thanh 1ap
va hoat dong doc 1ap, c6 ma s6 thué khac nhau.

Nam 2009, Hop tac xa gap kho khin nén ngung hoat dong va cham dut
Hop ddng lao dong véi chi K. Thoi diém cudi ndm 2008, luong cua chi K 13
931.500 dong/thang; thang 01 va thang 02/2009 1a 1.152.300 dong/thang. Hop
tac xa cham dut Hop dong lao dong vai chi K nhung chwa thanh toan ché do tro
cap thoi viéc cho chi K. Sau khi cham dut Hop dong lao dong véi Hop tac xa thi
chi K chuyén qua lam tai Cong ty P tir thang 3/2009 dén thang 02/2014.

Thang 3/2014, Cong ty P ngung san suat hang dét len nén cho Hop tac xa
thué nha xudng va may moc cua Cong ty P thi Hop tac xa hoat dong lai. Hop tac
xa ky Hop dong lao dong méi véi chi K. Chi K lam dén thang 5/2017 thi xin
nghi viéc, Hop tac xa di giai quyét ché do giai doan nay cho chi K xong.

Riéng giai doan tir thang 4/2003 dén thang 02/2009 chua thanh toan cho
chi K. Vao nam 2017, Hop tac xa ban dugc tai san sau khi thanh toén cac khoan
ng vay Ngan hang, thué Nha nudc xong, con du khoan tién thi Hop tac xa xin
kién S¢ Lao dong, Thuong binh va Xa hoi tinh Tién Giang dé Hop tac xa C chi
hd tro trg cap thoi viéc cho ngudi lao dong, trong d6 c6 chi K.

Cach tinh hd tro tro cap thoi viéc cho chi K nhu sau:

- Tién luong cua thang 9, 10, 11, 12/2008 1a 901.800 dong/thang; tién
lwong cua thang 01, 02/2009 1a 1.152.300 d6ng/thang. Tién luong binh quan cia
6 thang lién ké 1a: (901.800 dong/thang x 4 thang + 1.152.300 dong/thang X 2
thang) : 6 = 985.300 dong.

- S0 tién ho trg cho chi K: 985.300 dong x 3 thang = 2.955.900 dong, tinh
thém 1ai suat 6%/nam, 1ai nhap von 10 nam véi so tien 1ai la 2.337.667 dong,
tong cong 1a 5.293.567 dong, nhung chi K khong dong ¥ nhén s6 tién nay.

Nay chi K khoi kién yéu cau Hop tac xa tro cip thoi viéc, tinh mirc luong
tai thoi diém nam 2017 1a khong hop 1y, Hop tac xa khong dong v vi tir thang
3/2009 dén thang 02/2014 thi Cong ty P di hoan thanh nghia vu dbi véi chi K.
Tir thang 3/2014 dén thang 5/2017, Hop tac xa di hoan thanh nghia vu d6i véi
chi K xong. Con giai doan tir thang 4/2003 dén thang 02/2009, Hop tac x3 chua
thanh toan tro cép thoi1 viéc cho chi K, nhung chi déng y hd trg tro cép tho1 viéc
cho chi K voi s6 tién 13 5.293.567 dong.

Nguoi dai dién theo ity quyén cia nguoi ¢é quyén loi, nghia vu lién quan
Cong ty Co phan Dét len P — ba Dang Ngoc D trinh bay:

Cong ty P va Hop tac xa C la hai phap nhén dc 1ap, khong co lién quan gi
nhau. Cong ty P c¢6 ky Hop dong lao dong véi chi K tir thang 3/2009 dén thang

3



02/2014 va da dong bao hlem x4 hoi, bao hiém y té, bao hiém that nghi¢p day du
thé hién qua Théng bao sb 1215/TB-BHXH, Két qua dong bao hiém x4 hoi
thang 02/2014, bao hiém y té, bao hiém that nghiép va Uy nhiém chi nodp tién
ngay 27/02/2014. Giai doan nay Cong ty P da giai quyét ché d6 cho chi K xong.
Theo yéu cau cua chi K, Cong ty P khong dong ¥, chi dong ¥ theo ¥ kién cua
Hop tac xa C.

Tai phién toa so tham nguoi dai dién theo uy quyen cua nguyén don — ong
Nguyén Tra Duy L yéu cau Hop tac x3 tra tién tro cap thoi viéc 3 thang luong,
tinh theo mirc lwong binh quan cua 06 thang lién ké tai thoi diém niam 2016,
2017 1a 5.975.666 dong x 3 thang vai sd tién tinh tron 1a 17.927.000 dong; rat
lai yéu cau tinh 13i do cham thyc hién tra tién tro cap thoi viée

Tai Ban an lao dong so tham s6 03/2019/LD-ST ngay 05 thang 9 ndm 2019
ctia Toa 4n nhan dan thanh phd M, tinh Tién Giang d3 ap dung diém b khoan 1
Piéu 32, diém c khoan 1 Diéu 35, diém a khoan 1 Diéu 39 B luat TS tung dan
su; Picu 48, Piéu 202 Bo lut Lao dong nam 2012; Diéu 157, khoan 2 Piéu 468
Bo luat Dan sy; diém ¢ khoan 3 Piéu 14 ‘Nghi dinh s6 05/2015/NQ-CP ngay
12/01/2015 ctia Chinh phu quy dinh chi tiét va hudng dan thi hanh mot s6 noi
dung cua Bo luat Lao dong; khoan 5 Diéu 1Nghi dinh so 148/2018/NQ-CP ngay
24/10/2018 cua Chinh phu stra d6i, bd sung mot sd diéu cua Nghi dinh s6
05/2015/ND-CP ngay 12/01/2015 ctia Chinh phil quy dinh chi tiét va hudéng dan
thi hanh mot s6 noi dung ctia Bo luat Lao dong; Thong tu sé 17/2018/TT-
BLDTBXH ngay 17/10/2018 cua Bo Lao dong, Thuong binh va X& hoi quy
dinh vé ty kiém tra viéc tu thuc hién phap luat lao dong cuia doanh nghiép xir:

1. Dinh chi giai quyét yéu cau cua chi Huynh Thi K vé viéc yéu cau Hop
tac xa C tra tién 121 do cham thyuc hién tra tro cap thoi viéc.

2. Chap nhan mot phan yéu cu khdi kién cia chi Huynh Thi K.

Ghi nhin Hop tic xa C chi trg cap thdi viéc cho chi Huynh Thi K s0 tién
5.293.567 dong, khi an c6 hiéu luc phap luét.

Ngoai ra ban an con tuyén vé an phi, nghia vu cham thi hanh 4n va quyén
khang cao cua duong su.

Ngay 10/9/2019, nguyén don chi Huynh Thi K ¢6 don khang cdo vdi néi
dgng: Budc Hop tac xé‘C tra cho chi mét l1an khi an cé hi@u h_J:S: phap luat: Tro
cap thoi viéc cua chi bang 03 thang luong cua 06 thang lién ké trudc khi nghi
viée 1a 5.975.700 dong/thang x 3 thang = 17.927.000 dong.

Tai phién toa phiic tham;

Nguyén don van giir nguyén yéu cau khoti kién va yéu cau khang céo, cac
duong su khong thoa thuan duoc v6i nhau vé viée giai quyét toan bd vu an.

Y kién phat biéu cuia dai dién Vién kiém sat nhan dan tinh Tién Giang: Vé
t6 tung: Tham phan, Hoi dong xét xt va Thu ky cép phuc tham da thuc hién
dung quy dinh cta Bo luat TH tung dan sy; nguoi tham gia t6 tung chap hanh
dung phap luat. Vé noi dung yéu cau khang cio cua chi K: yéu cau Hop tac xa C
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trg cap thoéi viée tir thang 4/2003 dén thang 02/2009 bang 03 thang luong cia 06
thang 1ién ké trude khi nghi viée véi muc luong binh quan thdi diém nim 2016,
2017 14 5.975.700 ddng, sb tién 1a 17.927.000 ddng 1a khong cb co s¢. DE nghi
Ho1 dé)ng xét xtr can ci khoan 1 Piéu 308 B luat T6 tung dan su, khong ché\p
nhan yéu cau khang céo cua chi K, giir nguyén ban an so tham.

Qua nghién ctru cdc tai liéu, chung ctr ¢6 trong ho so vu 4n duge thim tra
tai phién toa, 101 trinh bay cta cac duong su va két qua tranh tung tai phién toa,
v kién phat bi€u cua dai dién Vién kiém sat nhan dan tinh Tién Giang.

NHAN PINH CUA TOA AN:

[1] Vé to tung: An so thdm xac dinh quan hé phéap luit cia vu an 1a tranh
chap “Poi tién trg cap thoi viéc” 13 ¢ cin cu.

[2] Vé noi dung khang cao: chi Huynh Thi K khang cdo yéu cau Hop tac x4
C tra cho chi mot 1an khi an ¢ hiéu luc phéap ludt: Tro cip thoi viéc cua chi
bang 03 thang luong cta 06 thang lién ké trudc khi nghi viée, tir thang 4/2003
dén thang 02/2009 v&i mirc luong binh quan tai thoi diém nam 2016, 2017 1a
5.975.700 dong/thang x 3 thang = 17.927.000 dong.

[3] Tai phién toa cac duong sy trinh bay thong nhét,HQp tac xa C co ky
Hop dong lao dong vai chi Huynh Thi K tir thang 4/2003 dén thang 02/2009.

Tu thang 3/2009, Hop tac xa C ngung hoat dong, chi K chuyén qua Cong
ty CO phan Dét len P lam viéc dén thang 02/2014 thi chim dat Hop dong lao
dong voi1 Cong ty P.

T thang 3/2014, chi K ky Hop dong lao dong véi Hop tac xa C va lam
dén dén thang 5/2017 thi xin nghi viéc, Hop tac xa C da giai quyét che do giai
doan nay cho chi K xong.

Tat ca cac giai doan trén, Hop tac x3 C va Cong ty P di dong day du bao
hiém y t€, bao hiém xa hoi, bao hiém that nghiép cho chi K.

Hop tac xa C va Cong ty P la hai phap nhén hoan toan khac nhau, thanh lap
va hoat dong doc 1ap, ¢ ma s6 thué khac nhau.

[4] Chi K yéu cau Hop tac xa C trg cap thdi viéc cho chi (tinh tir thang
4/2003 dén thang 02/2009), tinh tron 6 nim, mdi nam lam viéc dugc trg cap %
thang luong, tro cap cho chi 3 thang luong, v6i mic lwong binh quén tai thoi
diém nam 2016, 2017 14 5.975.666 dong x 3 thang = 17.927.000 dong.

[5] Hop tac xa C khong dong v yéu cau khai kién cua chi K, chi dong y hd
trg cho chi K tién trg cp théi viéc tai thoi diém thang 02/2009 theo cach tinh
nhu sau:

- Tién luong cua thang 9, 10, 11, 12/2008 1a 901.800 dong/thang; tién
lwong cua thang 01, 02/2009 1a 1.152.300 dong/thang. Tién lwong binh quan cua
6 thang lién k& 1a: (901.800 ddng/thang x 4 thang + 1.152.300 ddng/thang x 2
thang) : 6 = 985.300 dong.



- S0 tién ho tro cho chi K: 985.300 dong x 3 thang = 2.955.900 dong, tinh
thém 1ai suat 6%/nam, 1ai nhap von 10 nam voi so tien 1ai la 2.337.667 dong,
tong cong la 5.293.567 dong.

[6] Xét thiy tai thoi diém thang 02/2009, Hop tac xa C va chi Huynh Thi K
chidm durt Hop déng lao dong, chi K chua dugc Hop tac xa C thanh toan tién trg
cap thoi viée. Can ctr Diéu 42 Bo luat Lao dong nam 1994 (stra d6i bd sung nim
2002, 2006, 2007); Piéu 15 Nghi dinh s6 114/2002/NDP-CP ngdy 31/12/2002
cua Chinh phu quy dinh chi tiét va hudng dan thi hanh mot sb diéu ctia Bo luat
Lao dong vé tién luong; Diéu 14 Nghi dinh sO 44/2003/ND- CP ngay 09/5/2003
ctia Chinh phu quy dinh chi tiét va hudng dan thi hanh mot s6 diéu cua Bo luat
Lao dong vé hop ddng lao dong, xac dinh murc luong binh quan 06 thang lién ké
trudce khi chi K nghi viée 1a 985.300 dong (cac bén duong su déu thira nhin nhu
cach tinh & Toa an cap so tham) 1a phu hop quy dinh cua phap luat tai thoi diém
trudc khi chdm dat hop dong lao dong, nhung cap so tham 4 ap dung quy dinh tai
Picu 48 Bo luat Lao dong nim 2012, diém ¢ khoan 3 Piéu 14 Nghi dinh sO
05/2015/ND-CP ngay 12/01/2015 ctia Chinh phii quy dinh chi tiét va hudéng dan
thi hanh mot sb ndi dung ctua B0 luat Lao dong; khoan 5 Piéu 1 Nghi dinh )
148/2018/ND-CP ngay 24/10/2018 ciia Chinh phu stra doi, bo sung mot sO diéu
cua Nghi dinh s6 05/2015/ND- CP ngay 12/01/2015 cua Chinh phu quy dinh chi
tiét va hudng dan thi hanh mot s6 ndi dung cua Bo luat Lao dong dé giai quyét
vu 4n 1a chua chinh x4c nén cip phuc tham can diéu chinh lai.

[7] An so thAm chép nhan mot ph?m yéu cau khoi kién cua chi K, ghi nhéan
Hop tac xa C chi tién tro cép thdi viée cho chi K tai thoi diém thang 02/2009 )
tién 2.955.900 do6ng va tinh thém tién 14i theo 13i suat 6%/nam, 13i nhap von 10
nam sd tién 13i 2.337.667 ddng, tong cong 1a 5.293.567 dong 1a bao dam quyén
loi cho chi K. Do d6 khéng c6 cin cir dé chdp nhan yéu cau khang céo cua chi K
yéu cau Hop tac xa C trg cap thoi viée cho chi K bang 03 thang luong cta 06
thang lién ké trudc khi nghi viéc véi mic luong binh quan tai thoi diém niam
2016, 2017 12 5.975.700 déng/thang x 3 thang = 17.927.000 dong.

[8] Xét v kién phat biéu va dé nghi cta dai dién Vién kiém sat tai phién toa
14 ¢6 co so nén duge chap nhén.

[9] Cac phan khac cua ban 4n so tham khong c6 khang céo, khang nghi c6
hiéu luc phap luat ké tir ngay hét thoi han khang céo khang nghi.

[10] Véqz’m phi: Chi K duoc mién an phi lao dong so thdm va an phi lao
dong phuc tham theo quy dinh cta phap luat.

Vi cac lé trén,
Can ctr khoan 1 Piéu 308 Bo luat T tung dan su;

Can ct Diéu 42 Bo luit Lao dong nim 1994 (stra d6i bd sung nam 2002,
2006, 2007);



Cin ct Piéu 15 Nghi dinh s6 114/2002/ND-CP ngay 31/12/2002 cua Chinh
phu quy dinh chi tiét va huéng dan thi hanh mét sé diéu cua B luit Lao dong
vé tién luong;

Cin cr Diéu 14 Nghi dinh s6 44/2003/ND-CP ngay 09/5/2003 cua Chinh
phu quy dinh chi tiét va huéng dan thi hanh mét sb diéu cta Bo luat lao dong vé
hop ddng lao dong;

Can cir Nghi quyét s6 326/UBTVQHI14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hdi quy dinh vé muac thu, mién, giam, thu, ndp, quan 1y va st
dung &n phi va I¢ phi Toa an.

QUYET PINH:

Khong chap nhan yéu cau khang céo cua chi Huynh Thi K, gitt nguyén Béan
an lao dong so tham s6 03/2019/LD-ST ngay 05 thang 9 nam 2019 cua Toa an
nhan dan thanh ph6 M, tinh Tién Giang.

1/ Dinh chi giai quyét yéu cau cua chi Huynh Thi K vé viéc yéu cau Hop
tac xa C tra tién 13i do cham thuc hién tra tro cip thoi viéc.

2/ Chap nhan mot phan yéu cau khéi kién ciia chi Huynh Thi K.

Ghi nhén Hop tac xa C chi trg cap thoi viéc cho chi Huynh Thi K s tién
5.293.567 dong. Thuc hién khi an c6 hi€u luc phap luat.

Ké tir ngay chi Huynh Thi K c¢6 don yéu cau thi hanh an, néu Hop tac xi C
cham thi hanh thi con phai chiu thém khoan 1ai theo quy dinh tai khoan 2 Dicu
468 B0 luat Dan sy, tuong g v1 so tién va thot gian chua thi hanh an.

o3/ Vé an phi: Hop tac xd C phai chiu 300.000 dong an phi lao dong so
tham.

Ban an phac tham co hiéu luc phap luat ké tir ngay tuyén an.

Trwong hop bdn dn duroc thi hanh theo quy dinh tai Piéu 2 Lugt Thi hanh
an dan si thi nguoi duoc thi hanh an dan siw, nguoi phai thi hanh an dén s co
quyén thoa thugn thi hanh dn, quyén yéu cau thi hanh dn, ti nguyén thi hanh dn
hogc bi cuang ché thi hanh dn theo quy dinh tgi cdc Piéu 6, 7 va 9 Ludt Thi
hanh an dan su; Thoi hiéu thi hanh dan dwroc thuc hién theo quy dinh tai Piéu 30
Lugt Thi hanh an dan su.

Nei nhan: , TM. HOI PONG XET XU PHUC THAM
- Toa dn nhan dén cap cao tai TP.HCM; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Tién Giang; :

- TAND thanh phé M;

- CCTHADS thanh phd M;

- Cac duong su;

- Luu hd so vu an.

Huynh Hiéu



