TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap - Tw do - Hanh phuc

Ban 4n sb: 12/2021/LD-PT
Nogay: 27/4/2021
V/v tranh chép xt Iy ky luat lao
dong theo hinh thure sa thai

NHAN DANH
NUGOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG
- Thanh phan Hpi dong xét xir phiic thim gom cé:
Thém phdn - Chii toa phién toa: Ong Nguyén Dic Cudng.
Cdc Tham phan: Ong Nguyén Minh Tén;
Ong Nguyén Céng Luc.
- Thw ky phién toa: Ba Nguyén Thi Hang - Thu ky Toa 4n nhan dan tinh Binh
Duong.
- Dgi dién Vign Kiém sdt nhdn dan tinh Binh Dwong tham gia phién toa: Ong
Tran Van B¢ - Kiém sat vién.
Ngay 27 thang 4 nam 2021, tai try s6 Toa an nhan dén tinh Binh Duong mo
phién toa xét xu phuc thdm cong khai vu én lao dong thu 1y s6 08/2021/TLPT-LD
ngay 13 thang 01 nam 2021 veé viéc “tranh chap xu ly ky ludt lao dong theo hinh thirc

* )

sa thai”.

Do Ban 4n lao dong so tham s6 10/2020/LD-ST ngay 21 thang 10 nim 2020 cua
TOa an nhan dan thi xa B, tinh Binh Duong bi khang cao.

Theo Quyét dinh dwa vu én ra xét xur phic tham s6 17/2021/QD-PT ngay
24/3/2021 va Quyet dinh hodn phién toa phtic tham so 11/2021/QD-PT ngay
06/4/2021 gitra:

1. Nguyén don: Ba Lé Thi Hoang H, sinh nam 1979; dia chi: T6 X, khu phé Y,
phuong M, thi xa B, tinh Binh Duong.

Nguoi dai di¢n hop phdp cia nguyén don: Ba Ngd Thanh Th, sinh nam 1995;
dia chi thuong tri: Ap T, Xd D, huyén C, tinh Tay Niph; dia chi‘lién lac: S6 N, khu pho
X, phuong M, thi xa B, tinh Binh Duong (theo Giay uy quyén ngay 11/9/2020); co
mat.

2. Bi don: Cong ty TNHH Xudng gidy C; dia chi: Lo T, duong R, Khu Céng
nghiép M, phuong M, thi xa B, tinh Binh Duong. Nguoi dai dién theo phap luat: Ong
Yao Ji F, chire vu: Giam doc.

Nguwoi dai dién hop phap cua bi don: Ba Nguyén Thi Lan P, sinh nam 199‘3,
chirc vu: Trudng phong nhan sy - Cong ty TNHH Xudng giay C (theo Giay uy quyén
ngay 03/9/2020); c6 mat.

Ngueoi bdo vé quyén va loi ich hop phdp cia bi don: Ong Lé Xuan T, sinh ndm
1977, 1a Luat su cua Van phong Luat su M, thqéc ‘Boz‘m Luat su Thanh phoé H6 Chi
Minh; dia chi: SO0 Y duong N, quan G, Thanh pho Ho Chi Minh; ¢6 mat.



3. Nguoi khdng cdo: Cong ty TNHH Xuong gidy C 1a bi don trong vu an.
NOQI DUNG VU AN:

* Trong don khoi kién ngay 24/10/2019, don khoi kién b6 sung ngay 23/6/2020
VA QU trinh gidi quyét vu dn, nguyén don ba Lé Thi Hoang H VA nguwoi dai dién hop
phdp cua ba H la ba Ngbé Thanh Th trinh bay: Ngay 14/11/2005, ba Lé Thi Hoang H
(goi tat 1a ba H) duoc Cong ty TNHH Xudng gidy C (goi tat 1a Cong ty) nhan vao lam
viéc v6i chirc danh 13 nhan vién ké toan; tir ngay 14/11/2005 dén ngay 30/5/2010, ba
H v&i Cong ty nhiéu 1an ky két hop ddng lao dong xac dinh thdi han.

Ngay 1/6/2010, ba H dugc Cong ty C ky Hop ddng lao dong khong xac dinh
thoi han sé CY166, ba H tiép tuc 1am nhan vién ké toan, phu trach mang ké toan gia
thanh; mic luong chinh thirc bat dau 4p dung tir ngay 01/9/2010 1a 2.036.000 dong.
Ngay 01/01/2018, ba H véi Cong ty ky Phu luc hop ddng sé 55682 dé thay doi mirc
lvong va cac khoan phu cép hang thang cho ba H. Theo d9, téng thu nhap cua ba H
hang thang 1a 9.252.000 dong, trong d6: Lwong 1a 4.259. 000 ddng, phu cap vi tri 1a
1.105.000 dong, phu cip thim nién 1a 1.000.000 dong, tién thuong thanh tich 1a
2.888.000 dong. Tur khi lam viéc tai Cong ty cho dén khi bi sa thai, ba H luén hoan
thanh nhiém vy, chap hanh tét cac quy dinh va Noi quy Cong ty va chua ting bi xtr 1y
vi pham. Tuy nhién, ngay 21/12/2018 ba H nhan duoc Quyét dinh xir 1y ky luat lao
dong bang hinh thirc sa thai sé 55682/QDKT voi ndi dung sa thai ba H. Ba H cho
rang: Viéc Cong ty sa thai ba H 1a khong ding quy dinh cua phap luat, khong thuc
hién dung quy trinh sa thai va khong dua ra duoc 1y do sa thai ba, lam anh huong dén
quyén va loi ich hop phap cua ba H. Do vay, ba H khai kién Cong ty yéu cau Toa an
giai quyét cac van dé sau:

- B6i thudng tién luong trong nhitng ngay ba H khéng duoc 1am viée tir ngay
22/12/2018 dén khi xét xtr so tham (ngay 21/10/2020), cong thém 02 thang tién luong
theo hop dong, cu thé 01 nam 11 thang 29 ngay x 9.252.000 dong/thang = 221.739.600
dong.

- Boi thuong 02 thang tién luong do don phuong chidm dut hop dong lao dong
trai phap luat 1a: 02 thang x 9.252.000 déng/thang = 18.504.000 dong.

- 02 thang tién luong thang thr 13 cia nam 2018 va 2019 la: 02 thang x
9.252.000 dong/thang = 18.504.000 dong.

- B6i thuong do vi pham quy dinh vé thdi gian bao trudc 45 ngdy, cu thé
9.252.000 dong/thang x 01 thang 15 ngay = 13.878.000 dong.

- Tién nghi phép hang nam: 15 ngay x 308.400 dong/ngay = 4.626.000 dong.

- Tro cip thoi viéc mdi nim ' thang luwong: 10 nim x 4.626.000 dong =
46.260.000 dong.

- Budc Cong ty phai dong bao hiém xa hoi, bao hiém that nghiép, bao hiém y té
cho ba H tir ngay 01/01/2019 dén ngay 30/12/2019 véi mirc lvong dong bao hiém xa
hoi 14 4.259.000 dong + 4.993.000 dong phu cap = 9.252.000 dong.

- Tién lwong do Céng ty ty ¥ trir trong luong thang 11 nam 2018 cia ba H 1a
1.500.000 dong.

- Tién thuong bd phan ké toan vu ti nam 2018 ma ba H co trong danh sach
dugc nhan trudc ngay 20/12/2018, nhung vi Cong ty ban hanh quyét dinh sa thai nén
Cong ty da cat khoan tién thudng nay 13 15.000.000 dong.



- Tién thuong cubi nim 2018, ba H co trong danh sach nhan thuéng trudc ngay
20/12/2018, nhung ba H bi sa thai nén bi cat voi sb tién 18.504.000 dong.

- Tién phu c4p nha tro 21 thang x 300.000 dong/thang 14 6.300.000 ddng.

- Tién phu cdp chuyén mén ké toan 21 thang x 500.000 ddng/thang la
10.500.000 dong.

Tong cong: Ba H yéu ciu Cong ty phai bdi thuong cho ba H sb tién
375.315.600 dong.

* Nguweoi dai dién ciia bi don Cong ty Trach nhiém hitu han Xudng gidy C (goi
tdt la Céng ty) la ba Nguyén Thi Lan Ph trinh bay: Bi don thdng nhit véi 161 trinh bay
ctia ba H vé thoi gian ba H bat dau 1am viéc tai Cong ty tir nim 2005; trong thoi gian
tir ndm 2005 dén ngay 30/5/2010, ba H v6i Cong ty nhiéu 1an ky hop ddng xac dinh
thoi han; den ngay 1/6/2010, ba H véi Cong ty ky hop ddng lao dong khong xac dinh
thoi han s6 CY166, mirc lwong 2.036.000 dong bat dau ap dung tir ngay 01/9/2010.
Ngay 01/01/2018, Cong ty voi ba H ky phu luc hop dong s6 55682 dé thay d6i muc
lwong va phu cap cho ba H, cu thé: Luong co ban 14 4. 259.000 dong, phu cap vi tri 1a
1.105.000 dong, phu cap tham nién 1.000.000 dong, tién thudng thanh tich 2.888.000
dong/thang; tong cong 1a 9.252.000 dong.

Ngay 21/12/2018, Céng ty co6 Quyét dinh xir ly ky luat lao dong sd
556282/QDKL vé viéc sa thai ddi véi ba Lé Thi Hoang H, vi ly do:

- Ba H 1am mét 07 chtng tir (gdm hoa don gbc), trong d6: 06 bd chimg tir gidy
phé trong nam 2015, s tién udc tinh khoang 2.500.000.000 dong; nam 2016 mat 01
chtng tir than sb tién wdc tinh khoang 88.940.000 dong, gy ra nguy co 16n khi thué
thanh tra dot sau.

- Ba H khong c6 tinh than trach nhiém trong cong viéc, khong phu hop véi
cuong vi ciia nhan vién ké toan, nhu: Trong luc thanh toan chi phi qua ting tat nién
2018, don thanh toan nay von c6 hoa don nhung ba H lai 1am thanh toan khong c6 hoa
don chung tir, viéc nay din dén khong dugc khau trir thué gay ton that 20% va trong
thang 10, ba H 1am thanh toan sb chimg tir 100027540 da thanh toan du cho nha cung
g s tién 45.900.000 dong gay ton that dén kinh té ctia Cong ty.

Khi xtr 1y ky luét sa thai ba H, Céng ty dé thyc hién dung trinh ty, thu tuc theo
quy dinh cua phap luat nén Cong ty khong dong ¥ bdi thudng cac khoan tién theo yéu
cau cua ba H.

* Tai Ban 4n lao dong so tham sé 10/2020/LD-ST ngay 21/10/2020 ciia Toa 4n
nhan dén thi x4 B, tinh Binh Duong di cin ctr diém a khoan 1 Piéu 32, Piéu 147, 266
ctia B luat T4 tung dan su; cac Piéu 30, 42, khoan 2 Piéu 48, diém a khoan 1 Piéu
123, Piéu 126 cua Bo luat Lao dong; diém a khoan 1 Piéu 18, Diéu 92 cta Luat Bao
hiém xa hoi nam 2006; khoan 2 Piéu 21, Diéu 86 cua Luat Bao hiém xa hoi nim 2014
va khoan 2 Diéu 26 Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Quéc hoi khoa 14 quy dinh vé muc thu, mién, giam, thu, nop, quan ly
va st dung an phi, 1€ phi Toa an. Tuyén x1r:

1. Chap nhan mot phan yéu cau khoi kién ctua nguyén don ba Lé Thi Hoang H
d6i v6i bi don Cong ty TNHH Xuong gidy C vé viée “Tranh chdp vé xir Iy ky ludt lao
dong theo hinh thirc sa thai”.

Budc Cong ty TNHH Xuong gidy C phai bdi thuong cho ba Lé Thi Hoang H sb
tién 255.621.600 dong, cu thé:



- Tién lwong va phu cap trong nhiing ngay ba H khong dugc lam viée tur ngay
22/12/2018 dén khi xét xtr so' thdm (ngay 21/10/2020) cong thém 02 thang tién luong
theo hgp dong la 221.739.600 dong.

- 02 thang tién luong do Cong ty TNHH Xuong gidy C don phuong cham dut
hop dong lao dong trai phap luat la 18.504.000 dong.
- Boi thuong do vi pham quy dinh v& thoi gian béo trude 45 ngay 12 13.878.000
dong.

- Tiép Cong ty TNHH Xuong gidy C trir trong luong thang 11 nam 2018 la
1.500.000 dong.

Ké tir ngdy ngudi duoc thi hanh 4n c6 don yéu cau thi hanh an cho dén khi thi
hanh an xong, nguoi phai thi hanh an con phai chiu khoan tién 13i cua sd tién chua thi
hanh 4n theo muc 14i suat quy dinh tai khoan 2 Diéu 468 cia Bo luat Dén sy, tuong
ung va&i thot gian chua thi hanh an.

2. Bugc Cf)ng?ty TNHH Xuong gidy C c6 trach nhiém dong bao hiém x4 hoi,
bao hiém y té, bado hiém ’thét nghié¢p cho ba L& Thi Hoang H tai Bao hiém xa hoi thi wxﬁ
B tir ngay 01/01/2019 dén ngay 30/12/2019 vo6i mirc luong lam can cir dong bao hiém
xa hoi 12 4.259.000 dong + phu cap 2.105.000 dong la 6.364.000 dong.

Khi ban 4n c6 hi¢u lyc phap luat cho dén khi Cong ty TNHH Xudéng gidy C
dong xong cac khoan ti€n Bao hiém cho ba Lé Thi Hoang H, hang thang Cong ty
TNHH Xuong giay C con phai chiu khoan tién 1ai cua s6 tién con phai thi hanh an
theo murc 1ai suat dau tu binh quan tir quy Bao hiém xa hoi.

3. Khong chap nhan yéu ciu khéi kién ctia ba Lé Thi Hoang H dbi véi Cong ty
TNHH Xuong giay C vé:

- Yéu céq bdi thudng 02 thang tién lwong thang thir 13 ciia nam 2018 va 2019
14 18.504.000 dong;

- Yéu cau bdi thudng tién nghi phép hang nam 15 ngay;

- Tién tro cap thoi viéc mdi nim % thang lwong x 10 nam;

- Tién thudng bo phan ké toan vu ti nim 2018 1 15.000.000 dong;

- Tién thuong cudi nim 2018 sd tién 18.504.000 dong;

- Tién phu c4p nha tro: 21 thang x 300.000 dong/thang 13 6.300.000 dong;

- Tién phy cép chuyén mon ké toan: 21 thang x 500.000 dong/thing la
10.500.000 dong.

Ngoai ra, ban an so tham con tuyén. vé phan an phi lao dong so tham, viéc thi
hanh an khi &n c6 hiéu luc phap luat va quyén khang cao cho cac duong su.

Ngay 04/11/2020, bi don Cong ty TNHH Xuong gidy C c6 don khang cao mot
phan ban an so tham, dé nghi Toa 4 an cap phuc tham xem xét lai viéc Cong ty sa thai ba
H 1a dung quy dinh cua phap luat; tién lwong 1am cin c tinh boi thuong chdm dut hop
dong lao  dong va s tién 1.500.000 dong bi khau trir trong luong thang 11 ndm 2018 Vi
day 1a tién thuong Cong ty danh cho nguoi lao dong co cong hién trong thoi gian lam
viéc (khodn tién nay khong dugc thoa thuan trong hgp dong lao dong).

Tai phién toa phic tham, ngudi dai dién hop phap cua bi don van git nguyén
yéu cau khang céo ctua minh. Nguyén don van giit nguyén yéu cau khéi kién va khong
ddng ¥ voi khang cdo cua bi don. Cac duong su khong cung cap thém tai li€u, chung
ctr mé&i va khong tu théa thuan duoc véi nhau vé viée giai quyét vu an.
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Nguoi bao vé quyén va loi ich hop phap cua bi don cho rang: Toa &n cip so
thim x4c dinh muc lwong 1am cin ctr bdi thuong 9.252.000 dong, bao gom khoan tién
thudng 2.888.000 dong 1 khong ding quy dinh cta Bo luat Lao dong, dé nghi Toa 4n
cép phuc thdm chip nhan khang cdo cua bi don dé xac dinh lai mtc luong lam can c
bdi thuong 13 6.364. 000 dong, nguyén don khong ddng y quay trd lai Cong ty 1am
viéc, nhung Toa an cap so tham budc bi don phai bdi thudong cho nguyén don 02 thang
luong dé cham dut hop dong lao dong 1a khong dung; bén canh do6, Toa an cap so
tham budc bi don phai bdi thudng cho nguyén don tién lwong do vi pham thoi gian bao
trude 1a khong ding quy dinh ciia Bo luat Lao dong vé sa thai; khoan tién 1.500.000
ddng 1a tién thuong ngoai luong nhung Tda an cip so tham budc bi don phai tra cho
nguyén don 14 khong dung. Dé nghi Hoi dong xét xtr chip nhan khang céo cua bi don.

Dai dién Vién Kiém sat nhan dan tinh Binh Duong c6 ¥ kién: Qua trinh thy Iy
giai quyét vu an, Tham phéan, Hoi ddng xét xir, Thu ky va cac duong su da chap hanh
dung cac quy dinh cua B¢ luat Té tung dan sy. V& hudng giai quyét vu an: Tai phién
tda phiic tham, bi don thira nhan viéc bi don sa thai nguyén don 1a trai quy dinh cta
phap luat nén dugc xem 1a tinh tiét, sy kién khong phai ching minh. Vé murc luong
1am can ct boi thuong: Tda an cap so tham xac dinh mic lwong 9.252.000 dong/thang
l1a khong ding quy dinh tai Diéu 90 cta Bo luat Lao dong, muc luong lam cén ctr budc
bi don bdi thudng cho nguyén don 13 6.364.000 ddng/thang. Nguyén don khong dong
y quay tr¢ lai Cong ty lam viéc, nhung Toa an cap so tham budc bi don phai boi
thudng cho nguyén don 02 thang lwong dé cham dut hop dong lao dong la khong dung
quy dinh. Bi don sa thai nguyén don, nhung Toa an cap so tham bugc bi don phai bdi
tién luong do vi pham thoi gian bao trudc 1a khong ding. Toa an cap so thim budc bi
don phai dong bao hiém cho nguyén don, nhung khong budc nguyén don phai dong la
khong dung quy dinh cua Luat Bao hiém. V& khoan tién 1.500.000 dong, bi don cho
rang day la khoan tién thuong khéc ngoai luong, nhung bi don khong chimg minh
duoc 1a khoan tién gi; do d6, Toa 4n cap so tham budc bi don phai tra cho nguyén don
1a c6 can cir. Do viy, dé nghi Hoi dong xét xir chip nhan mot phan khang céo cta bi
don, stra ban 4n so tham theo nhu phan tich néu trén.

Sau khi nghién ctru cac tai liéu, chimg ctr c6 trong hd so vu an da duoc thim tra
tai phién toa, ¥ kién trinh bay cua cac bén duong sy va quan diém cua dai dién Vién
kiém sat nhan dan tinh Binh Duong vé hudng giai quyét vu an;

NHAN DPINH CUA TOA AN:

[1] V& quan hé phap luat tranh chip va thAm quyén giai quyét: Pay 1a vu an
tranh chip lao dong vé viéc “Xir [y ky ludt lao ddng theo hinh thirc sa thai” thudc
tham quyén giai quyét ciia Toa an nhan déan thi x3 B, tinh Binh Duong theo quy dinh
tai diém a khoan 1 Diéu 32, diém ¢ khoan 1 Diéu 35 va diém a khoan 1 Diéu 39 cua
Bo luat TS tung dan su.

[2] V& thu tuc: Nguoi dai dién hop phap ctia nguyén don c6 ho tén va chit 16t 1a
“Ngd Thanh Th”, nhung trong cac bién ban nghi 4n va ban 4an, Toa an cép so tham lai
xac dinh 1a “Ng6 Thi Thanh Th” la khong ding nguoi dai dién hop phap cuia nguyén
don, kho khan cho c6ng tac thi hanh an sau nay. Tuy nhién, viéc vi pham trén ctia Toa
an cap so tham 1a do 138i ciu tha, thiéu kiém tra nén Toa an cap phiic tham chi nhic nho
rat kinh nghiém.



[3] Xét don khang cao cua bi don Cong ty dugc thuc hién trong thoi han quy
dinh tai khoan 1 Piéu 273 ctia B luat T6 tung dan sy va ngudi khang céo da thyc hién
xong nghia vy ndp tién tam ng an phi phic thim nén hop 8.

[4] V& noi dung: Qua trinh giai quyét vu an, hai bén dwong sy déu thong nhat
thira nhan: Ba H bat dau lam viéc tai Cong ty tir ngay 14/11/2005 cho dén ngay
21/12/2018. Qua trinh lam viéc, hai bén c¢6 ky nhiéu hop dong lao dong xac dinh thoi
han; dén ngay 01/6/2010, ba H véi Cong ty ky két hop dong lao dong khong xac dinh
thoi han s6 CY166 v6i cong viéc ctia ba H 12 ké toan, mic lwong 1a 2.036.000
ddng/thang tinh tir ngay 01/9/2010. Ngay 01/01/2018, hai bén ky Phu luc hop déng lao
dong sb 55682, xac dinh: Ké tir ngay 01/01/2018, lwong co ban cua ba H 13 4.259.000
ddng, phu cap vi tri 1a 1.105.000 ddng, phu cap tham nién 1.000.000 dong va tién
thuong thanh tich (dugc tinh theo quy dinh khao hoach thanh tich cua Cong ty) la
2.888.000 dong. Pén ngay 21/12/2018, Cong ty ban hanh Quyét dinh sb 55682/QDKT
xtr 1y ky luat lao dong theo hinh thirc sa thai d6i voi ba H. Cin ctr quy dinh tai khoan 2
Diéu 92 ctia Bo luat T4 tung dan su thi ¢y duoc xem 1a nhimg tinh tiét, sy kién khong
phai chimg minh. Ba H cho rang Cong ty sa thai ba H trai phap luat nén khoi kién yéu
cau Cong ty phai boi thuong cho ba H tong sé tién 375.315.600 dong. Tuy nhién,
Cong ty cho rang: _Cong ty sa thai dung quy dinh cua phap luat nén khong dong ¥ boi
thudng theo yéu cau cua ba H.

[5] Xét thay, sau khi vu an duoc Toa an nhan dan thi xa B xét xir theo Ban an
s6 10/2020/LB-ST ngay 21/10/2020 thi nguyén don ba H khong c6 don khang cdo d6i
v6i phan yéu cau khoi kién khong dugce Toa 4n cdp so tham chap nhan; bi don ciing
khong khang cdo d6i voi phan yéu cau khai kién ciia nguyén don khong duge Toa an
cip so thdm chap nhan. Cin ctr quy dinh tai Diéu 293 cta Bo luat TH tung dan sy thi
nhitng phan khong c6 khang cao, khang nghi va khong co lién quan da phat sinh hiéu
luc phap luat nén Hoi dong xét xir cap phic tham khong xem xét lai.

[6] Xét yéu cau khang céo cua bi don Cong ty vé viéc cho rang: “Céng ty sa
thai ba H la dung quy dinh cua phap ludt; Toa dan cap so tham xdc dinh tién lwong lam
can cur tinh boz thuong cham dirt hop dong lao dong khong ding va khong dong y
thanh todn s6 tién 1.500.000 dong khdu trir trong tién lwong lrong thing 11 ndm
2018, nhan thay:

[6.1] Qua trinh 1am viéc tai Cong ty, ba H c¢6 hanh vi lam mat 07 bd ching tir,
hoa don nén Cong ty bi Cuc thué tinh Binh Dwong “xi phat vi pham hanh chinh vé
héa don” theo Quyét dinh s 8249/QD-CT ngay 23/11/2018 véi sd tién 6.000.000
dong 1a co that (but luc 95-97); viéc ba Hoanh lam mat 07 bo hoa don, chimg tir duoc
Cong ty lap Bién ban vé viéc vi pham ky luat ngay 30/10/2018 (but luc 89-93). Pén
ngay 18/12/2018, Cong ty lap bién ban xir Iy vi pham ky luat lao dong dbi voi ba H 1a
con trong thoi hiéu xir 1y ky luat lao dong theo Diéu 124 cta Bo luat Lao dong. Tuy
nhién, bién ban xtr Iy vi pham ky luat lao dong khong cé chir ky ctia nguoi vi pham la
ba Lé Thi Hoang H, ba H cho rang khong duge moi tham gia cude hop, nhung Cong ty
khong cung cip duge ching ctr chimg minh Cong ty da thong bao hop 1é cho ba H biét
dé tham gia cudc hop; vé thanh phan tham gia cudc hop xir 1y vi pham ky luat lao dong
“dai dién nguoi su dung lao dong la ong Lé Truong S, chirc vu hodc chirc danh: Pai
dién Chii quan nhdn sw theo iy quyén ngay....thang.... nam...”, nhung bién ban lai
khong co chir ky cua ong Lé Truong S va hd so vu an ciing khong c6 van ban nao
ching minh ong S 1a nguoi dugce Téng giam dbc uy quyén de xur ly ky luat lao dong
d6i voi ba H (but luc 21-24) la khong dam bao dung nguyén tac, trinh ty xur 1y ky luat
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lao dong theo quy dinh tai Piéu 123 cta B luat Lao dong; Piéu 30 Nghi dinh )
05/2015/ND-CP ngay 12/01/2015 cua Chinh phu “quy dinh chi tiét va huéng dan thi
hanh mét s6 ndi dung cua B ludt Lao dong” va khoan 12 Diéu 1 Nghi dinh so
148/2018/ND-CP ngay 24/10/2018 ctia Chinh phu “vé viéc sita doi, b6 sung mot sé
diéu cia Nghi dinh 05/2015/NP-CP ngay 12/01/2015 ciia Chinh phi”. Tai phién toa
phuc tham, nguoi dai dién hop phap ciua Cong ty thira nhan viée sa thai ba H 12 khdng
ding trinh ty, thu tuc nén theo quy dinh tai khoan 2 Piéu 92 cla B0 luat T6 tung dan
su thi day duoc xem 14 nhitng tinh tiét, sy kién khong phai chtirng minh. Do d6, Toa an
cip so thdm xéac dinh Cong ty xtt Iy vi pham ky luat lao dong theo hinh thiic sa thai d6i
v6i ba H 1a trai quy dinh cta phap luat 1a c6 cén cu.

[6.2] Vé tién luong lam can ctr boi thuong, nhan thdy: Theo Phu luc hop déng
lao dong so 55682 ngay 01/01/2018 thi tién lvong hang thang cua ba H, bao gom:
Luong co ban 4.259.000 ddng, phu cdp vi tri 1.105.000 dong, phu cdp thim nién
1.000.000 dong; tong cong 1a 6.364.000 dong, diy 1a mic lwong Cong ty dong bao
hiém cho ba H, phu hop v6i quy dinh tai Piéu 90 ctia Bo luat Lao dong. Riéng khoan
tién thuong thanh tich 2.888.000 dong 1a khoan tién Cong ty danh cho ngudi lao dong
c6 cong hién trong thoi gian lam vi€c, duoc tinh theo quy dinh khao hoach thanh tich
cua Cong ty, néu dat thi nguoi lao dong mdi duge huong theo quy dinh tai Diéu 103
cua B§ luat Lao dong; Bleu 21 Nghi dinh s 05/2015/ND-CP ngay 12/01/2015 cua
Chinh phu “quy dinh chi tiét va hwéng dan thi hanh mot 6 noi dung cua B¢ ludt Lao
déng”. Toa an cap so tham cong khoan tién nay vao luong dé budc Cong ty boi
thudng cho ba H theo mirc lwong 9.252.000 ddng/thang 1a khong phu hop, 1am anh
huéng dén quyén va loi ich hop phap ctua Cong ty nén viéc Cong ty khang céo 1a co
can ctr. Ngoai ra, theo quy dinh tai khoan 3 Diéu 33 Nghi dinh s6 05/2015/NP-CP
ngay 12/01/2015 cta Chinh pht “quy dinh chi tiét va hwéng dan thi hanh mét s6 ndi
dung ciia Bé ludt Lao déng” thi “Truong hop ky ludt lao déng bang hinh thirc sa thdi
trai phap ludt thi nguoi suw dung lao dong co nghia vu thuc hién cac quy dinh tqi
cac khodn 1, 2, 3 va 4 Piéu 42 ciia B ludt Lao dong”; Toa an cap so tham xac dinh
Cong ty sa thai ba H trai phap luat, nhung budc Cong ty boi thudong cho ba H 45 ngay
lwong do vi pham thoi gian bao trude la khong dung quy dinh. Mat khac, theo don
khoi kién ba H khong yéu cau Cong ty phai nhén ba H quay tr¢ lai lam viée va khéng
dong ¥ quay tr¢ lai Cong ty lam viéc, Toa an cap so tham budc Cong ty tra luong va
phu cap luong trong nhiing ngay ba H khong duoc lam viéc, cong thém 02 thang tién
luong theo hop dong, d6ng thoi, budc Cong ty phai bdi thudng “02 thdng tién lwong
do don phirong cham dirt hop dong lao déng trdi phdp ludt” 1a khong dung quy dinh
tai Piéu 42 ctia BO luat Lao dong nén khang céo ciia Cong ty vé phan nay 1a c6 cin ct.

[6.3] Pdi voi s6 tién 1.500.000 dong Cong ty khau trir lvong thang 11 nim
2018 cua ba H, Cong ty cho rang day 1a khoan tién thuong khic ngoai lwong, nhung
Cong ty khong ching minh duoc sb tién 1.500.000 dong 1a khoan tién thudng khac
ngoai lwong nén Tda an cap so tham budc Cong ty phai c6 trach nhi¢m thanh toan cho
ba H 1a ¢ cin cr nén khang cdo ctia Cong ty vé phan nay 1a khong c6 co s chip
nhan.

[7] V& trach nhiém dong bao hiém xa hoi, Toa an cip so thim tuyén budc Cong
ty c6 trach nhiém truy dong tién bao hiém cho ba H, nhung khong tuyén budc ba H
clng c6 trach nhiém truy doéng bao hiém xa hoi ddi v6i nghia vu ciia nguoi lao dong la
khong dung quy dinh cta Luat Bao hiém x4 hoi nén khong thé thyuc hién dugc. Do do,
mic du cac duong su khong khang cdo vé phan nay, nhung dé dam bao thi hanh &n
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Toa an cap phuc tham cn sira lai phan nay cho phu hop.

[8] Tir nhitng phan tich trén, c6 cin ct chap nhan mot phan yéu cau khang co
cua Cong ty, stta mot phén ban 4n so thim theo nhan dinh néu trén va an phi lao dong
S0 tham cho phu hop. Pé nghi cta dai dién Vién kiém sat nhan dan tinh Binh Duong
vé hudng giai quyet vu an la ¢o6 can cu, phu hop véi quy dinh ctua phap luat nén Hoi
ddng xét xtr chap nhan.

[9] V& 4an phi lao dong phuc thim: Do khang cdo cua Cong ty duoc Hoi dong
xét xtr chdp nhan mot phan nén Cong ty khéng phai chiu.

Vi cac 1€ trén,

QUYET DPINH:

Cin cir khoan 2 Diéu 148, khoan 2 Diéu 308, Diéu 309 ciia Bo luat T tung dan
su; khoan 2 Pidu 29 Nghi quyét sé 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy
ban Thuong vu Qudc hoi khéa 14 quy dinh vé& mirc thu, mién, giam, thu, ndp, quan 1y
va su dung an phi, 1€ phi Toa an.

1. Chap nhan mot phan yéu cau khang cdo cia bi don Cong ty TNHH Xudng
gidy C. Sira mot phan Ban an lao dong so tham s6 10/2020/LD-ST ngay 21/10/2020
cua Toa &4n nhan dan thi xa B, tinh Binh Duong nhu sau:

Can ctr khoan 8 Diéu 36, cac Diéu 42, 123, 124, 125, 126 cua B¢ luat Lao
dong; khoan 2 Piéu 21, Piéu 86 ctia Luat Bao hiém x4 hoi nim 2014 va khoan 2 Diéu
26 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu
Quéc hoi khoa 14 quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va str dung an
phi, 1€ phi Toa an.

1. 1. Chép nhan mot phan yéu cau khoi kién cta nguyén don ba Lé Thi Hoang
H d6i v6i bi don Cong ty TNHH Xuong gidy C vé viée “Tranh chdp xir Iy ky ludt lao
dong theo hinh thirc sa thai”.

Bugc Cong ty TNHH Xuong gidy C phai bdi thuong cho ba Lé Thi ‘Hoang H
tién lwong va phu cép trong nhiing ngay ba H khong dugc lam viéc, ké tir ngay
22/12/2018 dén ngay xét xu so tham (ngay 21/10/2020) la 22 thang + 02 thang tién
lwong theo hop dong lao dong 1a 24 thang x 6.364.000 ddng/thang = 152.736.000
déng;

Budc Cong ty TNHH Xuong gidy C phai tra cho ba Lé Thi Hoang H 1.500.000
dong tién luong thang 11 nam 2018.

Téng cong 1a 154.236.000 dong.

Ké tir ngdy ngudi duoc thi hanh 4n ¢6 don yéu ciu thi hanh an cho dén khi thi
hanh an xong, néu nguoi phai thi hanh 4n cham thi hanh thi con phai chiu khoan tién
131 cuia s6 tién cham thi hanh an theo murc 14i sut quy dinh tai khoan 2 Diéu 468 cia
B ludt Dén sy, twong Gng véi sb tién va thoi gian cham thi hanh an.

1. 2. Bugc Cong ty TNHH Xuong glay C va ba Lé Thi Hoang H cung cd trach
nhiém dong bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép cho ba Lé Thi
Hoang H theo quy dinh ctia Luat Bao hiém tai Bao hiém x3 hoi thi x3 B; thoi gian
dong tir ngay 01/01/2019 dén ngay 31/12/2019 theo mtc luong 6.364.000 d@)ng/théng
va hoan tra SO bao hiém cho ba Lé Thi Hoang H.

1. 3. Khong chap nhan yéu cau khoi kién cua nguyén don ba Lé Thi Hoang H
d01 v6i bi don Cong ty TNHH Xudng gidy C vé viée yéu cau Cong ty TNHH Xuong
gidy C phai boi thuong va thanh toan cac khoan: 02 thang tién luong thang thir 13
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ciia nam 2018 va 2019 1a 18.504.000 dong; boi thuong 02 thang tién lwong do don
phuong chdm dit hop ddng lao dong trai phap luat 1a 18.504.000 dong; b61 thuong do
vi pham thoi gian bao trudce 45 ngay 14 13.878. 000 dong; boi thudng tién nghi phép
hang nam 15 ngay; tra tién trg cdp thoi viéc mdi nim % thang lwong x 10 nim la
46.260.000 dong; tién thuong bd phan ké toan uwu ti nim 2018 1a 15.000.000 dong;
tién thuong cudi nam 2018 so tién 18.504.000 dong; tién phy cip nha tro 21 thang x
300.000 dong/théng 1a 6.300.000 dong; tién phu cép chuyén mén ké toan 21 thang x
500.000 déng/thang 1a 10.500.000 dong.

1. 4. V& 4n phi lao dong so thdm: Coéng ty TNHH Xuéng gidy C phai chiu
4.627.080 dong.

2. V& 4n phi lao dong phtic thim: Cong ty TNHH Xudng gidy C khong phai
chju. Hoan tra cho Cong ty TNHH Xuéng gidy C sd tién 300.000 déng tam Gmg an phi
phic thidm d3 ndp theo Bién lai thu tam ung an phi, 16 phi Toa 4n sb
AA/2016/0054139 ngay 17/12/2020 cua Chi cuc Thi hanh an dan sy thi xa B, tinh
Binh Duong.

Truong hop ban an dwoc thi hanh theo Piéeu 2 cua Ludt Thi hanh dan dan sw thi
ngueoi dwoc thi hanh dn, nguoi phdi thi hanh dn c6 quyén thod thudn thi hanh dn,
quyén yéu cau thi hanh an, tw nguyén thi hanh dn hodc bi cuéng ché thi hanh dn dwoc
thwe hién theo quy dinh tai cac Piéu 6, 7 va 9 cua Ludt Thi hanh dn dén sw. Thoi hiéu
thi hanh an dén su duoc thue hién theo Piéu 30 cia Ludt Thi hanh an dén su.

3. Ban 4n phuic tham c6 hiéu lyc ké tir ngay tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- TAND thi xa B; (Pi ky)

- Chi cuc THADS thi xa B;
- Cac duqng su;
- Luu: T6 HCTP, Toa LD, HSVA.

Nguyén Pic Cuong



