TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Pjc 14p — Ty do — Hanh phic

Ban an s6: 995/2018/DS-PT
Ngay: 05/11/2018
“V/v Doi nha cho & nho va
tranh chap quyén so hitu nha”.
NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

Véi thanh phan Hoi dong xét xir phiic tham gom co:

Thim phén - Chii toa phién toa: Ong Bui Vin Tri.

Cdc Tham phan: Ba Nguyén Thi Huyén

Ba Nguyén Thi Ngoc Hoa

Thu ky phién toa: Ba Nguyén Thi Ngoc Duyén, Thu ky Toa 4n nhan dan
Thanh pho ho Chi Minh.

Pai dién Vién kiém sdat nhan dan Thanh phé Ho Chi Minh tham gia phién
toa: Ba Tran Doan Bich Tram - Ki€m sat vién.

Trong cac ngay 29 thang 10 va ngay 05 thang 11 nam 2018, tai Tru s¢
Toa an nhan dan Thanh pho H6 Chi Minh xét xtr phiic tham cong khai vu an
dan su thu ly s6 387/2018/TLPT-DS ngay 16 thang 8 nam 2018 vé vi¢c “Tranh
chap doi nha va tranh chap quyén sé hiru nha ¢”;

Do Ban an dan su so tham sé 301/2018/DS-ST ngay 02/7/2018 ctia Toa
an nhan dan quan D, bi khang cdo;

Theo Quyét dinh dua vu 4n ra xét xir 6 4168/QDPT-DS ngay 14/9/2018
va Quyét dinh hoan phién toa sb , gitra:

Nguyén don: Ba Pao Thi H, sinh nam 1959

Noi cu tra: 32/11 va 32/9 (s0 cii 6/60A) t6 13, khu phd S, phuong HBP,
quan b, Thanh pho H6 Chi Minh (c6 mat)

Nguoi bao vé quyén va loi ich hop phap: Ong Nguyén Vin K — Poan luat
su Thanh pho H6 Chi Minh (c6 mat)

Bi don: Ba Pao Thi D, sinh nam 1958

Noi cu tri: 414/12/16 QI 3, t6 15, khu pho S, phuong HBP, quén D,
Thanh pho H6 Chi Minh (c6 mat)

Nguoi bao vé quyén va loi ich hop phap: Ong Tran Quang Nh — Poan
luat su tinh Khanh Hoa ( ¢c6 mat )

Nguoi co quyén loi, nghia vu lién quan:



1. Ong Luc Biru Ch, sinh nim 1956

2 Ba Luc Thi Thuy A, sinh nam 1983

Cung iy quyén cho ba Pao Thi H (c6 mat)

3. Ong Pham Bio C, sinh nam 1978 (ving mit)
4. Tré Pham Nhat H, sinh ndm 2008

Cung cu tra: 32/11 va 32/9 (s0 ¢ii 6/60A) t0 13, khu phd S, phuong HBP,
quan b, quan b, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap cho Pham Nhat H c6 6ng Pham Bao C va ba
Luc Thi Thay A

5. Ong Luc Trong A, sinh nim 1978

Noi cu trii: 102/23 BL, phuong PT, quin P, Thanh phd H6 Chi Minh.
Nguoi dai dién hop phép: Ba Bao Thi H (c6 mat).

6. Ong Nguyén Vin C, sinh nim 1962 (viang mat)

Noi cu tri: 490/53 Lé Van S, Phuong MB, Quén B, Thanh phé H Chi
Minh.

7. Ong Huynh Viin M, sinh nim 1940 (xin vang mat)
8. Ba Nguyén Thi M, sinh nim 1944 ( ving mit)

Cung cu tri: 6/51 quéc 16 3, khu phé S, phuong HBP, quan D, Thanh phd
Ho6 Chi Minh.

9. Ba Pao Thi C, sinh nim 1954 (ving mit)

, Noi cu tra: 402/9/6 quéc 16 3, khu phé S, phuong HBP, quan B, Thanh
pho HO6 Chi Minh.

10. Ba Pao Thi L, sinh nim 1947 (viang mat)
11. Ong Huynh Viin Th (ving mit)

Cung Cu tri: 107/54 Ngo Tat T, Phuong H, quan Th, Thanh phd Hd Chi
Minh.

12. Ba Vwong Thi Kiéu O, sinh nim 1960 (ving mit)
13. Ong Lé Vin B, sinh naim 1957 (ving mit)

Cung cu tri: 31 H6 Hao H, phuong CG, Quan M, Thanh phd HO Chi
Minh.

14. Ong Lé Vin T, sinh nam 1942 (vang mit)

Noi cu tra: S6 cii 7/33 4p BP 3, xa HBP, huyén D nay 13 42/3 duodng sb
M, khu pho N, phuong HBP, quan D, Thanh pho H6 Chi Minh.

Nguoi lam chung:



1. Ba Lé Thi Nh, sinh ndm 1980 (xin ving mat)

Dia chi: 47 (s0 cii 6/430) duong H, khu phé S, phuong HBP, quén b,
Thanh pho H6 Chi Minh.

2. Ba Tén Nit Minh P (xin ving mit)

Pia chi: 255 qudc 16 3, khu phd N, phuong HBP, quan B, Thanh phd Ho
Chi Minh.

3. Ong Mai Tuén Tr, sinh nim 1958 (ving mit)

_ Dia chi: 313/9 quéc 16 3, khu phd N, phuong HBP, quan B, Thanh pho
Ho Chi Minh.

4. Ong Huynh Vin Th, sinh nim 1969 (ving mit)
Dia chi: 107/54 Ngo Tat T, Phuong H, quan Th, Thanh phé H6 Chi Minh.

NOI DUNG VU AN:

Theo ban an so thim va trinh bay cua cac duong su ndi dung vu an nhu
sau: Ngay 28/12/2000, v chong ba Pao Thi H va éng Luc Biru Ch nhan chuyén
nhuong cua 6ng Huynh Van M 78,44 m” tai thira 662, t& ban d6 s6 14, theo tai
litu do dac nam 1992, hién nay mang sé 414/12/16 quéc 16 3, khu phd S,
phuong HBP, quin D, gia 56.900.000 dong, dd thanh toan du tién cho 6ng M.
Do khong c6 ho khau tai Thanh phd H6 Chi Minh nén vo chong ba Pao Thi H
nhd ba Pao Thi C (1a chi rudt cia ba H) ding tén gium trén gidy chuyén
nhuong dat véi ong M. Sau d6, ba H mua thém cua 6ng M 3,1m” dét lién ké, gia
02 (hai triéu) dong theo gidy tay ngay 07/6/2002. Tong dién tich theo ban d6
hién trang vi tri do Trung tdm Po dac Ban d6 thudc S¢ Tai nguyén va Moi
treong Thanh phd HO Chi Minh 1ap ngay 07/10/2015 13 81,30 m”.

Ngay 19/02/2002, vo chong ba H xay dung nha ¢ trén dién tich dat néu
trén, két cAu nha: tuong gach, san bé tong cot thép, mai ton nén ceramic, 02
tang, dién tich xay dung la 142,8m’. Do xiy dung khong phép nén ngay
08/3/2002 Uy ban nhan dan phuong HBP, quan D ra Quyét dinh xt phat hanh
chinh s6 75/QD-UB phat 200.000 dong. Viéc xay dung c6 ba Nguyén Thi A
chtimg kién. Thoi gian xdy dung tir ngdy 19/02/2002 dén ngay 07/6/2002 thi
xong.

Ngay 17/10/2007, ba Pao Thi C c6 viét gidy cam két dimg tén mua dat
thay cho vg chong ba H ¢6 ching thuc ctia Uy ban nhan dan Phuong C, Quan T.

Do khong c¢6 nguoi coi nén thang 7/2002 ba H nho chi rudt 1a Pao Thi B
dang séng doc than 1én trong coi nha. Thang 8/2008 phat hién ba D c6 dau hiéu
chiém nha, nén ba H yéu cau ba D giao tra nha. Do ba D khong tra nha nén ba H
gui don yéu cau Uy ban nhan dan phuong HBP, quan P hoa giai cac ngay
02/4/2009, ngay 17/4/2009, ngay 08/5/2009.



Ba Pao Thi H khdi kién yéu cau ba Pao Thi D tra nha dat s6 414/12/16
quéc 16 3, khu phé) S, phuong HBP, quan B, theo dién tich va hién trang ban dd
do Trung tim Po dac Ban d6 thudc S¢ Tai nguyén va Moi truong Thanh phd
H6 Chi Minh 1ap ngay 07/10/2015.

- Péi véi yéu cau phan t6 ciia ba Dao Thi B yéu cau doi nha sé 32/11 va
s6 32/9 (sb cii 6/60A), dudng sb 2, khu phd S, phuong HBP, quin P (goi tit 1a
nha s 32/11 va 32/9 duong s6 2), ba H cho rang: Nha dat sé 32/11 va nha sb
32/9 dudng s6 2 do ba B mua khoang 05 lugng vang SJC. Tién x4y dung nha la
cua ba H khoang 10 luong vang SJC.

Khi ba B mua nha dét s6 32/11 va 32/9 dudng s 2 c6 dién tich 16n hon 1a
144m” (theo gidy viét tay ngay 20/4/1993 giita ba P voi ong Lé Van B va ba
Vuong Thi Kiéu O) 1a do hai bén khéng do dac chi u6c luong. Dién tich thuc té
theo ban do hién trang vi tri do Trung tdm Po dac Ban d6 thudc S¢ Tai nguyén
va Méiztru’(‘)rng Thanh phd HO6 Chi Minh 1ap ngay 22/9/2015 véi dién tich 1a
171,4m’.

Ba H cho ring ba c6 cong strc sira chita va gilt gin nha tir ndm 1993 dén
nay nén yéu cau duoc chia 50% gia tri nha dét, cu thé duoc nhan nha dat tai dia
chi 32/9 theo bién ban dinh gia ngay 06/4/2018 1a 2.187.500.000 ddng, gia tri
xay dung 1 47.285.568 dong, tong cong 1a 2.234.785.568 dong.

Bi don ba Dao Thi P khong ddng v tra nha sd 414/12/16 qudc 16 3, khu
phé S, phuong HBP, quan B. Vi nha dat s6 414/12/16 qubc 16 3 do vo chong
ong Luc Buu Ch va ba Pao Thi H mua cua 6ng Huynh Van M. Nam 2002, ba H
va 6ng Luc Btru Ch ban toan bo 16 dat va phan mong cho ba b gia 175.000.000
ddéng. Ba b di thanh toan du tién, viéc giao tién c6 ong Nguyén Vin C ching
kién. Sau d6 ba B xdy dung hoan thién cin nha cap 4 nhu hién nay.

Do 1 chi em rudt, nén khi mua ban khong 1am gidy to chi stra tén ba C
thanh tén ba P (bén mua) trén gidy sang nhuong dat (ban chinh) 1dp ngay
28/12/2000 gitta 6ng M vo1 ba C va ba H. Hién nay ba P dang gitr ban chinh.

~BaDb da ¢ trong nha tir khi mua dén nay, dugc Uy ban nhan dan quan P
cap s0 nha theo Quyét dinh s6 576/QD-UBND ngay 24/01/2006.

Ba D yéu cau cong nhan s hitu can nha 414/12/16 quoc 19,13 khu phé S,
phuong HBP, quéan D.

Ngay 27/12/2010, ba D ndp don phan t6 yéu cau ba Pao Thi H tra nha dat
s6 32/1 Iva 32/9 duong s6 2, khu phd S, phuong HBP, quan D. Nha dit néu trén
c6 ngudn gbc cla ong L& Van T ban cho ong L& Van B va ba Vuong Thi Kiéu
O tir nam 1992. Pén nim 1993 6ng B va ba O ban lai cho ba D nhung nhd ba
Pao Thi L (14 chi rudt) duing tén thay theo gidy viét tay ngay 20/4/1993. Sau khi
mua ba D xay dung xong thang 10/1993, dién tich thuc té theo ban dd hién
trang vi tri do Trung tim Po dac Ban db thudc S¢ Tai nguyén va Moi truong
Thanh phé H Chi Minh 1ap ngay 22/9/2015 véi dién tich 1a 171,4m™.



Viéc ba H tu ¥ sira chita mot sé hang muc khong co sy dong y cua ba
nén ba P khong boi thuong.

Nhitng ngueoi c6 quyén loi, nghia vu lién quan:

- Ong Luc Buu Ch, ong Luc Trong A, ba Luc Thi Thay A do ba H dai
dién cung dong ¥ nhu trinh bay va yéu ciu cua ba H.

- Ong Huynh Vin Th, 6ng Pham Bao Ch, 6ng L¢ Van B va ba Vuong Thi
Kiéu O vang mat trong qua trinh giai quyet vu an.

- Ong Huynh Vin M cho ring:

Niam 2000, 6ng M ¢6 ban cho ba Pao Thi C phan dat ngang 4m, dai 14m
khoang 01 nim sau thi vo chong ba DPao Thi H dimg ra xay dung, sau khi xay
xong ba Pao Thi dén o tir d6 dén nay, nim 2004 duoc cip s6 nha sb
414/12/16 qubc 16 3, khu phd S, phuong HBP, quin B. Ngay 07/6/2002 éng M
chuyén nhuong thém cho ong Ch, ba H 3,1m” dat dé xay dung nha & theo hién
trang hién nay. Khi chuyén nhuong dat hai bén khong do dac thuc té chi udc
luong. Viéc tranh chép giita ba H voi ba B va cac bén lién quan 6ng M khong
c6 yéu cau lién quan dén viéc giai quyét vu an.

- Ba Nguyén Thi M 13 vo ctia ong M: Xac nhan viéc chuyén nhugng dat
gitta 6ng M v&i 6ng Ch va ba H va dong ¥ véi ¥ kién trinh bay ctia 6ng Huynh
Van M.

- Ba Dao Thi C trinh bay nhu sau: Nam 2000, ba C dung tén thay cho ba
bao Thi H (la em rudt) mua dat ciia ong Huynh Vin M, hién nay mang s
414/12/16 quéc 16 3, khu phé S, phuong HBP, quan D. Sau khi ong M ky t&
hop dong sang nhuong dat ngay 28/12/2000 giita ong M véi ba C thi ba C giao
lai cho ba H gidy sang nhuong dat ngay trong ngay 28/12/2000. Ngay
28/5/2001, ba C ky giay uy quyén cho ba H dé lam tha tuc gidy to dat. Ngay
17/ 10/2007 ba C viét gidy xac nhan ding tén mua dat thay cho ba H co xac
nhan ciia Uy ban nhan dan Phuong C, Quan T. Ba C khong c6 yéu cau lién quan
dén viéc giai quyét vu an.

- Ba Daq Thi L xac ,nhefln dtng tén thay cho ba B mua nha s6 32/9 va
32/11 duong s6 2, khu pho S, phuong HBP, quan D. Sau khi mua ba P xay
dung nam 1993.

- Ong L& Van T trinh bay: Pat chuyén nhuong 13 tai san riéng ctia ong T.
Ong T chuyén nhuong dét tai dia chi 6/60A, hién nay la 32/9 va 32/11 duong sd
2 khu phd S, phuong HBP, quan D c6 dién tich 9m x 15m = 135m cho ong Lé
Vin B, khi chuyén nhuong chi udc luong khong do dac thuc té. Ong khong
tranh chap lién quan dén viéc giai quyét vu an.

- Ong Nguyen Van C trinh bay: Truéc day, ba Dao Thi D ¢ gui cho 6ng
mot so tién dé hun hap kinh doanh. Thang 4/2002, thi ba  c6 yéu cau ong dua
lai tién dé ba B mua mot miéng dat caa Pao Thi H. Ong C chimg kién viéc ba



tra tién cho ba H va viéc xdy dung nha s 414/12/16 qudc 16 3, khu phd S,
phuong HBP, quéan D.

Nhirng nguoi [am ching:

- Ba Ton Nit Minh P trinh bay: Ong c6 ban vat liéu xay dung tir nim
1995 dén nam 2001, 2002 cho ba H va ba D. Trong qua trinh mua ban ghi phiéu
nhan hang hang ngay, cudi tuan thi quyét toan tién. Vi thoi gian dd lau nén
khong nhé ai 14 ngudi giao tién.

- Ba L& Thi Nh trinh bay: Khoang nam 2002 ba ¢6 ban vat li¢u xay dung
cho chi em ba b va ba H. Trong héa don mua hang t61 c6 ban cho ba Bao Thi b
cac vat liéu ghi trong hoa don. Do thoi gian qua lau khong nhé s6 tién bao
nhiéu

Ong Mai Tuén Tr trinh bay: Ong lam Trudng ban diéu hanh khu phé S,
phuong HBP, quan B ndm 1993. Tai thoi diém d6 6ng c6 biét ba Pao Thi L
mua cua 6ng Lé Van T mot phan dat tai dia chi 6/60A duong s6 2, khu pho S,
phuong HBP, quan D, con viéc sau nay ban cho ai thi 6ng khong biét. Ong xac
nhan ba Pao Thi P cu tra trén can nha 414/12/16 qudc 16 3, khu phd S, phuong
HBP, quéan D tir thang 7/2002 cho dén nay. Con viéc ai mua nha va xay dung
nha 6ng khong biét.

Tai Ban an dan su so thAm s6 301/2018/DS-ST ngay 02/7/2018 ciia Toa
an nhan dan quan b da xu:

1. Chép nhan mot phﬁn yéu cau khéi kién cua ba Pao Thi H vé viéc bude
ba Pao Thi b tra lai cdn nha 414/12/16 qudc 10 3, khu phd S, phuong HBP,
quan b.

- Cong nhan quyén sé hiru nha va quyén s dung dat tai s 414/12/16
quoc 16 3, khu pho S, phuong HBP, quan P 1a ctia 6ng Luc Btru Ch va ba Pao
Thi H.

- Budc ba Bao Thi b phai giao tra lai can nha s6 414/12/16 quéc 10 3, khu
pho S, phuong HBP, quan D cho ba Pao Thi H va 6ng Luc Buu Ch theo ding
nhu ban d6 hién trang vi tri do Trung tdm Po dac Ban d6 thudc S¢ Tai nguyén
va Moi truong Thanh pho H6 Chi Minh 13p ngay 07/10/2015 ngay sau khi an co
hiéu lyc phap luat.

- Ong Luc Biru Ch va ba Pao Thi H c6 quyén lién hé voi co quan nha
nudce cd tham quyén dé lam thu tuc hop thirc hod quyén s¢ hiru nha ¢ va quyén
st dung dat doi1 voi nha dat s6 414/12/16 quoc 16 3, khu phd S, phuong HBP,
quan b.

- Ong Luc Btru Ch va ba Bao Thi H phai thanh toan cho ba Pao Thi P chi
phi xay dung nha 1a 380.562.000 dong ngay sau khi nhan nha dat noi trén.

2. Chép nhan mdt phan yéu cau phan t6 ctia ba Pao Thi P vé viéc yéu cau
ba Pao Thi H tra nha dat s6 32/11 va nha s6 32/9 dudong s6 2, khu pho S,
phuong HBP, quan D,



- Cong nhan quyén so hitu nha va quyén st dung dat tai nha sb 32/11 va
nha s6 32/9 duong so 2, t6 13, khu pho S, phuong HBP, quan D 1a cua ba Pao
Thi .

- Budc ba Pao Thi H, 6ng Luc Btru Ch, ba Luc Thi Thuy A, 6ng Pham
Bao Ch, Pham Nhat H phai giao tra lai cdn nha s6 32/9 va cin nha s6 32/11
duong sd 2, khu phd S, phuong HBP, quan D cho ba Pao Thi P theo dung nhu
ban dd hién trang vi tri do Trung tdm Po dac Ban dd thudc S& Tai nguyén va
Moi truong Thanh phd H6 Chi Minh 14p ngay 22/9/2015 ngay sau khi 4n c6
hi€u lyc phap luat.

- Babao Thi b co quyen lién h¢ vo1 co quan nha nudce co thAm quyén de
lam thu tuc hop thirc hoa quyén s6 hiru nha ¢ va quyén st dung dat & tai sd
32/11 va s6 32/9 dudng sb 2, t6 13, khu phd S, phuong HBP, quén D.

- Ba bao Thi D phai thanh toan cho ba Pao Thi H chi phi xay dung la
75.210.319 dong ngay sau khi nhan nha dat néu trén.

- Khong chap nhan yéu ciu ctia ba Pao Thi H vé viéc yéu cau dugc nhan
nha dat s6 32/9 duong s6 2, khu phd S, phuong HBP, quéan D.

Ban an so tham con quyét dinh nghla vu tra 13i do cham thi hanh an tra
tién, an phi, chi phi t6 tung khac va quyén khang céo cua cac duong su.

Ngay 10/7/2018, ba Pao Thi H gtri don khang cdo khong dong y tra tién
stra chita nha s6 414/12/16 qudc 16 3, khu phd S, phuong HBP, quan D cho ba
Pao Thi P; Yéu cau ba P phai thanh toan cho ba H va ong Ch chi phi san lap
nén nha sé 32/11 va 32/9 dudng sd 2, khu phd S, phuong HBP, quan D 1a
200.000.000 dong.

Ngay 10/7/2018, ba Pao Thi P gui don khang céo yéu cau duge s¢ hitu
nha dét s6 414/12/16 quoc 19 3, khu phd S, phuong HBP, quan D; khong dong y
tra tién stra chita nha sé 32/11 va nha sb 32/9 duong sb 2, khu phd S, phuong
HBP, quan P theo yéu cau ctia ba H.

Tai phién toa, ba Pao Thi H giit nguyén yéu cau khoi kién va khang cdo;
ba Pao Thi P giit nguyén yéu ciu phan t6 va khang céo; Cac duong su khong
thoa thuan duoc v6i nhau vé viée giai quyét vu an.

Pai dién Vién kiém sat nhan dan Thanh ph6é H6 Chi Minh tham gia phién
toa phat biéu:

- Vé t6 tung: Qua trinh giai quyét vu an, Tham phan Chu toa phién toa va
Ho1 dong xét xtr tuan thu dung trinh tu theo quy dinh phap luat t6 tung dan sy.

- Vé noi dung: Ba P khong xuét trinh duoc chimg ctr thé hién ¢ mua nha
dat s6 414/12/16 quéc 16 3, khu phé S, phuong HBP, quin D cua ba Pao Thi H
va ong Luc Biru Ch va khéng chimg minh duoc c6 stra chita hodc chi tién sira
chita d6i v&i can nha néu trén. D& nghi sira an so thdm, ba H khong phai thanh
toan tién xay dung nha s6 414/12/16 quoc 16 3, khu phd S, phuong HBP, quan
b cho ba b.



Pbi v6i tién sira chita nha sd 32/11 va 32/9 duong sb 2, khu phd S,
phuong HBP, quan D. Ba D thtra nhan ba H c6 stra chita mdt sb hang muc trong
nha nhung khong dugc su dong ¥ cta ba B. Do d6, dé chi chap nhan mot phan
khang cao cta ba D. Ba P phai thanh toan cho ba H ' gia tri stra chita nha sb
32/11 va 32/9 dudng s6 2, khu phd S, phuong HBP, quan D.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu, chung clt c6 trong ho so vu an dugc tham
tra va tranh tung tai phién toa, Ho1 dong xét xir nhan dinh:

[1] Pon khéng cdo ctia ba Pao Thi H va ba Dao Thi D gui trong han luat
dinh hop phap theo quy dinh tai Biéu 273, 276 B luat T6 tung dan su.

Vé ndi dung:

[2] Xét khang cédo ctia Pao Thi D yéu cau sé hitu nha sb 414/12/16 qudc
16 3, khu pho S, phuong HBP, quéan D:

Can cu tai lidu, chimg ¢t ¢6 trong hd so vu an va trinh bay cua cic bén
duong su, Hoi dong xét xir xét thay: Ngudn goc dat tai s6 414/12/16 qudc 16 3
do 6ng Luc Biru Ch va ba Pao Thi H mua cua 6ng Huynh Vin M va ba Nguyén
Thi M theo gidy sang nhuong dit ngay 28/12/2000, do ba Pao Thi C 1a em rudt
ba H dung tén thay 6ng Ch va ba H (bén mua). Viéc dung tén thay thé hién qua
viéc ba C co ky gidy thoa thuan b6i hoan hoa mau voi 6ng M. Ngay 28/5/2001,
ba C ky g1ay iy quyén cho ba H dé lam thu tuc gidy to dat. Ngay 17/10/2007, ba
C viét gidy xac nhan dimg tén thay cho ba H va ong Ch co chimg nhan cua Uy
ban nhan dan phudng va thira nhan cta ba C trong qua trinh td tung tai cap so
tham. Ba D ciing thira nhan nha dat s6 414/12/16 qudc 16 3 do vo chf)ng ong
Luc Buu Ch va ba Dao Thi H mua ctua 6ng Huynh Van M theo gidy sang
nhuong dat ngay 28/12/2000 va nhd ba C ding tén trén gidy sang nhuong. Nhu
vay, c6 du can cur xac dinh 6ng Luc Buu Ch va ba Pao Thi H mua dién tich
78,44m> dat cua ong Huynh Vin M theo gidy sang nhuong dit ngay
28/12/2000. Ngay 07/6/2002, 6ng M ban thém cho ba H 3,1m” dat lién ké, gia
02 (hai triéu) dong theo gidy viét tay.

Ngay 19/02/2002, vg chong ba H xay dung nha & két ciu nha: Tudng
gach, san bé tong cot thép, mai ton, nén ceramic, 02 tang. Do xay dung khong
phép nén ngay 08/3/2002 Uy ban nhin dan phudng HBP, quan D ra quyét dinh
xtr phat hanh chinh s 75/QB-UB phat 200.000d0ng. Thoi gian xay dung tir
ngay 19/02/2002 dén ngay 07/6/2002. Do khéng co ngudi trong coi, thang
7/2002 ba H nho Pao Thi D (chi rudt) sbng doc than vao & trong coi nha.

Ba D thira nhan nha dat s6 414/12/16 qudc 16 3 do vo chong ong Luc Btru
Ch va ba Pao Thi H mua cta 6ng Huynh Vin M theo gidy sang nhuong dat
ngay 28/12/2000, do ba Pao Thi C ding tén thay nhu nhan dinh trén nhung ba
P cho rang: Nam 2002, ba H va 6ng Ch d3 ban toan bo 16 dat va phan méng néu
trén cho ba B, gia 175.000.000dong va di thanh toan du tién. Dé chimg minh



cho viéc mua nha dat néu trén va di tra tién ba B yéu ciu moi ong Nguyén Vin
C ngudi lam ching. Y kién cta 6ng C trinh bay nhu sau: Thang 4/2002, ba D ¢6
yéu cau ong C dua tién dé ba B mua dat caa ba H. Ong C ching kién viéc ba P
tra tién cho ba H. Y kién cua 6ng C va ba B khong duoc ba H va ong Ch thira
nhan. Ngoai ¥ kién ciia ong C, ba B khong con chimg ctr nao khac thé hién da
mua nha dat néu trén tir 6ng Ch va ba H va da thanh toan du tién cho bén ban.
Do do, khang cdo cua ba b yéu cau dugc s& hitu nha sé 414/12/16 quéc 10 3,
khu phé S, phuong HBP, quan P khong dugc chip nhan.

[3] P6i voi khang céo cua ba Pao Thi H khong dong y thanh toan tién
stra chira nha s6 414/12/16 quoc 16 3, khu pho S, phuong HBP, quan B cho ba
D:

Nhu da nhan dinh trén, sau khi mua dat cua 6ng Huynh Vin M, ngay
19/02/2002, ba H xay duyng nha & két cau nha: Tuong gach, san bé tong cdt
thép, mai ton nén ceramic, 02 tang. Do xdy dung khong phép nén ngay
08/3/2002 Uy ban nhan dan phuong HBP, quan D ra quyét dinh xtr phat hanh
chinh s6 75/QD-UB phat 200.000 dong Viéc xay dung co ba Nguyén Thi A 1a
me ba H chimg kién va x4c nhan cia t6 thau xdy dung gdm 06 nguoi. Sau khi
xay dung xong, thang 7/2002 ba H nho ba D (chi rudt) vao & dé trong coi nha.

Ba b cho réng: Nam 2002, sau khi mua nha cta ba H va 6ng Ch, ba b
xay dung hoan thién cin nha cip 4 nhu hién nay. Dé ching minh cho viéc xay
dung nha ba P yéu cau hai ngudi 1am ching 1a ba Ton Nit Minh P va ba Lé Thi
Nh la nguoi ban vat liu xay dung. Y kién ctia ba Minh P va ba Nh thira nhan tur
nam 1995 dén nam 2001, 2002 c6 ban vat liéu xay dung cho ba H va ba b theo
cac hoa don viét tay, do thoi gian qua 1au nén khong nhd sd tién va ai tra tién.
Ngoai ¥ kién cia hai ngudi 1am ching néu trén ba D khong xuat trinh dugc
chtng ctr thé hién da chi tién va dimg ra xay dung nha s 414/12/16 quéc 16 3.

Theo Cong vin s6 135/UBND-TNMT ngay 01/3/2010 va Cong vin so
536/UBND-TNMT ngay 16/11/2011 ctia Uy ban nhan dan quan D thé hién:

Nha s6 414/12/16 quoc 16 3 do ba H xay dung nam 2002 khi chua duoc
cap phép. Ngay 08/3/2002, Uy ban nhan dan phudong HBP ra Quyét dinh xur
phat vi pham hanh chinh s6 75/QD-UB. Ngay 24/01/200, Uy ban nhan dan quan
D ra Quyét dinh s6 576/QD-UB cép d6i s nha mang sb 414/12/16 qubc 16 3, td
15, khu phd S, phuong HBP.

Tt cac can ctr néu trén, khong c6 co s& xac dinh ba P 1a nguoi xay dung
nha va chi tién xdy dung nha s 414/12/16 qudc 16 3. Do d6, chip nhan khang
cdo cua ba Pao Thi H, sira ban an so thim. Khong chap nhan yéu ciu cta ba
Pao Thi D vé viéc yéu ciu ba Pao Thi H va ong Luc Btru Ch thanh toan tién
xay dyung nha sd 414/12/16 qubc 16 3.

[4] P6i voi khang céo cua ba Pao Thi B vé viéc khong dong y thanh
toan tién stra chita nha s 32/9 va nha s 32/11 dudng sb 2, khu phd S, phuong
HBP, quéan D cho ba H:



Theo Coéng van sb 135/UBND-TNMT ngay 01/3/2010, Cong vin sd
536/UBND-TNMT ngay 16/11/2011 va Coéng van 1331/UBND-TNMT ngay
10/4/2017 cua Uy ban nhan dan quan D the hién:

Nha dit s6 32/9 va 32/11 duong sb 2, khu phd S, phuong HBP, quan D ¢o
ngudn goc dat do 6ng Lé Vin T su dung. Pén nam 1993 ong Lé Van T chuyén
nhwong mot phan dét cho ba Pao Thi L theo gidy sang nhuong dat ngay 08/9/1993.
Can nha do ba Bao Thi b va ba PBao Thi H tao lap nam 1995. Ba Bao Thi H va 6ng
Luc Biru Ch sir dung cin nha tir nim 1994 dén nay. Ong Luc Btru Ch dang ky ké
khai nam 1999.

Theo bién ban hoa giai tai phuong ngay 11/5/2006, ba D, ba L, ba H déu
thira nhan dat do ba Pao Thi P nhan chuyén nhuong tir 6ng Lé Van B nhung dé
cho ba Bao Thi L ding tén thay ba D.

Ba b thtra nhéan qua trinh & ba H ¢6 stra chita mét ) hang muc nha nhung
khong duoc su dong ¥ ciia ba . Can cr bién ban dinh gia phan xdy dung nha 32/9
1a 47.285.568 dong, gia tri xdy dung nha 32/11 la 27.924.751 dong, tong cong la
75.210.319 d6ng. Do d6, chip nhian mot phan khang cdo ctia ba B ve phan nay, stra
an so tham, ba P phai thanh toan cho ba H ¥ gia tri xay dung nha sb 32/9 va 32/11
duong s6 2 14 37.605.000 (ba bay triéu, sdu trim 1¢ nim nghin) dong.

[5] Pdi voi khang cao cua ba Pao Thi H yéu ciu ba P thanh toan chi phi
sang 14p nén nha sb 32/9 va 32/11 duodng sé 2 1a 200.000.000 doéng. Yéu cau
nay ba H khong c6 yéu ciu & cap so thim, ngoai pham vi xét xtr phiic tham nén
Hoi dong xét xir phuc tham khong xem xét.

Nhitng phan khac cta ban 4n so thAm khong c6 khang cdo Hoi dong xét
xtr khong xem xét.

[6] Do sira mot phan ban 4n so tham vé thanh toan chi phi xay dyng nha
nén stra mot phan an phi so tham, ba D phai chiu an phi trén so tién xay dung
nha s6 414/12/16 qudc 16 3, an phi la 19.028.100 dong va ¥ s0 tién xay dung s6
32/9 va 32/11 duong sb 2 an phi 1a 1.880.000 dong. Ba H khong phai chiu an
phi phac thim. Ba P duoc mién an phi phic thim do c6 don yéu cau thudc dién
ngudi cao tudi.

Vi cac 1€ néu trén,
QUYET PINH
- Cian cr vao Khoan 2 Diéu 148, Khoan 2 Piéu 308 Bo luat T6 tung dan
su nam 2015;
- Céan ctr vao Phap 1énh an phi, 1€ phi Toa 4n nam 2009;

- Cin cir Nghj quyét 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban
Thuong vu Quoc hoi;

Can ctr vao Luét Thi hanh 4n sira d6i, bo sung nam 2014;
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1. Stra Ban 4n dan sy so tham s 301/2018/DS-ST ngay 02/7/2018 cia
Toa an nhan dan quan D.

2. Chap nhan mét phan yéu cau cua khoi kién ctia ba Pao Thi H d6i véi
ba Pao Thi b.

- Cong nhan quyén sé hiru nha va quyén st dung dat tai s6 414/12/16
quéc 16 3, khu phé S, phuong HBP, quan b ctia 6ng Luc Btru Ch va ba bBao Thi
H theo ban d6 hién trang vi tri do Trung tim Po dac Ban d6 thudc So Tai
nguyén va Méi truong Thanh phd Hd Chi Minh 1ap ngay 07/10/2015.

- Ba Pao Thi D phai giao tra nha dat s6 414/12/16 quéc 16 3, khu phd S,
phuong HBP, quan P cho ba Pao Thi H va 6ng Luc Buu Ch theo ban dd hién
trang vi tri do Trung tdm Po dac Ban dd thudc S Tai nguyén va Moi trudng
Thanh phé H6 Chi Minh 1ap ngay 07/10/2015 ngay sau khi an ¢6 hiéu luc phap
luat.

- Ong Luc Buu Ch va ba Bao Thi H ¢ quyén lién h¢ vo1 co quan nha
nuoc co tham quyen dé 1am thu tuc cap gidy chimg nhan quyén so hitu nha ¢ va
quyén st dung dat ¢ d6i voi nha dat s6 414/12/16 qudc 16 3, khu phd S, phudng
HBP, quan D.

- Khong chip nhan yéu ciu ctia ba Pao Thi P vé viéc yéu cau ba Dao Thi
H va 6ng Luc Btru Ch thanh toan tién xay dung nha s6 414/12/16 quoc 16 3, khu
pho S, phuong HBP, quan .

3. Chép nhan mot phﬁn }{éu ciu phan tb cﬁa} ba Pao Thi D vé viéc yéu ciu
ba Dao Thi H tra lai can nha s6 32/11 va 32/9 (s6 cti 1a 6/60A) duong s6 2, khu
phoé S, phuong HBP, quan D,

- Cong nhan quyén sé hiru nha va quyén st dung dat tai s 32/11 va 32/9
(s6 cii 1a 6/60A) duong sb 2, khu phd S, phudng HBP, quan P cta ba Pao Thi B
theo ban dd hién trang vi tri do Trung tdm Po dac Ban dd thudc S& Tai nguyén
va Moi truong thanh phé H6 Chi Minh 1ap ngay 22/9/2015.

- Budc ba Pao Thi H, ong Luc Btru Ch, ba Luc Thi Thuy A, 6ng Pham
Bao Ch, Pham Nhat H phai giao tra nha dat sé 32/9 va 32/11 (s cii 6/60A)
duong sb 2, khu phé S, phuong HBP, quian D cho ba Pao Thi P theo ban do
hién trang vi tri do Trung tdim Po dac Ban dd thudc SO Tai nguyén va Moi
truong Thanh phé H6 Chi Minh 1ap ngay 22/9/2015 ngay sau khi an ¢ hiéu luc
phép luat.

- Ba Pao Thi D ¢6 quyén lién hé véi co quan nha nude ¢ thadm quyén dé
lam thu tuc cap gidy chimg nhan quyén sé hitu nha ¢ va quyén sir dung dat & d6i
v6i nha dat sb 32/11 va 32/9 (s cii 1a 6/60A) dudng sb 2, t6 13, khu phd S,
phuong HBP, quan D.

- Khong chép nhan yéu cau cua ba Pao Thi H veé viéc duoc nhin nha dat
32/9 dudng sb 2, t6 13, khu phd S, phudong HBP, quan D.
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- Ba Pao Thi D phai thanh toan cho ba Pao Thi H chi phi xay dung sb
32/11 va 32/9 duong s6 2, khu ph6 S, phuong HBP, quan D 1a 1a 37.605.000 (ba
bay tri¢u sau tram 1é nam ngan) dong sau khi nhan nha dat noi trén.

4. Vé chi phi gidm dinh, do v€, dinh gia, xem xé&t tham dinh tai chd:

Chi phi xem xét thAm dinh tai chd nha dat 414/12/16 quéc 16 3, khu phd
S, phuong HBP, quan B do ba Pao Thi D chiu, ba b da nop du.

Chi phi xem xét tham dinh tai chd nha dat 32/11 va 32/9 duong s6 2, khu
pho S, phuong HBP, quan P do ba Pao Thi H phai chiu, ba H da ndp du.

Chi phi dinh gi4 nha dét s6 32/11 va 32/9 dudng s6 2, khu pho S, phuong
HBP, quan b 1a 4.000.000 dong ba H phai chiu, ba H da nop du.

Chi phi do v& 7.508.578 ddng (bao gdm héa don s6 0014606 ngiy
31/7/2015 13 4.536.070 dong + hoa don s6 0015231 ngay 05/10/2015 13 2.972.508
d6ng do ba H ndp) va chi phi dinh gia nha va dat 1.000.000 dong (theo phiéu thu
ngdy 12/10/2009 do ba H ndp) tai dia chi 414/12/16 quéc 10 3, khu phd S, phuong
HBP, quan D do ba b phai chiu, ba H da tam tng trudc, ba P phai trd cho ba H 1a
8.508.578 dong (1)

Chi phi giam dinh 10.000.000 dong ba b phai chiu. Do ba H da tam tung
trude, ba b phai tra lai cho ba H 10.000.000 dong. (2)

Chi phi do v& nha dat s6 32/11 va 32/9 duong s6 2, khu pho S, phuong
HBP, quan D 1a 6.394.542 déng ba H phai chiu. Ba b da tam ung trudc, ba H
phai tra cho ba D 13 6.394.542 dong. (3)

Ba D phai tra cho ba H (1) + (2) = 8.508.578 ddng + 10.000.000 dong =
18.508.578 ddng; Ba H phai tra cho ba B (3) 1a 6.394.542 d6ng; sau khi dbi trix
ba D phai tra cho ba H 1a 18.508.578 ddng - 6.394.542 ddng = 12.114.036 ddng
chi phi to tung d4 néu trén.

Ké tir ngdy ba Pao Thi H ¢6 don xin thi hanh an néu ba Pao Thi b chua
thi hanh xong sd tién trén, thi hang thang ba P con phai tra tién 13i theo muc 1ai
suét quy dinh tai Diéu 357, Piéu 468 Bo luat Dan sy nam 2015 tuong Ung voi
sO tién va thoi gian chua thi hanh an.

5. An phi:

- Ba Pao Thi P phai chiu 4n phi dan su so tham 19.028.100 ddng +
1.880.000 dong + 200.000 ddng, tong cong: 21.108. 100 déng. Ba B di ndp
23.500.000 dong (2.500.000 dong theo Bién lai tam ung &n phi s6 005551
quyén s6 0112 ngay 12/3/2010 tai Chi cuc thi hanh an dan sy quin D va
21.000.000 dong theo Bién lai tam ung 4n phi, 1¢ phi toa an s6 AC/2010/08127
ngay 14/9/2011 tai Cuc thi hanh an dan sy Thanh phé HO Chi Minh), hoan tra
cho ba P s tién chénh léch 13 2.391.900 dong.

- Ba b dugc mién 4n phi phtc tham.
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- Ba Pao Thi H phai chiu an phi dan sy so tham 75.750.000 dong +
1.880.000 dong, tong cong: 77.630.000 dong nhung dugc giam 50% do co don
yéu cau thudc hoan canh khé khan, con phai chiu 38.815.000 dong; Ba H da
ndép 1a 19.750.000 ddng (5.250.000 ddng theo Bién lai tam Gng an phi sb
004493 quyén s6 0090 ngay 19/5/2009 tai Chi cuc thi hanh an dan sy quan b
va 14.500.000 dong theo Bién lai tam tng an phi, 16 phi Toa an sb
AC/2010/08138 ngay 21/9/2011 tai Cuc thi hanh an dan sy quan b), ba H con
phai ndp 19.065.000 dong.

Ba H khong phai chiu an phi phiic tham hoan tra cho ba H 300.000 dong
tién tam Gng 4n phi phic thdm tam ndp theo Bién lai tam Gng an phi sb
0022211 ngay 17/7/2018 tai Chi cuc Thi hanh &n dan sy quan b.

Ban an phuc tham c6 hiéu luc phéap lut ké tir ngay tuyén an.

Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh
an dan sy thi nguoi dugc thi hanh an dan sy, ngudi phai thi hanh an dan sy co
quyén théa thuan thi hanh an, quyén yéu cau thi hanh an, tw nguyén thi hanh an
hoac bi cudng ché thi hanh 4n theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9 Luét
thi hanh an dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Diéu
30 Luat thi hanh an dan su.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- Tda 4n nhan dan Cap cao tai Tp. HCM; THAM PHAN — CHU TQA PHIEN TOA
- Vién kiém sat nhan dan Tp. HCM;

- Toa an nhan dan quéan b;

- Chi cyc Thi hanh an dan sy quan b;

- Céc duong sy (dé thi hanh);

- Luu hd so vu an.

Bui Van Tri
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