TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM

TP.BUON MA THUOQT Poc 1ap- Tu do- Hanh phic
TINH PAK LAK
Ban 4an sb: 202/2017/HSST
Ngay 26/9/2017
NHAN DANH

NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TP.BUON MA THUQT, TINH PAK LAK

- Thanh phéin Hpi dong xét xir so tham gom co:

Tham phén - Chii toa phién toa: Ba Nguyén Thi Thanh

Cdc Hoi tham nhén dan:

, Z’I./ Ong Bui Trong Tam — Chu tich Hoi luat gia, TP. Buén Ma Thuot, tinh

bak Lak.

2/ Ong Ho Tung Man — Cén b¢ huu tri, phuong Thanh Cong, TP. Buén Ma
Thudt, tinh Pak Lak.

- Thu ky phién toa: Ba Nguyén Thi Thu - Thu ky Toa an nhan déan Tp.
Buon Ma Thugt, tinh Bak Lak

_- Dgi dign Vign kiém sdt nhan dan TP. Buén Ma Thugt tham gia phién
toa: Ong Ha Van Cuong - Kiém sat vién.

Ngéy 26/9/2017 tai tru so Toa an nhén dan thanh phd B md phién toa dé xét
xu so tham vu an hinh sy thu ly so: 188/2017/HSST, ngay 25 thang 8 nam 2017
do1 vai bi cao:

Ho va tén: Nguyén Viét Pirc; Tén goi khac: Buc que;

Sinh nam: 1985; Tai: tinh Bak Lak;

Noi diang ky HKTT: 51 Y, phuong T, thanh phd B, tinh Pak Lak;

Chd 6 hién nay: Khong noi & nhét dinh;

Qudc tich: Viét Nam; Dan toc: Kinh; Ton gido: Khéng; Nghé nghiép:
Khoéng; Trinh d van hod: 10/12. Con ba: Pham Thi Ngoc N (di chét); Con 6ng:
Nguyén Viét T, sinh nam 1965; Hién tra tai: 54 Pinh N, phuong T, thanh phé B,
tinh Pak Lak. Gia dinh bi cao ¢6 03 anh, em rudt. Bi cdo 1a con thtr nhét trong gia
dinh.

Bi cdo ¢6 vg la Lé Thi Hoai P, sinh nam 1985 (da ly hon). Bi cao ¢ 02 con,
con 16n nhét sinh nam 2009, con nhé nhét sinh ndm 2011.



Tién su: Khong;

Tién an: C6 02 tién 4n; Ngay 18/9/2012, bi Toa 4n nhan dan thanh phd B xir
phat 03 nam tu v€ td1i Mua ban trdi phép chat ma tuy, tai ban an so:
283/2012/HSST. Thang 03/2015, chap hanh xong hinh phat tu tré vé dia phuong
sinh song. Bi cdo chua duoc xo4 an tich.

Ngay 25/12/2015, bi Toa an nhan dan huyén C, tinh Pak Nong xir phat 09
thang tu vé td1 Trom cap tai san, tai ban an s6: 55/2015/HSST. Ngay 13/7/2016,
chap hanh xong hinh phat tu tr¢ vé dia phuong sinh song. Bi cdo chua dugc xo04 an
tich.

Bi c4o bi bat tam giam tir ngay 09/5/2017 cho dén nay. (Bi céo co mit tai
phién toa).

*| Ngwoi bi hai:

Ong Nguyén Viét T - Sinh nam: 1965 (C6 mit)

Ba Pham Thi L - Sinh nam: 1959 (C0 mat)

Péu tra tai: 54 Pinh N, phuong T, TP.B, tinh Pak Lak

*/ Ngwoi c¢é quyén loi, nghia vu lién quan:

1/ Chi Nguyén Thi Ngoc H1 — Sinh nim 1987 (Vang mit)

2/ Chi Nguyén Thi Ngoc H2 — Sinh nam 1989 (Vang mat)

Péu tra tai: S6 80/3 Nguyén T, phudng 3, Quan 5, thanh phd H

3/ Anh Tran H — Sinh ndm 1983 (Ving mit)

4/ Chi Mai Thi B — Sinh nam 1980 (Ving mit)

Péu tra tai: Hém 189 Y, t6 dan phd 6, phuong T, TP. B, tinh Pak Lak.

NOI DUNG VU AN:

Theo ban cao trang cua Vign kiém sat nhan dan thanh phé B, thi ndi dung vu
an dwoc tom tat nhu sau:

Nguyén Viét D 1a d6i twong nghién chat ma tuy, khong c6 nghé nghiép on
dinh nén nay sinh y dinh trom cép tai san ban ldy tién mua ma tay dé st dung.
Khoang dau thang 03/2017, B biét cha rudt 1a 6ng Nguyén Viét T di vang khong
c6 nha, tai dia chi s6 25/1 Ly Tu T, phudng T, thanh phd B, nén P nay sinh y dinh
trdm cdp tai san trong nha (Cin nha do 6ng T va ba Pham Thi L, me ké ciia P dung
tén chu s& hitu, 6ng T khong giao nha cho b quan ly). Sau do, P 1én lut dot nhap
vao nha, phat hién théy nhiéu tai san co6 thé ban dugc nén goi dién thoai cho anh
Tran H (tén goi khac 1a C), thoa thuan mua ban céc tai san gom: 03 canh cira bang
g0 kich thuée (2,18 x 0,8 x 0,03)m, (2,08 x 0,8 x 0,03)m, (2 x 0,8 x 0,03)m; 01 bod



cau thang bang gd gém: 01 tru dé ba cu thang hinh tron dai 1,2m, dudng kinh dé
21cm, chan dé try kich thudc (35 x 6)cm; 01 tru dé ba cau thang hinh tron dai
97c¢m, dudng kinh dé 13cm, chan dé try kich thuée (24 x 6)cm; 03 thanh tay vin
cau thang dai (1,58m x 9cm x7,5cm), (3,2m x 9cm x 7,5cm), (3,43m x 9cm X
7,5cm); 03 thanh gd c6 kich thudc (3,26m x 6cm x3cm), (1,56m x 6¢cm X 3cm),
(3,28m x 6¢cm x 3cm) va 30 cdy song tién cau thang kich thude (66 x 6 x 2)cm.
Luc nay, P n6i doi véi anh H 1a cin nha va cac tai san 1a cia B quan 1y, st dung
nén anh H thoa thuin mua céc tai san v6i gia 11.000.000d0ng, thi B dong y. Sau
02 ngay, anh H thué 01 xe 6 t6 (khong nhd rd bién sd xe) va 04 nguoi 1am thué
(khong rd nhan than, lai lich), tai dudng P, thanh phd B, cung di dén cin nha tai dia
chi sb 25/1 Ly Tu T, thanh phé B, dé thdo d& cac tai san da thoa thudn mua véi D
va chd vé cit giir tai nha anh H, & hém 189 Y, phudng T, thanh phé B. Qua trinh
thao d& cac tai san ban cho H thi D con cho 04 nguoi lam thué (khong rd nhan
than, lai lich) 04 chiéc quat treo twong hiéu Haley. Ngoai ra, D 1dy thém 04 chiéc
quat treo tuong hiéu Haley va 01 binh chita chay loai 13 kg, mang d6i cho mot
nguoi nam thanh nién (khong ro nhan than, lai lich) trén duong Amalhao, phuong
T, thanh phd B, dé lay ma tuy st dung. Ngay 26/3/2017, anh Tran H da ty nguyén
giao ndp céc tai san gom: 03 canh ctra bang gd va 01 b cau thang bang gd, cho Co
quan Canh sat diéu tra Cong an thanh ph6 B, dé xir 1y theo quy dinh ctia phap luat.

Tai ban két luan dinh gia tai san s6: 102/KLDG ngay 03/4/2017 cia Hoi
ddng dinh gia tai san trong T tung hinh su thanh phd B, két luan:

Cac tai san thu hdi dwoc:

- 01 canh ctra bang gd, kich thude (2,18 x 0,8 x 0,03)m, gin 6 khoa, khong
c6 khung ngoai, tri gia: 1.500.000 dong;

- 01 canh cira bang gd, kich thude (2,08 x 0,8 x 0,03)m, gan 6 khod, khong
c6 khung ngoai, tri gia: 800.000 dong;

- 01 canh cira bang gd, kich thudc (2 x 0,8 x 0,03)m, khong c6 khung ngoai,
tri gia: 800.000 dong;

- 01 bo cau thang bang gb gdm: 01 tru dé ba cau thang hinh tron dai 1,2m,
duong kinh dé 21cm, chan dé try kich thudce (35 x 6)cm; 01 tru dé ba cau thang
hinh tron dai 97cm, duong kinh dé 13cm, chan dé tru kich thude (24 x 6)cm; 03
thanh tay vin cau thang dai (1,58m x 9cm x7,5cm), (3,2m x 9cm x 7,5¢cm), (3,43m
X 9cm x 7,5cm); 03 thanh gd c6 kich thude (3,26m x 6¢cm x3cm), (1,56m x 6¢cm X

3cm), (3,28m x 6¢m x 3cm) va 30 cdy song tién cau thang kich thudc (66 x 6 x
2)cm, tri gia: 4.500.000 dong;

Cac tai san khong thu hdi dwoc:



- 08 chiéc quat treo tudng nhan hiéu Haley, tri gia: 400.000 dong;
- 01 binh chira chay loai 13kg, tri gia: 250.000 dong.
Tong tri gia tai san bi cdo trém cép la: 8.250.000 dong.

Qua trinh diéu tra x4c dinh cac tai san gdm: 03 canh ctra bang gd, 01 bd cau
thang bang g, gdm: 01 canh ctra bang gd, kich thudc (2,18 x 0,8 x 0,03)m, gin 6
khod, khong c6 khung ngoai; 01 canh cira bang gd, kich thudc (2,08 x 0,8 x
0,03)m, gén b khoa, khong c6 khung ngoai; 01 canh ctra bf?mg g0, kich thudc (2 x
0,8 x 0,03)m, khong c6 khung ngoai; 01 bd cau thang bang g gém: 01 tru dé ba
cau thang hinh tron dai 1,2m, dudng kinh dé 21cm, chan dé tru kich thude (35 x
6)cm; 01 try dé ba cau thang hinh tron dai 97cm, duong kinh dé 13cm, chan dé tru
kich thuéc (24 x 6)cm; 03 thanh tay vin cau thang dai (1,58m x 9cm x7,5cm),
(3,2m x 9cm x 7,5cm), (3,43m x 9cm x 7,5¢cm); 03 thanh gd c6 kich thude (3,26m
x 6cm x3cm), (1,56m x 6¢cm x 3cm), (3,28m x 6¢m x 3cm) va 30 cdy song tién cAu
thang kich thudc (66 x 6 x 2)cm, 14 cac tai san thudc sé hitu ctia ong Nguyén Viét T.
Ngay 28/6/2017, Co quan Canh sat diéu tra Cong an thanh phd B, da ra quyét dinh xur
Iy vat chimg, tra cho ong T nhan quan 1y, sir dung. D61 véi 08 chiée quat treo tudng
hiéu Haley va 01 binh chita chay loai 13kg, ong T, ba L khong yéu cau bdi thudng,

Trong qua trinh diéu tra, Nguyén Viét D di tu nguyén boi thuong cho anh Tran
H sé tién 11.000.0000 dong (1 tién anh H mua 03 canh ctra bang gd va 01 bd cau thang
bang gd). Ngoai ra anh H khong yéu cau boi thuong gi thém.

Tai ban céo trang s0: 205/KSDT-HS ngay 24/8/2017 cua Vién kiém sat nhan
dan thanh pho B truy t6 bi cdo Nguyén Viét D v€ t0i “Trom céap tai san” theo diém
¢ khoan 2 Biéu 138 cua B0 luat hinh su.

Két quéa xét hoi tai phién toa bi cao Nguyén Viét B khai nhan hanh vi pham
t01 cuia minh nhu ndi dung quyet dinh truy t6 va thira nhan Vién kiém sat nhan dan

TP. B truy t6 bi cao Nguyén Viét b vé t6i “Trom cap tai san” theo diém ¢ khoan 2
Piéu 138 BLHS la dung ngudi, dung tdi, diing phap luat.

Tai phién toa, dai dién Vién kiém sat nhan dan TP. B van gitt nguyén quyét
dinh truy t6 d6i voi bi cao Nguyén Viét D theo céo trang s6: 205/KSPT - HS ngay
24/8/2017 va dé nghi HDXX: Tuyén bd bi cao Nguyén Viét B pham toi “Trom cap

tai san”

‘ Ap dung diém c khoan 2 Piéu 138 BLHS; Piém g, p khoan 1, khoan 2
bicu 46 BLHS.

Dé nghi xtr phat: Bi cdo Nguyén Viét D tir 24 thang dén 30 thang tu.
*| Cdc bi¢n phdp tw phdp: Ap dung Diéu 41, 42 B6 luit hinh sy; Diéu 76
Bo luit to tung hinh su; Piéu 589 B luat dan su.



- Chap nhan viéc Co quan Céanh sét diéu tra Cong an thanh phd B, da tra cac
tai san gdm: 03 canh cira bang gd, 01 bo cau thang bang gd cho 6ng Nguyén Viét
T, 1a cht s& hitu nhan quan 1y, stir dung.

- Chap nhan viéc 6ng Nguyén Viét T khong yéu ciu bi cao Nguyén Viét D
phai bdi thudng cac tai san khong thu hdi duge gdbm: 08 chiée quat treo tudng hiéu
Haley, 01 binh chira chay loai 13kg.

- Chap nhan viéc bi cdo Nguyén Viét D d3 tu nguyén bdi thudng cho anh
Tran H s tién: 11.000.000 déng, nhan quan 1y sir dung.

Bi céo khong c6 y kién gi tranh ludn ma chi xin Hoi dong xét xtir xem xét
gidm nhe hinh phat.

Can cir vao Cac tai liéu, ching cir da dwoc tham tra tai phién t0a, can cir
vao két qua tranh ludn tai phién toa, trén co so xem xét day du, toan dién chung
cit, y kién cua Kiém sat vién, cua bi cdo va nhitng nguoi tham gia to tung khdc.

NHAN PINH CUA HOI PONG XET XU

Can ctr vao két qua tranh luan va 161 khai nhan cua bi céo tai phién toa la phu
hop v&i 161 khai ctia bi céo tai co quan diéu tra, phu hop voi cac tai liéu, chiing ctr
co trong ho so vu an.

Nhu vay dé du co so phap 1y két luan hanh vi cua bi céo Nguyen Viét b da
pham t61 “Trom cap tai san” tdi pham va hinh phat dugc quy dinh tai diém ¢ khoan
2 Picu 138 BLHS.

Piéu 138 B luit hinh su quy dinh:

“]. Nguoi ndo trém cdp tai san cia nguoi khdc cé gid tri tir hai triéu dong
dén dw6i nam muwoi triéu dong hodc dudi hai triéu dong nhung gdy hdu qua
nghiém trong hodc da bi xw phat hanh chinh vé hanh vi chiém doat hodc da bi két
an vé téi chiém doat tai san, chua dwoc xéa dn tich ma con vi pham, thi bi phat cai
tao khong giam giit dén ba nam hodc phat tii tir sdu thang dén ba ném.

2. Pham t6i thuéc mot trong cac truwong hop sau ddy, thi bi phat tu tir hai
nam den bay nam:

¢/ Tdi pham nguy hiém”’.

Xét tinh chat hanh vi cta bi co 1a nguy hiém. Hanh vi pham t01 cta bi cao
da truc tiép xam pham dén tai san cua nguoi khac, déng thoi hanh vi pham t0i1 cta
bi cdo con gdy anh hudng x4u dén trat tu tri an x3 hoi. Mic du bi céo nhan thuc
duoc rang tai san ctia c6ng dan 12 bat kha xAm pham, moi hanh vi xAm pham trai
phap luat déu bi phap luat trimg tri. Bi cdo dd c6 02 tién an (ngdy 18/9/2012, bi
Toa &n nhan dan thanh phd B xur phat 03 nam tu vé tdi “Mua bén trai phép chat
ma tly” tai ban an sd 283/2012/HSST. Pén thang 3/2015 chip hanh xong hinh



phat tii vé& dia phuong sinh séng. Bi cdo chua dugc xoa 4n tich. Ngay 25/12/2015,
bi Toa an nhan dan huyén C, tinh Pik Nong xur phat 09 thang tu vé t61 “Trom cap
tai san”, tai ban an s6 55/2015/HSST. Pén ngay 13/7/2016 chap hanh xong hinh
phat tu) va chua duogc x6a an tich, bi cao khong léy d6 lam bai hoc dé rén luyén
ban than ma tiép tuc pham toi, diéu nay thé hién bi céo 1a nguoi xem thuong phap
luat va xuat phat tur y thirc coi thuong phap luét voi ban chat ludi bleng lao dong
nhung mudn c6 tién tiéu xai, nén khoang dau thang 3/2017, tai dia chi s6 25/1 Ly
Tu T, phudng T, thanh phd B, Nguyén Viét B di 1én lat trom cip cac tai san cia
ong Nguyén Viét T, gdbm: 03 canh ctra bang gb, 01 bd cu thang bang gd, 08 quat
dién treo tuong hiéu Haley va 01 binh chita chdy loai 13 kg, thi bj phat hién bat
giit. Tong gid tri tai san ma bi céo trom cap la: 8.250.000 dong (Tam tridu hai traim
nam muoi ngan dong). Do vay bi cdo phai chiu trach nhiém hinh sy do minh gay
ra.

Tuy nhién sau khi pham t0i bi cio da thanh khan khai bao, dn nan héi cai vé
hanh vi pham t0i cia minh, pham t6i gy thiét hai khong 16m, tai san trom cap da
tich thu tra cho ngudi bi hai. Vi vay can 4p dung tinh tiét giam nhe trach nhiém

hinh sy theo quy dinh tai diém g, p khoan 1, khoan 2 Piéu 46 BLHS, Hoi dong xét
xUr s€ giam nhe mot phan hinh phat cho bi céo 1a phu hop.

Vi tinh chét va hanh vi pham toi ctia bi cdo nhu da nhan dinh trén, Hoi dong
xét XU xét thdy can ap dung mic hinh phat tuong xung voi hanh vi pham t6i cua bi
c4o, dé budc bi cdo phai cach ly ra khoi doi séng xa hoi mot thoi gian thi moi co
tac dung gido duc riéng d6i v4i bi cdo va ran de phong ngira t6i pham chung trong
xa hoi.

*| Cdc bi¢n phdp tw phdp: Ap dung Piéu 41, 42 B6 luit hinh sy; Diéu 76
Bo luat t6 tung hinh su; Didu 589 Bo luat dan su.

- Chap nhan viéc Co quan Canh sat diéu tra Cong an thanh phé B, di tra cac
tai san gdm: 03 canh cira bang gd, 01 bo cau thang bang gd cho 6ng Nguyén Viét
T, 1a cht s¢ hitu nhan quan 1y, stir dung.

- Chép nhan viéc 6ng Nguyén Viét T khong yéu cau bi cao Nguyén Viét D
phai boi thuong cac tai san khong thu hdi duge gom: 08 chiée quat treo tudng hiéu
Haley, 01 binh chira chay loai 13kg.

- Chép nhan viéc bi cdo Nguyén Viét D da ty nguyén bdi thudng cho anh
Tran H s tién: 11.000.000 déng, nhan quan 1y sir dung.

V& an phi: Bi co phai chiu an phi hinh su so tham theo quy dinh phap luat.

Vi cac lé trén,

QUYET PINH:
1. Tuyén bo: Bi cao Nguyén Viét P (D qué) pham toi “ Trom cap tai san”

- Ap dung diém c khoan 2 Piéu 138 BLHS; Piém g, p khoan 1, khoan 2
diéu 46 BLHS.



Xir phat: Bi cdo Nguyén Viét B (D qué) 02 (hai) ndm tl. Thoi han chap hanh
hinh phat tu tinh tir ngay bat tam giam ngay 09/5/2017.
*| Cdc bi¢n phdp tw phdp: Ap dung Piéu 41, 42 Bo luat hinh sy; Diéu 76
Bo luat to tung hinh su; Diéu 589 B luat dan su.

- Chap nhan viéc Co quan Canh sét diéu tra Cong an thanh phd B, da tra cac
tai san gdm: 03 canh cira bang gd, 01 bo cau thang bang gd cho 6ng Nguyén Viét
T, 1a chu s hitu nhan quan 1y, st dung.

- Chép nhan viéc 6ng Nguyén Viét T khong yéu cau bi cao Nguyén Viét D
phai bdi thudng cac tai san khong thu hdi duge gom: 08 chiée quat treo tudng hiéu
Haley, 01 binh chira chay loai 13kg.

- Chép nhan viéc bi cdo Nguyén Viét D da ty nguyén bdi thudng cho anh
Tran H s6 tién: 11.000.000 dong, nhan quan 1y sir dung.

2. Vé an phi: Ap dung Piéu 99 BLTTHS, Piéu 23 Nghi quyét sé
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thudng vu Qudc hoi quy
dinh vé an phi, 1€ phi Toa an.

Budc bi cio Nguyén Viét B phai chiu 200.000 déng an phi HSST.

Bi cao, nguoi bi hai dugc khang cao ban an trong thot han 15 ngay ké tir ngay
tuyén an, ngudi c6 quyén loi, nghia vu lién quan vang mat dugc quyén khang cao
ban an trong thoi han 15 ngay ké tir ngdy nhan duoc ban an hodc ké tir ngay ban an
dugc niém yét.

* Noi nhén: TM. HQOI PONG XET XU SO THAM
- TAND tinh Bdk Lak; Tham phén - Chu toa phién toa

- VKSND tinh Pak Lak;

- VKSND thanh phé B;

- Céng an thanh phé B; DPi ky

- Thi hanh an phat tit (@é thi hanh);

- Chi cuc THADS thanh phd B;

- S6 Tw phdp tinh Pak Lik;

- Bi cdo, cdc dwong su; Nguyén Thi Thanh
- Luwew ho so, van phong.
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