TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH DPoc 1ap - Tw do - Hanh phuc

Ban an s6: 811/2019/HS-PT
Ngay 05 - 12 - 2019

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phin Héi dong xét xir phiic tham gom cg:

Thim phdn - Chii toa phién toa: Ba Tran Thi Hoa Hiép

Cdc Tham phan: Ong T6 Chanh Trung
Ong Lé Hoang Tan

- Thuw ky phién toa: Ba Tiéu Phuong Quyén, Thu ky Toa &4n nhan dan cap
cao tai Thanh phé H6 Chi Minh.

- Pgi di¢n Vién Kiém sdt nhin din cédp cao tai Thanh phé Ho Chi Minh
tham gia phién tda: Ong Nguyén Khanh Toan - Kiém sat vién.

Ngay 05 thang 12 nim 2019, tai tru s& Toa a4n nhan dan cap cao tai Thanh
phé HO Chi Minh xét xtr phtc thim vu 4n hinh su thu 1y s6 268/2019/TLPT-HS
ngay 21 thang 5 nam 2019 d6i véi bi cdo Nguyén Thé A do cd khang nghi cta
Vién truong Vién kiém sat nhan dan Thanh phé HO Chi Minh va c6 khang céo
ctia bi cdo ddi v&i Ban an hinh su so thim sé 113/2019/HS-ST ngay 10/4/2019
ctia Toa 4n nhan dan Thanh phé H Chi Minh.

- Bi cdo bi khang nghi va c6 khang cao:

Nguyén Thé A, sinh nim 1985 tai Quang Ninh; noi dang ky thudng tra: To
8, Khu 7, phuong C1, thanh phé C2, tinh Quang Ninh; chd &: Phong s6 12, Lau
01, nha s6 83 Binh Gi3, Phuong 13, quan C3, Thanh phé Ho Chi Minh; nghé
nghiép: Gidm déc Cong ty TNHH Thuong mai C; trinh do hoc van: 12/12; con
ctia 6ng Nguyén Thé T (chét) va con cua ba Nguyén Thi Q; hoan canh gia dinh:
bi c4o chua c6 vo, con; tién an: khong; tién su: khong;

Nhan than: Ngay 10/6/2009, bi cdo bi Toa an nhan dan tinh Quang Ninh xu
phat 09 thang tu vé t6i “Gay rdi trat tu cong cong” theo khoan 1 Diéu 245 Bo
luat Hinh sy nam 1999, duogc sira ddi, bd sung nam 2009 (theo Ban an s6
75/2009/HSST ngay 10/6/2009), dén ngay 25/9/2009 bi cao chap hanh xong
hinh phat tu.



Bi c4o bi bit tam giit, tam giam tir ngdy 09/01/2017 (c6 mit).

- Nguoi bao chita cho bi cdo: @ng Pham Hiru Q1, luat su thudc Poan luat
su Thanh phd H6 Chi Minh (c6 mat).

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Ong Vit Minh NLQI, sinh nim 1984; noi dang ky ho khau thudng tra:
95/2/16 Binh Loi, Phuong 13, quan G1, Thanh phé H6 Chi Minh (ving mit).

2. CoOng ty NLQ2; dia chi: 722 Dién Bién Phu, Phuong 22, quan Gl1,
Thanh phé Ho Chi Minh.

Pai dién theo phap luat: Ong Ngé Minh T1, chic vu: Tong Giam doc (vang
mat).

Pai dién theo Gy quyén:

2.1 Ba Nguyén Thi Thanh H, chtic vu: Phong Ké hoach kinh doanh (theo
Gidy ty quyén s6 791/UQ-TCT ngay 26/3/2019) (ving mat).

2.2 Ong Lé Vian H1, nhin vién phap ché (c6 mit).

3. Ong Nguyén Viét NLQ3, sinh nim 1970; noi dang ky ho khau thuong
tra: Phong 1A9, khu tap thé Yén Nguu, thi trAn Vian Dién, huyén Thanh Tri,
Thanh phd Ha Nbi (ving mit).

4. Cong ty TNHH Thuong mai C; dia chi: sb 12A-04 Lo B, cao 6¢c
PNTECHCONS, 48 Hoa Str, Phuong 7, quian P1, Thanh phé H6 Chi Minh.

Pai dién theo phap luat: bi cdo Nguyén Thé A (vang mit).

- Nguwoi lam chirng:

1. Ba Poan Ling NLC1, sinh ndm 1975; noi ding ky ho khau thuong tra:
12A-04 Lo B, cao 6c PNTECHCONS, 48 Hoa S, Phuong 7, quan P1, Thanh
ph6 H6 Chi Minh (ving mat).

2. Ong Nguyén Hoang NLC2, sinh nim 1985; noi diang ky ho khau thuong
tra: ép P1, x& P2, huyén P3, tinh Tién Giang; chd 6t S6 2 Thich Quang bric,
Phuong 5, quan P1, Thanh phd HO Chi Minh (c6 mat).

3. Ong Luong Minh NLC3, sinh nim 1982; noi ding ky ho khiu thuong
trd: xa P4, huyén P5, tinh Quang Ngii; chd ¢: 105BC Binh Quéi, Phudng 27,
quan G1, Thanh phé H6 Chi Minh (viang mat).

4. Ong Tran Duy NLC4, sinh nam 1971; noi dang ky ho khau thuong tru:
s6 92 Pao Duy Tir, Phuong 2, quan C3, Thanh phd HO Chi Minh (vang mit).

5. Ong Nguyén Minh NLCS5, noi lam viéc: Chi cyc Thu y ving VI, dia chi:
521/1 Hoang Vin Thy, Phudng 4, quan C3, Thanh phé H5 Chi Minh (c6 mit).
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NOI DUNG VU AN:

Theo cac tai li¢u c6 trong hd so vu an va dién bién tai phién toa thi noi
dung vy an dugc tom tat nhu sau:

cong ty TNHH TM C (sau day viét tit 1a Cong ty C) do Nguyén Thé A lam
Giam déc — Pai dién phap luat, Cong ty C c6 chirc ning kinh doanh cac mat
hang thuc pham, trong d6 co thit trau. Ngay 03/5/2016 cong ty C c6 mua thit
trau dong lanh khong xuong cua cong ty Allanasons - An Do véi khdi lugng 1a:
167.968 kg (gém c6 thin nodi trau 6.912kg, thit dui trau 2.800kg, dui go trdu
600kg, dui 14 co trdu 8.160kg, thit méng trau 23.960kg, thit gin dau gbi trau
47.844kg, thit Briket PE trau 1.600kg, thit Brisket NE trau 1.200kg, thit bép ca
l16¢ trau 42.440kg, thit vai trau 5.824kg, thit bép hoa trau 200kg, thit nam trau
22.428kg va 4.000 kg thit trau dang vun). L6 hang nay duoc nhap khau vao Viét
Nam va kém theo bo hd so gom cé Invoice (hdéa don thuong mai sd
ASL/MH/16-17-00591 ngay 03/5/2016), Packing List (phiéu dong goi), Bill of
Lading (van don dudng bién) va gidy Chimg nhan kiém dich ctia An D9.

Sau khi 16 hang néu trén vé dén cang Cat Lai, Thanh phd H6 Chi Minh thi
Nguyén Thé A lai mé to khai hai quan s6 100871146500/A11, nhap khau thit
trau dong lanh khong xuwong dang vun, mi sé hang hoa 0206.29.00 c6 thué xuat
nhap khau 8%, thué VAT 0%, sb lugng 8.744ctns = 167.968kg, tri gia
303.604.632 ddng, xudt x@ An Do. Tiép sau d6 Nguyén Thé A thué Nguyén
Hoang NLC2 lam thu tuc nhap khau 16 hang theo gidy gidi thi¢u ctia Cong ty C,
t& khai Hai quan dién tr, hoa don thuong mai, phiéu dong goi, van don chuyén
hang, gidy dang ky kiém dich ngay 20/5/2016 cta Cong ty C va gidy Chung
nhan kiém dich ctia An Do dé lam thu tuc thong quan. Bo hd so nay nhan vién
Hai quan Pham Thi Hai V tiép nhan, dé lam thu tuc thong quan va 16 hang nay
ctia Cong ty C dugc hé théng phan “ludng vang” 1 ludng phai kiém tra hd so va
c6 thé kiém tra thyc té 16 hang. Thyc t& T6 kiém soat Hai quan kiém tra d3 phat
hién Cong ty Bao An ké khai 167.968kg thit trAu dong lanh khong xuong dang
vun, tri gia 303.604.632 ddng 1a khong chinh xac, dung ra phai ké khai dung gia
tri 16 hang va chi tiét: 6.912kg than ndi trau, 2.800kg thit dui trau, 600kg dui go
trau, 8.160kg dui 1a co trau, 23.960kg thit mong trau, 47.844kg thit gan dau gbi
trau, 1.600kg thit Briket PE trau, 1.200kg thit Brisket NE trau, 42.440kg thit bép
ca loc trau, 5.824kg thit vai trau, 200kg thit bép hoa trau, 22.428kg thit nam trau
va 4.000 kg thit trau dang vun dé 1am co s¢ ap thué sudt nhap khau, tinh thué
nhap khau dang. Do viéc ké khai sai nhu trén nén tién thué nhap khau déi vai
167.968kg thit trau 1a 8% = 242.448.371 dong. Nhung thyc té qua kiém tra thi
chi ¢6 4.000kg thit trau dang vun dugc ap thué suat 8%, toan bd sb con lai phai
chiu thué suét nhap khau 1a 14%.



Ngay 02/12/2016, Hoi dong dinh gia tai san trong td tung Hinh su cap
thanh phd c6 bién ban dinh gia tai san sd 9485/STC-HPDGTS-BVG d6i vai 16
hang 167.968Kkg thit triu dong lanh khong xuong hiéu Allana, An Do gom 13
loai thit khac nhau tai thoi diém dinh gia thang 05/2016 tong cong
12.606.227.400 ddng 1am tron 12.606.227.000, trong d6 c6 4000kg thit trau
khong xuwong dang vun tri gia 184.600.000 dong. Tir gia tri 16 hang nhap khau
va thué sudt nhap khau néu trén thi tién thué cta toan bd 16 hang nay 1a
1.755.284.862 ddng, nén sd thué chénh léch 1a: 1.755.284.862 dong -
242.448.371 déng = 1.512.836.491 dong.

Sau khi bj phat hién thi Nguyén Hoang NLC2 dién thoai bao cho A biét, A
n6i NLC2 xin hai quan ké khai bo sung dé nop thué thué day du. Tiép sau do
vao ngay 27/5/2016 va ngay 02/6/2016, Cong ty C gui van ban giai trinh voi Hai
quan khu vuc 1, néu 1y do Cong ty Allanasons Private Limited - An D6 chuyén
nham 16 hang cua hop dong khac, nén xin ké khai va nop thué tién thué con
thiéu 1a 1.512.836.491 ddng va dé ching minh cho viéc chuyén nham 16 hang thi
A ty sang tac ra 02 hop ddng mua ban thit trau véi cong ty An Do.

Két qua xdc minh tai Cuc thu y — Co quan Tha y vung VI di cip Gidy
chtirng nhan kiém dich va vé sinh an toan thuc phém san phém dong vat nhap
khau dung 1am thuc phim sb 003327/CN-KDSPPDVNK cho Cong ty C, dang ky
thit trau dong lanh, SBK KD: 4806 TC ngay 20/5/2016, TKHQ:
100871146500/A11. Doanh nghiép c6 xuét trinh gidy chimg nhan kiém dich cua
An Do thé hién 13 16 hang ding ky kiém dich va vé sinh an toan thuc pham phu
hop vo1i 16 hang thuc nhap.

Can cu bién ban chiing nhan s6 182/BB-HCI ngay 7/6/2016, Doi thu tuc
hang hoa nhap khau - Chi cyc hai quan ctra khau cang Sai Gon khu vuc 1, lap
bi€n ban: Hang thuc nhap 1a thit trau dong lanh cac loai gém: thit trdu dong lanh
khong xuwong dang vun c6 tong khdi luong 167.968kg, nhung thuc té chi co
4.000kg dang vun, con lai c6 12 loai khac gém: than ndi trau, thit dui trau, dui
go trau, dui 14 co trau, thit méng trau, thit gan dau géi trau, thit Briket PE trau,
thit Briket NE trau, thit bap ca 16c trau, thit vai trau, thit bit trdu va thit nam
trau. Va do 16 hang da dugc thong quan, nén Chi cuc hai quan lap bién ban va
chuyén ho so cho Co quan An ninh diéu tra xir 1y theo thAm quyén.

Tai co quan An ninh diéu tra Nguyén Thé A khai nhan: Vao nam 2015, A
lam viéc tai Chi nhanh Cong ty C6 phan Xuét nhap khau Phuc Gia, dia chi s6 29
Lé Duy Nhuan, Phuong 12, quan C3, Thanh phd H6 Chi Minh, do ba Poan
Lang NLC1 - Pho Giam ddc quan 1y diéu hanh phu trach khu vuc phia Nam.
Khoang dau nim 2016, ba NLC1 ban bac v6i A cung nhau thanh lap cong ty dé
kinh doanh mat hang vai soi va dung phap nhan nay nhap khau mat hang thit
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trau dong lanh va A s€ gilt chic vu gidm dde cong ty. Sau khi thanh 1ap cong ty,
thi ba NLC1 1a ngudi cat giit con dau, tai liéu va truc tiép diéu hanh moi hoat
dong kinh doanh, khi can ba NLC1 méi dua con ddu cho A st dung, chinh vi ba
NLC1 13 nguoi gitp dd, tao diéu kién cho A lam viéc ciing nhu cham lo cudc
sdng cho A tir khi A vao sdng tai Thanh phé HO6 Chi Minh dén nay nén A thuc
hién moi chi dao ctia ba NLC1. A chi biét giita bA NLC1 va 6ng Vit Minh NLQ1
c6 trao doi vé viéc st dung phép nhin Céng ty C dé nhap khiu mit hang thit
trau dong lanh khong xuwong c6 xuit xtr tir An Do, nhing viéc con lai A khdng
biét. Khi A ky tén, dong ddu ngay ma khong can doc ndi dung. Lién quan dén s6
tién thanh toan 16 hang thit trdu cé trong tai khoan cua Cong ty C. Ngay
19/5/2016, chi Nga dién thoai cho A gidi thiéu 1a nhan vién ctia 6ng NLQ1 hen
A dén Ngan hang Pau tu va Phat trién Viét Nam - Chi nhanh Gia Pinh ky tén,
dong dau trén 06 phiéu ndp tién tong cong hon 14.000.000.000 dong vao tai
khoan Coéng ty C va 02 Lénh chuyén sé tién 637.587.88 USD, tir tai khoan
Cong ty C dén tai khoan cua Cong ty Allanasons & An D¢ dé thanh toan tién
mua 16 hang 167.968 kg thit trau. Ngay 20/5/2016, Ong NLQ1 dién thoai no6i A
dén Phong kinh doanh sb 4 dudng Binh Loi, phuong 13, quan G1. Tai day A ky
tén, dong ddu vao Ban Hop dong s6 ASL/BA/001/2016 ngay 20/4/2016 va tai
liu bang tiéng Anh kém theo nhu: Detail packing list s6 ASL/MH/16-17/00591
ngady 03/5/2016, Commercial invoice s6 ASL/MH/16-17/00591 ngay
03/05/2016, Hoa don van chuyén sé 13902926896 ngay 03/05/2016 va DNV
Business Assurance Food Safety System Certificate (04 to bang tiéng Anh). A
cam sb gidy to nay vé giao lai cho ba NLC1 lam thu tuc thong quan. Ba NLC1
trye tiép mo to khai hai quan dién tir xong rdi dua lai cho A 02 b hd so photd
dé A ky tén, dong diu, yéu cau A dua 01 bd cho Lwong Minh NLC3 ndp cho
Cuc Tha y ving VI 1am thu tuc kiém dich nhap khau 16 hang; 01 b cho Nguyén
Hoang NLC2 ndp cho Hai quan Khu Vuc I lam thua tuc thong quan. Pén ngay
23/5/2016, 16 hang thit trau dong lanh bi 1ap bién ban nhu da néu trén. Vao céc
ngay 27, 28/5/2016, dng NLQ1 yéu ciu A dén Phong kinh doanh sb 4, ky tén
hop thirc hoa va dong dau vao Hop dong sé6 ASL/BA/002/2016 ghi ngay
25/4/2016 va mot sb email thé hién noi dung trao doi vé viéc Cong ty
Allanasons thong bao cho Cong ty C biét viéc chuyén nham 16 hang cua Hop
dong s6 ASL/BA/001/2016 ngay 20/4/2016 thanh 16 hang ctia Hop dong sb
ASL/BA/002/2016 ngay 25/4/2016.

Co quan An ninh diéu tra tién hanh 13y 101 khai cta ba Poan Lang NLCI,
6ng Vii Minh NLQ1, 6ng Tran Duy NLC4, 6ng Nguyén Hoang NLC2 va ong
Luong Minh NLC3 dé 1am r& vi pham. Két qua nhu sau:

- Thang 3/2016 dén thang 6/2016, Poan Lang NLC1 ¢6 sir dung danh nghia
Cong ty C nhd A ky hop thire hoa thi tuc nhap khau khoang cac 16 hang vai soi
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xuit x@r tir Trung Qudc, Pai Loan dé ban lai tai thi truong Viét Nam. Ba NLC1
c6 thué mot ngudi phu nit tén X (quang céo trén mang) bao cio thué thoi vy, voi
gid 500.000 déng/lan va dinh ky 03 thang/lan Cong ty C bao cao thué gui Chi
cuc thué quan P1 theo quy dinh. Riéng d6i v6i viéc A dung phép nhan Céng ty
C ky hop dong mua ban, nhap khau thit trau dong lanh khong xuong 1a do A tu
thuc hién, khong lién quan dén ba NLC1. Sau khi Céng ty C xay ra vi pham
gitta ba NLC1 va A di thanh 1y hop dong gop von va thay dbi thanh vién trén
gidy phép kinh doanh. Tuy nhién NLC1 chua lam thu tuc thay di tru s¢ kinh
doanh cua Cong ty C tai dia chi 12A.04 16 B, cao bc Pntechcons 48 Hoa Su,
Phuong 7, quan P1. Poan Ling NLC1 thira nhan mbi quan hé, giup d& A va ru
A thanh 1ap Cong ty C nhu A khai nhan nhung cé hai thda thudn ai nhap hang
hodc kinh doanh hang gi thi tu chiu trach nhi€ém trudce phép luat.

- Thang 3/2016, Vii Minh NLQ1 thong qua nguoi c6 ho tén Lam (séng &
Lao) quen v&i Poan Lang NLC1, biét NLQ1 1a Truong phong kinh doanh s6 4 -
Chi nhanh Céng ty Ha Thanh thudc Bé Quédc phong va dang kinh doanh nhiéu
mat hang thuc pham nén NLC1 giéi thidu trudc day cong tac trong nganh Hai
quan hon 17 nim. Hién nay ba NLC1 ¢ thanh 1ap Cong ty c6 chirc ning xuit
nhap khau 14 dai 1y cdp 1 ctia nganh Hai quan (wu 4i vé thu tuc hai quan...), dé
nghi cho bad NLC1 hop tac kinh doanh. Thoi diém nay NLQ1 hop tac véi 03
Cong ty dé nhap khau mit hang thit trdu dong lanh tir An D6 nhung chi phi gia
thanh mua ban cao, kinh doanh khdng c6 13i nén khi ba NLC1 gi6i thiéu va dé
nghi hop tac thi NLQ1 ddng ¥ ngay. Ca hai thoa thuin Cong ty C dai dién bén
mua hang nhap khau thit trdu tir phia An Do, con NLQ1 s& tng tién trude dé
Cong ty C thanh toan cho ddi tac. Tat ca moi thu tuc lién quan dén nhap khau
thit trau tr An P9 vé Viét Nam do Cong ty C chiu trach nhiém, sau d6 Cong ty
C méi lam thu tuc ban lai cho Chi nhanh Cong ty Ha Thanh. Ngay 28/4/2016,
NLQ1 gip 6ng Lenus dai dién ban hang khu vuc Chau A Thai Binh Duong cta
Cong ty Allanasons Private Limited ¢ An D¢ trao doi va diat don hang
167.968kg thit trau dong lanh khong xwong gém 13 chung loai hang khac nhau,
v6i gia 637.587.88 USD (hon 14 ty dong, bén mua hang la Cong ty TNHH TM
C). Ong NLQ1 vay mugn ciia ban bé hon 14 ty dong ung trudc cho Cong ty C
thanh toan cho Cong ty & An P9 va vo tién nay nhan vién Lé Thi G2 mang dén
Ngéan hang BIDV- Chi nhanh Gia Dinh ndp vao tai khoan Cong ty C. Tuy nhién
Lé Thi G2 da nghi viéc tir thang 01/2017, Cong ty khong luu hd so nhan vién
nén khong rd nhan than lai lich cua G2. Vé phia NLQ1 khong biét dbi tac & An
Do di chuyén nhitng ching tir gi cho phia Cong ty C dé lam thu tuc théng quan
16 hang va tai sao Cong ty C phai khai bao sai chung loai ddn dén Hai quan Khu
vuc 1 1ap bién ban vi pham. Pay 1a 1an dau NLQ1 mua thit trau ctia Cong ty C
thi x4y ra vi pham.



- Qua x4c minh tai Chi nhanh Céng ty TNHH MTV Ha Thanh do ong Tran
Duy NLC4 - Giam dbc, xac nhan Cong ty khong kinh doanh nhap khau 16 hang
thit trau dong lanh v&i Cong ty C. Tuy nhién khoang gitta nam 2016, 6ng NLQ1
c6 trinh bay “16 hang thit trdu ma 6ng NLQ1 giao dich véi Cong ty C dang bi
Chi cuc Hai quan KV1 tam giir tai cang Cat Lai, vi Cong ty Ha Thanh la don vi
truc thudc Bo Qudc phong, néu trinh ra ban hop dong tiy thac nhap khau nay c6
thé xin lai 16 hang” nén nho 6ng NLC4 ky tén, dong diu vao ban hop dong ghi
ngay 08/4/2016 uy thac cho Cong ty C nhap khau 16 hang thit trAu va mot sb
gidy to kém theo dé hop thuc hoa. Khi 1am viéc ndy 6ng NLC4 biét vi pham
nhung nghi don gian mudn giap 6ng NLQ1 xin lai 16 hang.

- Nguyén Hoang NLC2 nhan lam dich vu tu do ké khai hai quan dé thong
quan hang nhap khau cho cac cong ty c6 nhu cau tai Cang Cat Lai, Quén 2.
Ngay 23/5/2016, Vii dang & khu vuc tiép nhan ho so thong quan hang nhap khau
ctia Hai quan KV1 thi Nguyén Thé A, giam doc Cong ty C thué Vil lam thu tuc
thong quan 167.968 kg thit trau dong lanh, v6i gia 2.000.000 dong va dua 01 bo
h6é so gdm co: Hop ddng sb ASL/BA/001/2016 dé ngay 20/04/2016, Detail
packing list s6 ASL/MH/16-17/00591 ngay 03/5/2016; Commercial invoice s6
ASL/MH/16-17/00591 ngay 03/05/2016 va Hoéa don van chuyén sb
13902926896 ngay 03/05/2016. Ho so nay dd mo sin to khai hai quan dién tir va
hé thong phan “ludng vang”. Nhiém vu cta NLC2 1a ndép hd so cho hai quan
thong quan, dong cac loai phi theo quy dinh nhu: phi cho Cong ty Tan cang, phi
cho Hang tau, dai dién Cong ty C ching kién viéc kiém tra thyc té 16 hang (néu
c0). Khoang 14h cung ngay, nhan vién hai quan Pham Thi Hai Van thong bao 16
hang phai kiém tra thuc t&, NLC2 chung kién viéc hai quan kiém tra. Hai quan
phat hién c6 13 loai thit trau dong lanh khong xuong khac nhau, khong phai nhu
khai bdo trong to khai Hai quan da mé nén 1ap bi€én ban vi pham. Liac nay Vi
béo cho Thudng va A ndi NLC2 xin ké khai bd sung ndp thué, Thudng s& bod
sung Cong van va cac ching tir lién quan dé NLC2 ndp Hai quan, nhung Hai
quan khong chip nhan vi 16 hang da dugc théng quan.

- Luong Minh NLC3 ciing nhan lam dich vu dang ky kiém dich vé sinh an
toan thuc tham cho cac Cong ty. Ngay 20/5/2016, Nguyén Thé A - giam doc
Cong ty C thué Ha ndp hd so véi gia 500.000 ddng/01 bd va dua cho Ha: Gidy
dang ky kiém dich gu’l Co quan thu y Vung VI kém theo 04 vin ban gidy ching
nhan kiém dich xuét khau 16 hang & An D6 bang tiéng Anh dé Ha diang ky Co
quan Thuy Vung VI klem dich 167.968 kg thit trau dong lanh khong xuong co
xuit x@r tr An DO. Ha cam hd so c6 sin ndp cho Van phong Co quan Thu y
Vung VI tai dia chi s6 521/1 duong Hoang Vin Thu, phuong 04, quan C3. Sau
d6 giao gidy bién nhin cho A dé A tu lién hé ldy mAu va nhan két qua kiém
dich. Ngoai ra vao khoang giita thang 06/2016, Ha c6 nhan thém 04 b hd so
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ciia A d lam thu tuc kiém dich 04 16 hang thit trdu dong lanh ciing voi gia
500.000d6ng/hd so va Ha ciing dwa lai to bién nhan 04 ho so cho A Iy két qua.

* Ngoai 16 hang 167.968kg, xuat xit An P cua Cong ty Bio An ké khai
khong dung hang héa nhap khau, sai chung loai, ) lugng da bi 1ap bién ban vi
pham vao ngay 24/5/2016 (bién ban s6 260/BB-HC1 ngay 24/5/2016), thi Cong
ty Bao An con ¢6 04 16 hang thit trau dong lanh khong xuwong do Cong ty C
nhap khau hop phap vao thang 6/2016, da dugc thong quan va da tiéu thy, nén
Co quan An ninh diéu tra d3 ra Quyét dinh trung cdu giam dinh s6 19 ngay
04/10/2017 vé thué tir viéc tiéu thu 04 16 hang thit trdu dong lanh nhap khau tur
An Po. Tuy vdy dén nay van chua c6 két qua tra 101, nén khi ndo c6 két luan
giam dinh vé thué, néu Cong ty C vi pham vé t6i “Tron thué”, Co quan An ninh
diéu tra s& xem xét khoi td trong mot vu an khac.

Theo Cao trang s6 208/CT-VKS-P1 ngay 23/5/2018 cta Vién Kiém sat
nhan dan Thanh phd HO6 Chi Minh truy t6 Nguyén Thé A vé t6i “Budn lau” theo
diém a khoan 4 Diéu 153 B luat Hinh sy ndm 1999, duoc sta doi, bo sung nam
2009 (sau day goi tat 1a Bo luat Hinh sy ndm 1999), nay la diém a khoan 4 Piéu
188 Bo luat Hinh sy nim 2015, dugc stra d6i, bo sung nam 2017.

Tai Ban dn hinh sw so tham s6 113/2019/HS-ST ngay 10/4/2019 ciia Toa
an nhan dan Thanh phé Hé Chi Minh dd quyét dinh:

Can cir diém a khoan 4 Diéu 153 B luat Hinh sy nim 1999, duoc stra doi,
bo sung nam 2009; diém s, u khoan 1 Diéu 51; khoan 3 DPiéu 7 ctia Bo luat Hinh
su nam 2015, duoc stra ddi, bd sung mot s6 diéu nam 2017 va Nghi quyét sb
41/2017/QH14 ngay 20/6/2017 ctua Qubc hoi vé viéc thi hanh Bo luat Hinh su
nim 2015, duoc stra doi, bd sung mot sd didu nam 2017 (ddi véi bi cao Nguyén
Thé A);

Tuyén b bi cao Nguyén Thé A pham t6i “Budn 1au”.

Xt phat: Nguyén Thé A 04 (b6n) nim 06 (sau) thang tu, thoi han tu tinh tir
ngay 09/01/2017.

Ngoai ra, ban 4n so tham con tuyén vé xu ly vat ching, trach nhiém dan su,
an phi va quyén khang cdo vu an theo luat dinh.

Sau khi xét xir so tham, ngay 23/4/2019, Vién truong Vién Kiém sat nhan
dan Thanh phé H6 Chi Minh c6 Quyét dinh khang nghi s6 22/QD-VKS-P1 ngay
10/8/2018 véi ndi dung khang nghi mot phan ban an hinh su so thim, dé nghi
Toda an cip phuc thim xét xtr vu an Nguyén Thé A theo hudng ting ning hinh
phat ddi vai bi céo Nguyén Thé A vé toi “Budn 1au” theo quy dinh tai diém a
khoan 4 DBiéu 188 B6 luat Hinh sy nim 2015, dugce sira d6i, bd sung mét sb diéu
nam 2017.



Ngay 23/4/2019, bi cao Nguyén Thé A cé don khang céo cho ring mirc
hinh phat tai ban 4n so thdm 13 qua ning va dé nghi Toa 4n cip phuc tham xir
cho b1 cao mirc an béng v6i1 thot han da tam giam bi céo. Déng tho1i, bi cao
Nguyén Thé A ciing xin Tda an cip phtc thim xem xét cho bi cdo duoc nhan sb
tién thu dugc tir viée ban 16 hang thit trau, sau khi trir di chi phi bdo quén 16
hang dé thanh toan khoan no ma Cong ty C da vay.

Tai phién toa phuc tham:

Bi cdo Nguyén Thé A giit nguyén ndi dung khang céo xin giam nhe hinh
phat. Vé phan dan su dé nghi tra lai s6 tién da tam gitr sau khi trir di so tién luu
kho bai.

Pai dién Vién kiém sat nhan dan cép cao tai Thanh phé Hb Chi Minh gilr
nguyén quyét dinh khang nghi dé nghi Hoi dong xét xtr ting ning hinh phat ciia
bi cdo Nguyén Thé A, khong ap dung khung hinh phat vé t6i “Trén thué” theo
B6 luat hinh sy 2015 khi luong hinh d6i v&i bi cao va dé nghi xir phat bi céo tir
12 dén 13 nam tu vé toi budn lau. D voi khang cao vé phﬁn dan su, so tién di
tich thu 1a vat ching ctia vu 4n nén dé nghi HO1 déng xét xir khong chép nhan
khang cédo cua bi cdo.

Luat su bao chita cho bi cdo khong tranh luan vé phén to1 danh. Tuy nhién,
dé nghi Hoi dong xét xir xem xét muc dich, dong co pham toi cua bi cdo A 1a
trén thué va khach thé bi xAm pham cta hanh vi nay chinh 13 hoat déng quan 1y
thué cua Nha nude, 1am thit thu tién thué ctia Nha nude. Toa 4n nhan dan Thanh
phé HO Chi Minh di tirng xét xir 02 vu an vé cting hanh vi nhu cta bi cdo nhung
déu ap dung theo hudng co loi xtr phat céc bi cdo theo khung hinh phat cia toi
trén thué nhu ban 4n sé 67/2017/HSST ngay 01/3/2017 va ban an s
204/2018/HSST ngay 18/6/2018. Do d6, Toa an cp so tham dd ap dung Nghi
quyét 41/2017/QH14 ngay 20/6/2017 ctia Qudc hoi dé xir phat bi cdo theo murc
hinh phat cta toi “Tron thué” 1a c¢6 cin cr nén dé nghi Hoi dong xét xir khong
chép nhan khang nghi cta Vién kiém sat. Vé phﬁn dan sy, dé nghi tra lai s6 tién
da thu ctia bi cdo sau di da tru di chi phi luu kho bai.

NHAN PINH CUA TOA AN:

Trén co sé ndi dung vu an, can clt vao cac tai li€u trong hd so vu an di duge
tranh tung tai phién tda, Hoi dong xét xir nhan dinh nhu sau:

[1] Vo thang 5 nim 2016, Nguyén Thé A — Giam déc Cong ty TNHH TM
C (C6ng ty c6 chuc kinh doanh cac mat hang thuc pham, trong d6 cé thit trau)
da sir dung tu cach phap nhan ctia Cong ty nhap khau 167.968 kg thit triu dong
lanh khong xuong tir An Do vé Cang Cat Lai - Thanh phd H6 Chi Minh. Trong
khdi luong 167.968 kg thit trau dong lanh khong xuong, chi c6 4.000 kg thit trau
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dong lanh khong xuong dang vun dugc ap thué suat 8%, toan bd sé con lai (gdm
c6 than ndi trau 6.912kg, thit dui trau 2.800kg, dui go trau 600kg, dui 14 co trau
8.160kg, thit mong trau 23.960kg, thit gan dau gbi trau 47.844kg, thit Briket PE
trau 1.600kg, thit Brisket NE trau 1.200kg, thit bép ca loc trau 42.440kg, thit vai
trau 5.824kg, thit bép hoa trau 200kg, thit nam trau 22.428kg) phai chiu thué
sudt nhap khau 1a 14%, nhung Nguyén Thé A lai khai bo toan bo 16 hang gdm
167.968 kg nay chi 1a 01 loai thit trAu dong lanh khéng xwong dang vun dé
hudng thué suit nhap khau 8%, lam that thu thué nhap khau 13 1.512.836.491
dong.

Sau khi bi phan ludng vang va kiém tra thuc té, 16 hang bi phat hién va
khéng cho théng quan thi Nguyén Thé A mdi dung cac hop dong gia mao xin
khai lai va nop thué bo sung.

Hanh vi néu trén ctia bi cao Nguyén Thé A di bj Toa an cap so thim xét xur
veé t6i “Buén lau” 13 ¢6 co s0, ding nguo1, ding toi.

[2] Sau khi xét xir so tham, Vién truong Vién kiém sat nhan dan Thanh phé
H6 Chi Minh khang nghi dé nghi a4p dung quy dinh tai Piém a Khoan 4 Diéu
188 Bo luat hinh sy 2015 duogc stra doi b sung nim 2017, ting ning hinh phat
ctia bi cao A. Hoi dong xét xir xét thay:

Bi c4o Nguyén Thé A 13 gidm ddc Cong ty C. Trong qua trinh nhap khau
hang hoa, bi cio A di cb tinh khai sai ching loai va s6 luong hang héa dé giam
thué nhap khau, tang loi nhuan. Ngoai ra dé trdn tranh sy phat hién cua Co quan
hai quan A d3 tao dung va st dung hop dong kinh té gia mao gifta cong ty C va
Cong ty Allanassons dé hop thirc hoa hd so hai quan. Khi bi phat hién, A tiép
tuc giri kém cac tai liéu gia mao khac dé qua mit co quan chic ning dé giai
trinh viéc nhdm lan, xin nop thué bod sung va xin nhan lai 16 hang.

Xét, bi cdo da c6 hanh vi budn ban hang héa qua bién gidi trai quy dinh cua
phap luat 1a da pham vao t0i1 “Budn 1au” theo quy dinh tai Piém a Khoan 4 Diéu
153 B0 luat hinh sy 1999. Tuy nhién, do tai thoi diém xét xtr, Bo lut hinh su
2015, stra d6i bo sung nam 2017 da c6 hiéu lyc thi hanh, do quy dinh tai Khoan
4 Piéu 188 Bo luat hinh sy 2015, sta doi bd sung nam 2017 nhe hon so voi
Khoéan 4 Diéu 153 B luat hinh sy nim 1999 nén can ap dung Khoan 3 Piéu 7
Bo luat hinh sy 2015, Nghi quyét 41/2017/QH14 ngay 20/6/2017 ctia Qubc hoi
nén can ap dung Piém a Khoan 4 Diéu 188 B6 luat hinh sy ndam 2015, stra ddi
bd sung nim 2017 dé xét xu bi cdo.

Luat su bao chira cho bi cdo cho rang muc dich cta bi cédo 1a nhdm trdn
thué theo quy dinh tai Khoan 3 Diéu 200 Bo luat hinh sy 2015 sira doi bd sung
nam 2017 nén Toa an cip so tham ap dung quy dinh Nghi quyét 41/2017/QH14
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ngay 20/6/2017 cua Quéc hoi dé xu phat bi cdo 1a c6 co sé. Déng thoi luat su
cho ring cic ban an sd 67/2017/HSST ngay 01/3/2017 va ban an sb
204/2018/HSST ngay 18/6/2018 ciia Toa an nhan dan Thanh phé HO Chi Minh
da xét xir cac bi cdo khac vé hanh vi twong tu nhung déu 4p dung khung hinh
phat ctia toi Tron thué khi xét xtr cac bi cao nén dé nghi Hoi dong xét xir khong
chap nhan khang nghi ctia Vién kiém sat.

Hoi ddng xét xir xét thiy: Cac vu an duoc giai quyét 1a hoan toan doc lap,
cac ban an néu trén khong phai 1a an 1¢ nén khong co6 gia tri ap dung.

Tai Piém e Khoan 1 B lut hinh su 2015, sira d6i bo sung nim 2017 da
quy dinh lai nhu sau: “e) Khai sai véi thiee té hang héa xudt khdu, nhdp khau
ma khéng khai b6 sung hé so khai thué sau khi hang héa dd dwoc théng quan,
néu khong thudc truong hop quy dinh tai Piéu 188 va Piéu 189 cia B ludt
nay;

Tuy dong co ctia bi cao A 1a dé trén thué nhap khau, tuy nhién, trong vu 4n
nay, 160 hang ma bi cdo A nhdp vé di bi co quan Hai quan phat hién 1a co vi
pham nén thyc hién viéc kiém tra va khong cho thong quan. Theo quy dinh tai
Piém a Khoan 1 Piéu 20 Thong tu 38/TT-BTC ngay 25/3/2015 ctia Bo tai chinh
quy dinh vé viéc khai bd sung hd so Hai quan thi “Ngwoi khai hdi quan dwoc
khai b6 sung hé so hdi quan sau khi Hé théng phdn luong to khai nhung trude
thoi diém co quan hdi quan thiee hién viéc kiém tra truc tiép ho so hdi quan”.
Nhu vdy, hanh vi cta bi cdo A khong thudc truong hop duoc khai bo sung theo
quy dinh nén khong thudc trudng hop dugc khai b sung nhung khong khai bo
sung hd so khai thué theo quy dinh tai Diéu 200 B¢ luat hinh su 2015, stra doi
bd sung ndm 2017 nhu bao chita cta luit su.

Do d6, khong chdp nhan ¥ kién bao chita cua Ludt su vé viéc ap dung
khung hinh phat cuta tdi trén thué ddi véi bi cdo.

Theo nhan dinh ctia Toa 4n cap so tham, Nguyén Thé A ¢6 hanh vi khai sai
hang hoa so vi thuc té 1am that thu thué trén 1.000.000.000 dong nén van dung
theo hudng c6 loi cho bi cdo, ap dung Khoan 3 Diéu 200 Bo luat hinh sy 2015
dé ap dung hinh phat 1a khong ¢ cin cr phap luat nhu da phén tich & trén.

Do d6, chap nhan khang nghi ctia Vién truong Vién kiém sat nhian dan
Thanh phd HO Chi Minh, ap dung Diém a Khoan 4 Piéu 188 B luat hinh sy
2015, stra d6i bd sung nam 2017 dé xét xir dbi voi bi cao Nguyén Thé A.

[3] V& hinh phat:

Do khung hinh phat tai Diém a Khoan 4 Diéu 188 B¢ luat hinh su 2015 1a
tir 12 ndm dén 20 nam, xét bi cdo A c6 nhan than xau, hang héa bi cao buén lau
¢ khéi luong 16n nén can c6 mot muc an that nghiém khéc dé ran de, giao duc
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bi c4o va phong ngira chung. Mirc 4n 04 nim 06 thang ti ma Toa an cdp so tham
da xét xur bi cdo 1a chua phu hgp véi tinh chat muc d6 hanh vi pham tdi cua bi
cao. Do do, chép nhan khang nghi cua Vién truéong Vién kiém sat nhan dan
Thanh phd HO Chi Minh, ting hinh phat di v6i bi cao A; khong chap nhan
khang cdo xin gidm nhe hinh phat cta bi cdo.

Tuy nhién, khi lugng hinh Hoi dong xét xir cling xem xét cac tinh tiét giam
nhe hinh phat cho bi céo: Bi céo c6 thai dd thanh khan khai bao; dn nin héi cai;
trong qué trinh tam giam thi bi cdo da 1ap cong trong viéc kip thoi clru gitp bi
can cung phong giam ty tir nén ap dung Piém s, u Khoan 1 Piéu 51 Bo luat
Hinh su nam 2015, duoc sira d6i, bo sung nam 2017 dé giam cho bi cdo mot
phan hinh phat ma 1& ra bi cao phai chiu.

[4] Bi cao A dé nghi tra lai cho bi cdo sb tién 7.249.604.000 dong trir di sb
tién luu kho bii theo quy dinh. Hoi dong xét xtr xét thay: S6 tién 7.249.604.000
ddng 1a sb tién ban hang hoa (thit trau) ma bi cdo d3 “budn 1au” vao Viét Nam.
Pay 1a s6 tién ban tang vit clia vu 4n nén can tich thu sung quy Nha nudc. Do
d6, khong chap nhan khang céo yéu cau tra lai s tién nay cua bi cdo.

[5] V& an phi:

Do khong chip nhin khang cdo ctia bi cdo nén bi cao Nguyén Thé A phai
chiu 200.000 ddng an phi hinh su phtc thim.

[6] Cac quyét dinh khéc cua an so tham khong c6 khang céo, khang nghi da
c6 hiéu Iyc ké tir ngay hét thoi han khang céo, khang nghi

Vi cac [é trén,

QUYET PINH:

Can ctr vao Diém b khoan 1 Piéu 355; Diém a Khoan 2 Diéu 357 cta B
luat TH tung Hinh sy nam 2015.

1/ Chép nhan khang nghi cia Vién truéng Vién kiém sat nhan dan Thanh
phd HO Chi Minh; Khong chdp nhan khang cdo ctia bi cdo Nguyén Thé A. Sira
ban 4n so tham.

2/ Can ctr diem a khodn 4 Diéu 188; diém s, u khoan 1 Diéu 51; Diéu 54;
khoan 3 Piéu 7 ctia B luat Hinh sy nam 2015, dugc stra d6i, bd sung mot sb
diéu ndm 2017 va Nghi quyét s6 41/2017/QH14 ngay 20/6/2017 cta Qudc hoi;

Xt phat: Nguyén Thé A 10 (mudi) ndm t0 vé toi “Buén 14u”, thoi han ti
tinh tor ngay 09/01/2017.

Tiép tuc tam giam bi cdo Nguyén Thé A theo quyét dinh ctia Hoi dong xét
xUr d¢ ddm bao thi hanh an.
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3/ Ap dung diém a khoan 2 Diéu 23 Nghi quyét sé 326/2016/UBTVQH14
ngay 30/12/2016 ctia Uy ban Thudng vu Qudc hoi.

Budc bi cio Nguyén Thé A phai chiu 200.000 ddng an phi hinh sy phiic
tham.

4/ Cac quyét dinh khic cua ban 4n so tham khong c6 khang co, khang
nghi d c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.
CAC THAM PHAN THAM PHAN — CHU TQA PHIEN TOA

T6 Chanh Trung Lé Hoang Tén Tran Thi Hoa Hiép
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