TOA AN NHAN DAN TOI CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
Déc 1dp — Tw do — Hanh phic

Quyét dinh giam déc tham
S6:22/2017/DS - GBT
Ngay: 04/7/2017
V/v doi nha cho ¢ nho

~ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

HQI PONG THAM PHAN
TOA AN NHAN DAN TOI CAO

- Thanh phan Hi dong Tham phdan Toda &n nhan dan téi cao gom co:

Tham phan - Chi1 toa phién toa: Ong Téng Anh Hao;

Céac Tham phan: - Ong Nguyén Vin Thuan;

- Ong Chu Xuan Minh;
- Ong Lé Van Minh;
- Ong Tran Van Co.
- Thw ky phién toa: Ba Tran Thi Huong Giang - Thim tra vién Toa a4n nhan
dan toi cao.

- Dai dién Vién kiém st nhin dén t6i cao tham gia phién toa: Ong Lé
Thanh Duong - Kiém sat vién Vién ki€m sat nhan dan toi cao.

Ngay 04 thang 7 ndm 2017, tai tru s¢ Toa &n nhan dan t6i cao mo phién toa
giam doc tham xét xir vu an dan sy “D0oi nha cho ¢ nho™ gitra cac duong su:

1. Nguyén don: Ba Déng Thi Q, sinh ndm 1943; cu tra tai: 1017/32 duong H,
Phuong AB, Quan CD, Thanh pho Ho Chi Minh.

Nguoi dai dién theo ty quyén ctia nguyén don: Ong Trﬁp Tén Q, sinh nam 1961;
cu tra tai: 1017/32 dudng H, Phuong AB, Quan CD, Thanh pho Ho Chi Minh, “van ban
uy quyen ngay 17 thAng 4 nam 2012”.

2. Bidon:

2.1. Ong Nguyén Thé P, sinh ndm 1950; Cu tra tai: 1017/32A duong H,
Phuong AB, Quan CD, Thanh pho H6 Chi Minh.

Nguoi dai dién theo ty quyén ctia 5ng Nguyén Thé‘P: Ong Hira B, sinh nim 1956;
cu tra tai: 133/34 VT, Phuong 8, Quan CD, Thanh pho H6 Chi Minh, “van ban ty quyén
ngay 18 thang 5 nam 2012”.

2.2. Ong L¢ bai P,’sinh nam 1968; cu tra tai: 1017/32A duong H, Phuong
AB, Quan CD, Thanh ph6 Ho6 Chi Minh.



Ngudi dai dién theo tty quyén cua 6ng Lé Dai P: Ong Bui Duc M, sinh nim 1952;
cu tra tai: 242/2 H, Phuong 11, quan P, Thanh pho Ho Chi Minh, “véan ban ty quyén ngay
16 thang 11 nam 2013

Nguoi bao vé quyén va loi ich hop phép ctia 6ng Lé Pai P: Ong Nguyén Thanh V,
Luat su cia Van phong Luat su TP thuoc Poan Luat su Thanh pho Ho Chi Minh.

3. Nguoi co quyeén lpi, nghia vy lién quan:
3.1. Ba Nguyén Thi Tuyét M, sinh nim 1963;
Cu tra tai: 8067 Somerset Street Hummelstown, PA 17036 USA.

Nguoi dai dién theo iy quyén cua ba Mai: Ong Trﬁn’Tér‘l Q, sinh nam 1961; cu tra
tai: ‘1017/32 duong H, Phuong AB, Quan CD, Thanh pho H6 Chi Minh, “van ban uy
quyen ngay 19 thang 01 nam 2012”.

3.2. Ba Nguyén Thi Tuyét N, sinh ndm 1965; cu tra tai: 1017/32 duong H, Phuong
AB, Quan CD, Thanh pho H6 Chi Minh.

Nguoi dai dién theo ty quyén cua bd Nga: Ong Trﬁn’Tér‘l Q, sinh ndm 1961; cu tra
tai: 1017/32 dudng H, Phuong AB, Quan CD, Thanh pho H6 Chi Minh, “van ban uy
quyen ngay 17 thAng 4 nam 2012”.

3.3. Ba L& Thi Thu N, sinh nam 1968;
3.4. Anh Lé Thanh D, sinh nam 1995;
3.5. Chi Lé Thanh V, sinh nam 2003;

Cung cu tra tai: 1017/32A dudng H, Phudng AB, Quan CD, Thanh phé H6 Chi
Minh.

NOI DUNG VU AN:

Tai don khoi kién ngdy 05/3/2008 va qué trinh t6 tung, ba Dang Thi Q khai: Ngudn
gdc can nha 345/66 HV nay 1a 1017/32 H la ciia me chong ba 1a cu Nguyén Thi C (chét
nam 1981) xay dung tir nam 1963. Cy Nguyén Thi C c¢d chdng la cu Nguyén Ngoc D (d4
chét, khong nhé ndm) va c6 con trai duy nhat 1a 6ng Nguyén Hiéu T (chét nim 2006 va la
chdng ctia ba Pang Thi Q). Ba Pang Thi Q va dng Nguyén Hiéu T ¢6 hai ngudi con gai 1
ba Nguyén Thi Tuyét M va ba Nguyén Thi Tuyét N.

Nam 1980, cu Nguyén Thi C cho cu L& Thi H (chét ndm 1997) va céc con cua cu
L& Thi H ¢ nho mot phan ting trét ¢6 dién tich 3,86m x 10,24m = 44,5n1" (theo ban v&
ngay 04/12/2008 ciia Cong ty C6 phan dia 6c MH) con phan lau phia trén gia dinh ba van
dang sir dung. Phin nha cho ¢ nhd sau ndy duoc cp s6 1017/32A duong H. Sau khi cu
Nguyén Thi C chét, ong Nguyén Hiéu T 1am thi tuc hop thirc hoa chii quyén nha va duoc
Uy ban nhan dan Quan CD cip Gidy phép hop thic hoa chii quyén nha s6 14 ngay
09/01/1987. Nam 1996, gia dinh ba yéu cau cu L& Thi H tra lai phan nhd muon. Cu Lé
Thi H dong ¥ va hen 15 ngdy s& giao nhung sau d6 cu L& Thi H chét, cac con cia cu L8
Thi H 1a 6ng Lé Pai P, 6ng Nguyén Thé P tiép tuc sir dung. Nam 2008, gia dinh ba lam
Théng b&o doi nha cho ¢ nho nhung gia dinh 6ng Lé Pai P khong thuc hién. Do do, ba
khoi kién y8u cau gia dinh dng Lé Dai P, 6ng Nguyén Thé P tra lai phan nha néu trén cho
gia dinh ba.
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Bi don 1a 6ng L& Pai P khai: Trudc day cu Nguyén Thi C (su ¢ tru tri Chiia LS)
¢6 03 can nha. Nam 1987, vo chong 6ng Nguyén Hiéu T, ba Bang Thi Q ban 01 cin nha
cho ¢d L& Thi C dé lam tuong phat. Mot cén nha nira vo chong 6ng Nguyén Hiéu T, ba
bang Thi Q dang st dung. Can nha s6 1017/32A H hién gia dinh 6ng dang st dung c6
nguon gdc cta me cac ong 1a cy L& Thi H mua ctia cu Nguyén Thi C ¢0 lap Glay nhugng
nha dé ngay 07/3/1979 véi s tién 1.600d, c6 X4 nhan ctia ong Nguyén Huyét D 1a can bo
cua Uy ban nhan dan Phuong 10, Quan CD, Thanh phd HO6 Chi Minh nén 6ng khong
ddng ¥ voi yu ciu cua nguyén don.

Ong Nguyén Thé P khai: Nguyén can nha 1017/32 H, Phuong AB, Quan CD,
Thanh phé Ho Chi Minh 14 cia cu Nguyén Thi C. Can nha 6ng dang ¢ hién nay do cu
Nguyén Thi C d4 ban cho me cta ong 1a cu L2 Thi H nim 1979, c6 gidy nhugng nha. Sau
d6 cu C dinh ban phan lau phia trén cin nha cua ong nhung bi vo chong 6ng Nguyén Hiéu
T, ba Pang Thi Q chiém doat nén gia dinh dng d4 hién phan lau d6 cho Uy ban nhan dan
Phuong 10, Quan CD, Thanh phd H6 Chi Minh tir d6 cho dén nay. Theo 6ng cin nha nay
Ig ra thudc Vé nha nudc tiép nhén, quan 1y vi cu Nguyén Thi C chi c6 mot minh khéng c6
chdng con. Néu Nha nudc xét thiy can tiép thu can nha nay dé phuc vu loi ich cho
phudng thi gia dinh 6ng s& hién ludn phan nha gia dinh 6ng dang str dung,

Nguoi ¢6 quyén loi va nghia vu lién quan la ba Nguyén Thi Tuyét M, ba Nguyén
Thi Tuyét N thong nhat véi trinh bay ctia ba Pang Thi Q.

Ba Lé Thi N (vo cua 6ng Lé Dai P) théng nhét véi trinh bay cia ong L& Dai P.

Tai Ban an dn sy so thdm s6 14}1/2013/DS-ST ngay 01/02/2013, Toa an
nhan dan Thanh pho H6 Chi Minh quyét dinh:

Chdp nhdn y8u cau khoi kién ciia ba Bang Thi O

Bugc dng Lé Pai P, 6ng Nguyén Thé P cing gia dinh phdi giao trd phan
nha toq lac tai so 1017/324 H, Phuong AB, Qudn CD, Thc":lnh~ pho Hé Chl"Minh
cho ba Bang Thi O va nhitng nguoi thira ke cua ong Nguyen Hiéu T (gom ba
Nguyén Thi Tuyét M, Nguyén Thi TuyetN) c6 dién tich 45,6m? theo bdn vé hién
trang vi tri nha do Cong ty cé phan dia 6c MH \dp ngay 04/12/2008, ngay sau
khi bdn dn co hiéu luc phap ludt.

Toa &n céap so tham con quyét dinh vé 4n phi va quyén khang co cua cac
duong su.

Ngay 12/5/2013, dng Lé Pai P c¢6 don khang c4o ban 4n so thim néu trén.

Tai Ban 4n dan sy phic tham s 380/2013/DS-PT ngay 18/12/2013, Toa
Phdc tham Toa &n nhan dan toi cao tai Thanh pho H6 Chi Minh quyét dinh:

Khéng chdp nhén khdng cdo ciia bi don dng Lé Pai P.

Ap dung Piéu 256 B¢ ludt dan su.

Chdp nhdn don khéi kién ciia ba Pang Thi O.

Buéc dng Lé Pai P, 6ng Nguyén Thé P cung nhitng nguwoi trong gia dinh
Cua hai ong phai tra lai cho ba Dang Thi O va nhing nguoi thira ké ciia 6ng
Nguyén Hiéu Tlaba Nguyén Thi Tuyét M, Nguyén Thi Tuyét N mot phan nha

tog lac tai sé 1017/324 dwong H, Phuwong AB, Qudn CD, Thanh pho Hé Chi
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Minh c6 dién tich 45,6m? theo ban vé hién trang vi tri nha do Cong ty cé phan
dia oc MH lgp ngay 04/12/2008.

Toa &n cap phuc tham con quyét dinh vé an phi.

Sau khi xét xtr phtc tham, 6ng Lé Pai P dé nghi xem xét theo thu tuc giam
d6c tham d6i v6i Ban an phic tham néu trén.

Tai Quyét dinh sé 108/2016/KN-DS ngay 01/12/2016, Chanh an Toa an
nhan dan tdi cao d4 khang nghi Ban 4n dan su phuc tham s 380/2013/DS-PT
ngay 18/12/2013 cua Toa Phic thim Toa an nhan dan téi cao tai Thanh phé Ho
Chi Minh; dé nghi Hoi ddng Tham phan Toa &4n nhan dan tdi cao hay Ban an
dan sy phuc thaim néu trén va hiy Ban an dan sy so tham s 141/2013/DS-ST
ngay 01/02/2013 ctia Toa &4n nhan dan Thanh phé Hb Chi Minh; giao hd so vu
4n cho Toa an nhan dan Thanh phd H6 Chi Minh xét xir so thdm lai theo quy
dinh cua phép luat.

Tai phién tda giam dbc tham, Pai dién Vién kiém sat nhan dan téi cao dé
nghi Hoi dong Tham phan Toa &n nh&n dan toi cao chap nhan Khang nghi cua
Chanh an nhan déan toi cao.

NHAN PINH CUA TOA AN:

[1] Ngudn gbc can nha sé 1017/32A, 1017/32 dudng H (56 cii 1a 345/66
duong HV) la cua cy Nguyén Thi C xay dung ndm 1963. Cu Nguyén Thi C va cu
Nguyén Ngoc D ¢6 con duy nhat 12 ng Nguyén Hiéu T. Sau khi cu Nguyén Thi
C chét, ong Nguyén Hiéu T da ké khai di san thira ké, 1am thu tuc hop thtc hoa
nha sé 345/66 duong HV, Phuong 10, Quan CD. Theo T& khai di san thira ké
ctia 6ng Nguyén Hiéu T ¢6 xac nhan ctia Uy ban nhan dan Phudng AB, Quéin
CD, Thanh phé H6 Chi Minh ngdy 27/4/1987 thi dng Nguyén Hiéu T khai di
san thira ké ctiia cu Nguyén Thi C 1a can nha sé 345/66 duong HV, Phuong 10,
Quan CD, Thanh phé H6 Chi Minh véi dién tich 80m®. Gidy phép hop thirc hoa
chi quyén nha s6 14/GP-UB ngay 09/01/1997 do Uy ban nhan dan Quan CD,
Thanh phé H6 Chi Minh cip cho vo chong 6ng Nguyén Hiéu T, ba Pang Thi Q
thé hién vo chong 6ng T, ba Q dugc hop thirc héa s hitu cin nha sé 345/66
duong HV néu trén voi dic diém 1a loai nha phé cip 2, cau triic 02 tang, dién
tich dit 80m?, dién tich sir dung 160m?® Tuy nhién, cin c&r ban v& so dd nha o,
dat & cua COng ty Trach nhiém hiru han thiét ké - xay dung LH lap ngay
10/12/2007 thi cin nha sé 1017/32 dugc xay dung trén thira dat c6 dién tich 1a
177,8m?. Trong d6 dién tich st dung riéng la 133,8m? va dién tich sir dung chung
la 44m?. Can ct ban v& cua Cong ty C6 phan dia 6c MH lap ngdy 4/12/2008 thi
trong tong s6 133,8m? dat c6 can nha sb 10/7/32 néu trén va cé 45,5m* la dién
tich dat c6 can nha s6 10/7/32A dang tranh chip. Nhu vdy, Toa an cap so tham,
cap phuc thim chua 1am r0 tai sao gia dinh 6ng T, ba Q chi ké khai va duoc hop
thirc hoa cha quyén cin nha sb sb 345/66 dudng HV véi dién tich dat 1a 80m?
khdng ké khai dién tich phin nha dat dang tranh chép.

[2] Trong qua trinh giai quyét vu an 6ng Lé Pai P va dng Nguyén Thé P
khai rang cin nha s6 1017/32A gia dinh cac 6ng dang ¢ hién nay do me cua céc
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6ng la cu Lé Thi H mua cta ba Nguy&n Thi C nam 1979 c6 gidy viét tay, co xac
nhan cua 6ng Nguyén Huyét D - nguyén Phé chi tich Uy ban nhan dan Phuong
10, Quan CD, Thanh phé H6 Chi Minh (hién nay 1a Phudng AB, Quan CD) va
6ng Nguyén Van T - nguyén canh sat khu vuc. Ngay 12/12/2013, 6ng Lé Pai P
d4 nop cho Toa Phic tham Toa an nhan dan téi cao tai Thanh phé H6 Chi Minh
“TO TUONG TRINH” vé ngudn gdc cin nha sé 1017/32A, H, Phuong AB,
Quan CD, Thanh phé H6 Chi Minh c¢6 x&c nhan cia 6ng Nguyén Van T ngay
10/12/2013. Ong Nguyén Vin T ghi x4c nhan vao to tuong trinh ciia 6ng Lé
Pai P néu trén véi noi dung: “T6i, Nguyén Vin T nguyén 1a Canh sat khu vuc
tir naim 1978 dén thang 10/2010 tai dia ban c6 can nha sé 345/66, HV, Phuong
10, Quan CD (nay la 1017/30, 1017/32 va 1017/32A, H, Phuong AB, Quan CD,
Thanh phd Hd Chi Minh). Can nha 345/66, HV ¢6 ngudn gbc 1a ngdi chua Linh
Swong TM do Ni su Diéu Pinh (tirc ba Nguyén Thi C) tru tri. Nam 1979, ba C
ban mot phan 345/66 (nay mang sd 1017/32A) cho ba L& Thi H. Sau d6 ba C
chét, phan nha dat con lai do vo chong 6ng Nguyén Hiéu T, ba Pang Thi Q st
dung...”. Gidy x4c nhan cua 6ng Nguyén Huyét B ngay 9/5/2013 c6 noi dung:
“...TOi xin xac nhan gidy nhuong nha gitta ba Nguyén Thi C va nguoi nhan 1a
Lé Thi H, sinh nam 1921 do t6i xac nhan vdi tu cach 1a Phd cha tich UBND
Phuong 10, Quan CD vao thoi diém ngay 07/3/1979. T6i con nhd 16 ba C ¢ gan
chla Giac Hai. Tuy con ddu caa Uy ban nhan dan Phuong 10 ¢& mo nhung nhé
lai sy viéc va chit ky cuta t6i, t6i nhan ra ngay do 1a chir ky cta minh...”. Nhu
vay, Toa an cip so thim, cap phiic tham chwa xem xét, danh gia vé gié tri phap
ly cua gidy nhwong nha, chua 1am rd 1oi khai cua 6ng Nguyén Huyét D, ong
Nguyén Van T ma xac dinh gia dinh cu L& Thi H va cac con la 6ng Lé Pai P,
6ng Nguyén Thé P ¢ nhd mdt phan cin nhd sé 345/66 (hién nay 1a nha sb
1017/32A duong H, Phuong AB, Quan CD, Thanh phé HS6 Chi Minh) cia cu
Nguyén Thi C; tir d6 budc gia dinh 6ng Lé Pai P, dng Nguyén Thé P phai tra
lai cho ba Pang Thi Q va nhitng ngudi thira ké ciia ong Nguyén Hiéu T nha dat
la chua du can cu.

[3] Mat khac, tai budi hoa giai ngdy 22/5/2012, 6ng Tran Tan Q 13 nguoi dai
dién theo uy quyén cua ba Bang Thi Q trinh bay ba Déng Thi Q tu nguyén hd tro
chi phi van chuyén d6 dac khi don nha la 10.000.000 dong va dong ¥ tra chi phi
nang nén va xay magi nha vé sinh véi sd tién 1a 20.000.000 dong cho gia dinh 6ng
Lé Pai P nhung khi xét xir vu an thi Toa &n cap so tham, cip phuc thim budc gia
dinh 6ng Lé Pai P va 6ng L& Thé P tra nha cho ba Pang Thi Q va nhiing ngudi
thira ké cuia 6ng Nguyén Hiéu T khong hoi lai duong sy dé ghi nhan su tu nguyén
ctia cac duong su, nén viée giai quyét 1a khong diing phap luat.

[4] Veé viée ap dung phap luét. Cu Nguyén Thi C chét ngdy 22/6/1981, ¢ con
duy nhat 1a dng Nguyén Hiéu T. Theo Ban sao Gidy chimg tir do Uy ban nhan dan
Phuong AB, Quan CD, Thanh phé H5 Chi Minh x4c nhédn thi cu Nguyén Hiéu T
chét ngdy 21/11/2006. Tai phién tda phic thim, ba Dang Thi Q khai ba Nguyén Thi
Tuyét M di M¥ vao nam 1993. Trong khi bi don 13 6ng Nguyén Thé P va 6ng Lé
Pai P déu cho rang cin nha s6 10/7/32A duong H dang tranh chap do cu Nguyén
Thi C ban cho me cia cac ong 1a cu L& Thi H theo Gidy nhugng nhd ngay
07/3/1979. Do vay, Tda &n cip so tham 4p dung Nghi quyét s 1037/2006/NQ-
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UBTVQH11 ngay 27/7/2006 ciia Uy ban thudng vu Qudc Hoi vé giao dich dan sy
vé nha & duoc giao dich trudc ngdy 01/7/1991 c6 ngudi Viét Nam dinh cu ¢ nude
ngoai tham gia 1a khong dung. Toa an cip phuc thim ap dung Bo luat Dan sy dé
giai quyét ciing la sai. Truong hop ndy cin phai &p dung Nghi quyét sb
58/1998/NQ-UBTVQH10 ngay 24/8/1998 V& giao dich dan sy vé nha ¢ dugc xac
lap trude ngdy 01/7/1991 dé giai quyét vu an méi dung.

Vi cac g trén,
QUYET PINH:

Can ctr diém a khoan 2 Diéu 337, khoan 3 Diéu 343 va Dicu 345 cia Bo
luat t6 tung dan sy, Nghi quyét s6 103/2015/QH13 ngay 25/11/2015 cua Qudc hoi
vé viéc thi hanh B9 lut t6 tung dan sy;

1. Chap nhan Khéang nghi s6 108/2016/KN-DS ngay 01/12/2016 cua Chanh
an Toa an nhan dan toi cao doi v6i Ban an dan sy phtc tham s6 380/2013/DS-PT
ngay 18/12/2013 cua Toa Phuc tham Toa an nhan dan t6i cao tai Thanh pho Ho
Chi Minh.

2. Huy Ban an dan sy phac tham sé 380/2013/DS-PT ngay 18/12/2013 cua
Toa Phlc tham Toa &n nhan dan tdi cao tai Thanh phdé HO Chi Minh va Ban an
dan su so tham sb 141/2013/DS-ST ngay 01/02/2013 ctia Tda &n nhan dan Thanh
phé H6 Chi Minh.

~ 3.Giao ho so vy én cho Toa 4n nhan dan Thanh pho HO Chi Minh Xét i so
tham theo dtng quy dinh cta phap luat.

Noi nhén: TM. HQOI PONG THAM PHAN

- Chanh an TANDTC (dé bao céo); T > 1 R
- VKSNDTC (Vu 9); THAM PHAN - CHU TQA PHIEN TOA

- TANDCC tai Thanh ph6 HO Chi Minh;
- TAND Thanh phé H6 Chi Minh
(kemhosovyan);
- Cyc THADS Thanh phé H) Chi Minh;
- Cac duong sy (theo dia chi); J4 5
- Luu: VP, Vu GPKT II, HS, THS, Tonzgdzgllll;)Hao



