TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO NINH BINH Poc 1ap - Tw do - Hanh phic
TINH NINH BINH

Ban dn s6: 02/2017/ST-KDTM
Ngay: 24/08/2017. ‘
“V/v Tranh chdp hop dong tin dung”.

NHAN DANH
NUGOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO NINH BINH - TINH NINH BINH
- Véi thanh phdn Hpi dong xét xir so' thiam gom co:

- Thdam phdn - Chii toa phién toa: Ong Nguyén Anh Tuén.
- Cdc Héi tham nhan dan: 1. Ong Hoang Vin Binh.
2. Ong Lé Vin Tu.

- Thu Ky Toa dn ghi bién bdn phién toa: Ong L3 Hoang Giap- Can bo Toa 4n
nhan dan thanh phé Ninh Binh, tinh Ninh Binh.

- Dai di¢n Vién kiém sdt nhan ddn thanh phé Ninh Binh tham gia phién t0a:
Ba Pham Thi Thuy Huong - Kiém sat vién.

Ngay 24 thang 08 nam 2017, tai tru s& Toa an nhan dan thanh phd Ninh Binh,
tinh Ninh Binh xét xtr so thAm cong khai vu an thy 1y s6: 22/2017/TLST- KDTM,
ngay 17 thang 04 nam 2017 vé viéc “Tranh chap hop dong tin dung”, theo Quyét
dinh dua vy an ra xét xir s6: 03/2017/QDXXST- KDTM, ngay 19 thang 07 nam 2017
gifra cac duong su:

- Nguyén don: Ngan hang thuwong mai TNHH MTV C.

Try so: Toa nha T, duong D, phuong N, quan K, thanh phé Ha Noi.

Nguot dai dién theo phap luat: Ong Pham H- Tong giam ddc.

Nguoi dai dién theo Uy quyén: Ong Lé Vian S- Giam d6c Ngan hang thuong
mai TNHH MTYV C- Chi nhanh tinh Ninh Binh.

Nguoi duge Uy quyén lai: Ong Nguyén Van Ng- Can bo xir Iy no phong Kinh
doanh Ngan TM TNHH MTYV C- Chi nhanh Ninh Binh (C6 mat).

- Bj don: Ong Nguyén Vin Th - Chii doanh nghiép tw nhan Xay dung va
Thuong mai A (C6 don xin xét xir vang mat).

Pia chi: SO nha x, dudng B, phé Th, phuong D, thanh phd B, tinh Ninh Binh.

- Ngueoi ¢6 quyén loi va nghia vu lién quan:

* Ba Pang Thi Th (Vang mat).

Dia chi: S6 nha x, duong D, phé Th, phuong D, thanh phé B, tinh Ninh Binh.

* Ong Nguyén Vian Th1, ba Hoang Thi Thu H (Vang mat).

Pia chi: S6 nha M, duong D, phd Th, phuong P, thanh phd B, tinh Ninh Binh.

* Ong Duong Cong Ch, ba Nguyén Thi T (Vang mit).
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Dia chi: S6 nha Y, dudng Th, phd T, phuong Th, thanh phd B, tinh Ninh Binh.

* Anh Duong Cong B, Duong Cong H, Duong Cong M (Duong Van M) (Vang
mat).

Pia chi: S6 nha Y, dudng Th, phd T, phuong Th, thanh phd B, tinh Ninh Binh.

NOI DUNG VU AN

Nguyén don Ngan hang C (goi tat 1a GP), khoi kién budc bi don ong Nguyen
Vién Th phai tra ng tlen vay cung l3i xuat qua han va dé nghi xu 1y tai san thé chap véi
bi don, nguoi c6 quyén loi va nghia vu lién quan cu thé nhu sau:

Ngay 05 thang 07 nim 2011, GP chi nhanh Ninh Binh va 6ng Nguyén Vin Th -
Chu doanh nghiép tw nhan Xay dung va Thuong mai A d3 ky hop dong tin dung ngin
han, han mutc s6 7879/2011/GPB-NB/HD theo hop dong

- GP cho dng Th vay thuong xuyén s tién la: 2.000.000.000dong (Hai ty
dong).

- Thoi han duy tri han mirc cho vay: 12 thang, ké tir ngay 05/07/2011 dén ngay
05 thang 07 nam 2012.

- Thot han vay theo ting khé w6e nhan no cu thé.

- Muyc dich vay: B6 sung von luu dong phuc vu thi cong cac cong trinh xay
dung.

- Hinh thirc tra no: Tién 1ai tra vao ngay 05 hang thang bat dau tir ngay 05
thang 08 nam 2011. No gc tra theo timg Khé udc nhan no cu thé.

Theo hop dong tin dung trén, ngay 26/04/2012, 6ng Nguyén Vin Th da ky khé
udc s6 7879/2012/GPB-NB/KU03 véi s tién nhan ng 1a 1.550.000.000d6ng (Mot ty,
nim trim, nim muoi triéu dong).

- L4i suat: Ap dung 13i suét tha noi, thay d6i 01 thang/lan vao ngdy 26 hang
thang. L&i suat ky dau tién 1a 21,0% nam. Lai suat cho cac ky vay tiép theo duoc xac
dinh bang 1ai suat huy dong tiét kiém ky han 12 thang tra lai cuo1 ky+ Bién do quy
dinh ciia GP tai thoi diém diéu chinh. Ky han diéu chinh 13i suét trén timg khé udc
nhan ng/hodc cach thirc xac dinh 13i suit cho vay phai tuan thu va chiu su diéu chinh
theo chinh sach 14i suit ctia GP tai timg thoi ky. Muc dich: Bu dip tién mua hang va
thanh toan tam ing lvong nhan cong.

- Hién tai du no ctia bén vay 6ng Nguyén Van Th phai tra cho GP tinh dén thoi
diém 23 thang 08 nam 2017 1a 2.499.238.295d6ng lam tron sb 1a 2.499.238.300d6ng
(Hai ty bbn tram chin chin triéu, hai trim ba muoi tam nghin, ba trim dong) bao gom:

* No gbc: 771.934.956 dong

* No 13i qua han la: 1.727.303.339d6ng.

- Pé bao dam thyc hién nghia vu ctia khoan vay trén 6ng Nguyén Van Th va ba
Ding Thi Th; 6ng Nguyén Vin Thl va ba Hoang Thi Thu H; ho gia dinh 6ng Duong
Cong Ch va ba Nguyén Thi T da thé chap tai san sau:

* Tai san thir nhat: Theo hop dong thé chép tai san s6 8360/2011/HPBL/GPB-
NB, ngay 05 thang 07 ndm 2011, tai san gdm mot nha mai bang 03 tang, tong dién
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tich str dung 157,5m? xay dung theo ket cau khung bé tong cdt thép tudong gach do
bao quanh cung; Quyén st dung 52 ,5m?, thira sb 26, to ban d6 quy hoach thudc phé
Th, phudng D, thanh phd B ¢ glay chu’ng nhan quyén st dung dat sO AC 307098 do
Uy ban nhan dan thanh phé B cip ngay 06/03/2006, vao sd cap glay chirng nhan
Quyén st dung dat sd: 114QSDD/114-CQ/QPUB mang tén ong Nguyén Vin Th va
vo la Pang Thi Th. Tri gia 747.600. OOOdéng

* Tai san thir hai: Theo hop dong the chap tai san sb 8361/2011/HDBL/GPB-
NB, ngay 05 thang 07 nam 2011, tai san gom mot nha mai bang 02 tang, tong dién
tich str dung 80m’ cung Quyén st dung dat 74, 5m , thira dét 16 s 66, tO ban dd so
02- Dja chi: Phd T, phuong Th, thanh pho B c6 gidy chung nhan quyen su dung dat sb
Y618246 do Uy ban nhan dan thi xa B cap ngay 27/07/2004, vao s6 cap gidy chimg
nhan Quyén s dung dit sd: 00824/PT-04QDSD/706/QP-UB mang tén ho 6ng
Duong Cong Ch va ba Nguyén Thi T. Trj gia 861.400.000d6ng.

Tong gia tri tai san thir nhat va tha hai 1a 1.609.000.000d6ng ban dam cho sb
tién vay 1.100.000.000ddng.

* Tai san tht ba: Theo hop dong thé chap tai san s6 8394/2011/HPBL/GPB-
NB, ngay 09 thang 08 nam 2011, tai san gém Mot nha mai béng 03 tang, tong dién
tich str dung 157,5m? xay dung theo ket cau khung bé tong cot thép tuong gach dod
bao quanh cung Quyen s dung 52 ,5m?, thira s6 26, t& ban dd quy hoach thudc phd
Th, phudng D, thanh phd B co gidy chu‘ng nhan quyen sir dung dat s6 AC 307099 do
Uy ban nhan déan thi xa B cap ngay 06/03/2006, vao sb cap gidy chung nhan Quyén sir
dung dat s6: 115QSDD/115-CQ/QPUB, mang tén ong Nguyén Vin Thl va vo la
Hoang Thi Thu H. Tri gia tai san 1a 747.000.000d0ng gia tri bao dam cao nhat 13
500.000.000d6ng.

Céc tai san thé chip hién con nguyén ven khong bi mat mat hu hong.

Do 6ng Nguyén Vin Th vi pham nghia vu tra ng nén GP khéi kién:

Budc ong Nguyén Vian Th phai tra cho GP tién no tinh dén ngay 23/08/2017
gom: Tién ng goc 771.934.956d0ng (Béy tram, bay mot triéu, chin trdim ba tu nghin,
chin tram nam sdu dong) Tién 14i suat qué han 13 1.727.303.339d0ng
(Mot ty, bay tram hai bay triéu, ba trim linh ba nghin ba trin ba chin dong). Tong tién
gbc, 1ai suat qua han chua thanh toan la: 2.499.238. 295dong, lam tron sb la
2.499.238.300d6ng (Hai ty bon tram chin chin triéu, hai trdm ba mudi tdm nghin, ba
tram dong) va budc 6ng Nguyén Vin Th con phai tra 1ai suat qua han trén so tién ng
gbc chua thanh toan, theo muc 13i sudt thoa thuan trong hop dong tin dung sO
7878/2011, ngay 05 thang 07 nam 2011, tir ngay 24 thang 08 nam 2017 cho dén khi
ong Th tra het tién no gdc cho GP.

Pé nghi xu ly tai san thé chip cua vo chong ong Nguyén Vin Th va nhiing
nguoi c6 quyén loi va nghia vu lién quan dé thu hdi no.

Bi don 6ng Nguyén Vian Th thira nhan giao két hop dong tin dung, hop dong
thé chap véi GP nhu trén. Theo hop dong tin dung s6 7879/2011/GPB-NB, ngay 05
thang 07 ndm 2011, tinh dén ngay 27 thang 03 nam 2017, 6ng Th con no GP:
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* S6 tién 1a: 2.398.597.273 dong (Hai ty ba trdm chin tdm triéu nam trdm chin
bay nghin hai tram ba bay dong) gom:

- No gbc: 771.934.956d0ng.

- No 141 qua han: 1.626.662.317d6ng.

* Pé bao dam dé thuc hién nghia vu cta khoan vay trén 6ng Nguyén Van Th va
ba Ping Thi Th; éng Nguyén Vin Thl va ba Hoang Thi Thu H; hd 6ng Duong Cong
Ch va ba Nguyén Thi T di thé chap tai san dung nhu nguyén don trinh bay.

Do diéu kién suy thodi ctia nén kinh té nodi chung va hoat dong cta doanh
nghiép A gap nhiéu kh6 khan nén 6ng Nguyén Van Th chua thanh toan khoan no trén
cho GP. Ong Nguyen Vin Th s& c¢6 trach nhiém tra dan khoan no trén cho GP va dé
nghi GP gidm mot phan 1di cho 6ng Nguyén Vin Th.

Ngudi c6 quyén loi va nghia vu lién quan: Ba Piang Thi Th, anh Nguyén Vin
Thi, chi Hoang Thi Thu H, anh Duong Coéng Ch, chi Nguyén Thi T thira nhan c6 ky
két hop dong thé chap tai san voi GP nhu dai dién nguyén don trinh bay, muc dich
bao lanh cho 6ng Nguyén Van Th vay tién. Ba Th, anh Th1, chi H, anh Ch, chj T d¢
nghi 6ng Nguyén Van Th phai ¢ trach nhiém tra sb tién no nhu cam két cho Ngan
hang dé giai phong thé chép, tra lai tai san thé chap cho ba Pang Thi Th, anh Nguyén
Vin Thl, chi Hoang Thi Thu H va ho gia dinh anh Duong Céng Ch, chi Nguyén Thi
T.

Pai dién GP khong chap nhan phuong 4n tra no dan va xin giam 13i xuat cia
6ng Nguyén Vian Th vi 6ng Nguyén Vian Th di vi pham nghia vu tra no nhiéu lan,
phuong an trad ng khong co.

Tai phién toa dai dién Vién kiém sat phat biéu: Trong qua trinh giai quyet vu
an, Tham phan, Hoi dong xet xu, Thu ky phién toa va nhimg nguoi tham gia t6 tung
ké tir khi thu 1y vu an dén trude thoi diém Hoi dong x€t xur nghi an, da tuan thu, thuc
hién dﬁy du, ding cac quy dinh cua phap luat t6 tung dén su.

Vé viéc giai quyet vu an:

- Ap dung Diéu 342, 343, 344, 348, 349, 355, 361, 362, 363, 369, 471 BJ luat
dan sy nam 2005; DPiéu 91, 95 Luat cac to chire tin dung; biéu 106 Luat dat dai
2003; khoan 1, khoan 3 Diéu 228 Bo luat t6 tung dan su.

- Can cu Piéu 147 B luat t6 tung dan sy, 4p dung Diéu 6, khoan 2 Piéu 26
Nghi quyet 326/2016/U BTVQH14, ngay 30 thang 12 nam 2016 cua Uy ban thuong
vu qubc hoi quy dinh vé mic thu, mién, giam, thu, ndp, quan 1y va str dung an phi, 18
phi Toa an.

* Chap nhén yéu cau khéi kién cua GP. Budc 6ng Nguyén Vian Th phai tra cho
GP tién ng goc va lai sudt qua han tinh dén ngay 23/08/2017 gdém: Tién no goc
771.934. 956dong (Bay tram, bay mot triéu, chin trim ba tu nghin, chin tram nam sau
ddng); Tién 14i xuét qua han 1a 1.727.303. 339dong (Mot ty, by trim hai bay triéu. ba
trim linh ba nghin, ba trim ba chin ddng). Tong ca tién gdc va 13i sudt qua han chua
thanh toan 1a: 2.499.238.295d0ng lam tron sb 1a 2.499.238.300d0ng (Hai ty bén tram
chin chin triéu, hai trdm ba muoi tam nghin, ba tram dong) va 6ng Th con phai lai

suit qua han trén s tién ng goc chua thanh toan, theo mirc i suét thoa thun trong
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hop dong tin dung sb6 7878/2011, ngay 05 thang 07 nam 2011, tinh tir ngay 24 thang
08 nam 2017, cho dén khi tra het tién gbc cho GP. GP tlep tuc quan ly gidy cac gidy
to xac lap quyen sO htru, sir dung cua cac tai san thé chip va c6 quyén xur ly, phat mai
cac tai san thé chap, hodc dé nghi co quan thi hanh an phat mai tai san thé chap theo
hop ddng thé chap sb 8360/2011/HPBL/GPB-NB, ngay 05 thang 07 nim 2011, s
8361/2011/HPBL/GPB-NB, ngay 05 thang 07 nam 2011, s6 8394/201 l/HDBL/GPB—
NB, ngay 09 thang 08 nim 2011 dé thu hdi no khi ban 4n ¢6 hiéu lyc phap luat.

* Nghia vu nop an phi: Ong Nguyén Van Th phai chiu toan bd an phi theo quy
dinh cua phap luat.

NHAN PINH CUA TOA AN

[1] Vé quan hé phap luat tranh chap: GP va 6ng Nguyén Vin Th giao két
hop ddng tin dung sb 7879/2011/GPB-NB, ngay 05 thang 07 nim 2011; GP va 6ng
Nguyén Vin Th cing nhitng ngudi ¢6 quyén loi va nghia vu lién quan giao két hop
d6ng thé chip thai san. Bén vay 6ng Nguyén Vin Th khong thuc hién dung nghia vu
tra no, GP khai kién ong Nguyén Van Th dé nghi boc 6ng Th phai tra ng va xu 1y tai
san thé chap dé thu hdi ng ddy 1a tranh chip kinh doanh thuong mai thudc tham quyén
cua Toa an theo quy dinh tai Piéu 30 B luat td tung dan su.

[2] V& yéu cau khoi kién cia nguyén don.

Nguyén don (GP), bi don 6ng Nguyén Vin Th thira nhan hai bén c6 giao két
hop déng tin dung s6 s6 7879/2011/GPB-NB, ngay 05 thang 07 nam 2011 va tinh dén
thoi diém khoi kién 27 thang 3 nam 2017 12 2.398.597.273 dong (Hai ty ba tram chin
tdm triéu nim trim chin bay nghin hai trim ba bay dong) gom: No gbc:
771.934.956d6ng, no 13i qua han: 1.626.662.317dong.

Bi don 6ng Th, ngudi cé quyén lgi va nghia vu lién quan va nguyén don thira
nhan hai bén c6 giao két hop ddng thé chip tai san nhu ndi dung vu an. Cac bén
duong su khong c6 tranh chip, pht hop véi tai liéu ching cir ¢6 trong hd so vu an day
1a tinh tiét sy kién khong phai chttng minh theo quy dinh tai khoan 2 Diéu 92 B9 luat
td tung dan sy.

Bi don 6ng Nguyén Vian Th khong thuc hién viée tra no dung theo hop dong
tin dung va GP, khai kién 6ng Th phai tra no cho GP tinh dén ngay 23/08/2017 gom:
Tién no gbc 771.934. 956d6ng (Béy tram, bay mét triéu, chin trim ba tu nghin, chin
tram nam sau dong); Tién 13i suat qua han 1a 1.727.303. 339dong (Mot ty, bay trdm hai
bay triéu ba tram linh ba nghin,ba tram ba chin dong) Tong tién gbc va lai suat qua
han chua thanh toan 1a: 2.499.238.295d6ng, 1am tron sb 1a 2.499.238.300d6ng (Hai ty
bbn tram chin chin triéu, hai trdm ba muo1 tam nghin, hai tram chin lam dong) va ong
Nguyén Van Th con phai lai sut qua han trén so tién no gdc chua thanh toan, theo
mirc 13i suat thoa thuan trong hop dong tin dung s6 7878/2011, ngay 05 thang 07 ndm
2011, tinh tir ngay 24 thang 08 nam 2017, cho dén khi tra hét tién gbc cho GP. Pé
nghi xfr Iy tai san thé chép cta vo chong ong Nguyén Vin Th va ngudi ¢6 quyén loi
va nghia vu lién quan dé thu hoi ng, 1a ¢6 cin ct theo quy dinh tai biéu 342, 343,
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344, 355, 361, 362, 363, 369, 471 B9 luat dan sy ndm 2005; Dicu 106 Luat dat dai
2003; biéu 91, 95 Luat cac td chure tin dung

[3] Tal phién toa Nguoi ¢6 quyén loi va nghia vu lién quan da dugce triéu tap
hop 18 1an thir hai van vang mat, bi don c6 don d& nghi xét xur Vang mat. Can ct
khoan 1, khoan 2 Diéu 228 Bo luat td tung dan sy Toa an xét xr vang mat bi don va
nguoi cc') quyén loi va nghia vu lién quan.

[4] V& an phi: Can ctr Diéu 147 B luat t6 tung dan sy, Diéu 6, khoan 2 Piéu
26 Nghi quyét 326/2016/UBTVQHI14, ngay 30 thang 12 nam 2016, cia Uy ban
thuong vu quéc hdi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an
phi, 1& phi Toa 4n; Bi don 6nh Nguyén Vin Th phai chiu toan bd an phi dan sy so
tham (V¢ kinh doanh thuong mai).

GP duogc hoan lai sb tién tam tng 4n phi dan sy so tham (V& kinh doanh
thuong mai da nop).

Vi céc 1€ trén:

QUYET PINH

Ap dung Diéu 342, 343, 344, 348, 349, 355, 361, 362, 363, 369, 471, 474 Bo
luat dan sy ndm 2005; Dicu 106 Luat dat dai 2003; Dicu 91, 95 Luat c4c to chirc tin
dung. Can cu khoan 1, khoan 2 Diéu 228, Piéu 147 B6 luat té tung dan su; ap dung
Diéu 6, khoan 2 Diéu 26 Nghi quyet 326/2016/UBTVQH]14, ngay 30 thang 12 nam
2016 cua Uy ban thudng vu qudc héi, quy dinh vé muc thu, mién, giam, thu, ndp,
quan 1y va sir dung &n phi, 1€ phi Toa an xu:

1. Chap nhan yéu cau khoi kién ctia Ngan hang thuwong mai TNHH MTV C
(GP).

2. Budc 6ng Nguyén Van Th phai tra cho GP s tién vay va ldi suat qua han
con ng tinh dén ngay 23 thang 08 nam 2017 la: 2.499.238.295d0ng lam tron s6
2.499.238.300d6ng (Hai ty bén trdm chin chin tri¢u, hai tram ba muoi tdm nghin, ba
trim dong) trong d6 tién no goc 1a 771.934. 956dong (Bay trim, bay mot tri¢u, chin
tram ba tu nghin, chin tram nam sau dong); Tién no 13 sudt qua han la
1.727.303. 339dong (Mot ty, bay tram hai bay triéu ba tram linh ba nghin, ba tram ba
chin déng). Ong Nguyén Van Th con phai lai sut qua han trén so tién no gbc chua
thanh toan, theo mirc 14i sudt thoa thuan trong hop dong tin dung s6 7 878/2011, ngay
05 thang 07 nam 2011, tir ngdy 24 thang 08 nim 2017 cho dén khi tra hét tién gbc cho
GP.

3. Véxuly tai san the chap:

- GP duoc quyen tlep tuc quan 1y gidy cac gidy to xac 1ap quyén sé hiru st
dung cua cac tai san thé chap.

- GP ¢6 quyén xtr 1y cac tai san thé chap hoic dé nghi co quan thi hanh an phat
mai cac tai san thé chap theo hop dong thé chap s6 8360/2011/HPBL/GPB-NB, ngay
05 thang 07 nam 2011, s6 8361/2011/HPBL/GPB-NB, ngiy 05 thang 07 nam 2011,
s6 8394/2011/HPBL/GPB-NB, ngay 09 thang 08 ndm 2011 dé thu hdi no.
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4. V& an phi: Ong Nguyén Vin Th phai phai chiu an phi dan su so tham (Vé
kinh doanh thuong mai) la 72.000.000 dong + 2% cua phan gia trj tranh chap vuot
2.000.000.000 dong 1a 81.984. 800d0ng (Tam mdt triéu, chin trdim tdm tu nghin tam
tram dong). Tra lai cho GP sb tién tam Gng 4n phi dan su so thim (V& kinh doanh
thuong mai) d3 nop 1a 39.985.000d0ng (Ba chin triéu, chin trim tim lim nghin dong),
theo bién lai thu tién tam tng an phi sb: AA/2016/0000446, ngay 14 thang 04 nim
2017 ctia Chi cyc thi hanh an dan su thanh phé B.

An xir so tham cong khai nguyén don, c6 quyén khang cao trong han 15 ngay,
ke tr ngay tuyén an (24/08/2017). Bi don, ngudi ¢6 quyén lgi va nghia vy lién quan
vang mit co quyen khang cao trong han 15 ngay, ké tir ngdy nhan duoc ban 4n hoic
ban an dugc niém yét theo quy dinh ctia phap luat.

“Truong hop bdn dn dwoc thi hanh theo quy dinh tai Piéu 2 Ludt thi hanh dn
dan sw thi ngueoi dwgc thi hanh dn dan sw, ngueoi phdi thi hanh dan déan sy c6 quyén
thod thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh dn hodc bj
cudng ché thi hanh dn theo quy dinh tai cdc diéu 6, 7,7a va 9 Ludt thi hanh dn ddn
suw; thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai diéu 30 Ludt thi hanh én”.

TM. HOI PONG XET XU SO THAM
Noi nhén: Tham phan - Chu toa phién toa
- Cdc duong sy (Pa ky)
- VKSND Cung cdp
- Toa an nhan dan tinh Ninh Binh.
- Luu HS.

Nguyén Anh Tuén



