TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO B Poc 1ap — Tw do — Hanh phuc
TINH D

Bén 4n sb: 14/2022/LD-ST
Ngay: 22/9/2022

VIv: “TrA g’hcfp don phiong cham
ditt hop dong lao dong trai phap
luat, tien thuwong, bao hiém xa hoi”

NHAN DA
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO B

- Thanh phén Hpi dong xét xir so thcfm gom c6 L

Tham phan - Chui toa phién toa: Ba Tran Thi Cam

Céc H.o”‘i tham nhan dan:

Ba Thieu Thi Phi Loan — Can b huu tri ,

Ba Vwong Thi Khianh Loan — Nguyén can bd Lién doan lao dong thanh pho
B.

- Thur ky phién toa: Ong Nguyén Thanh Pat - Thu ky Toa an nhan dan thanh
ho B.
P - Dai dién Vién kiém sat nhén déan thanh phé B: Ba Nguyén Thiy Duyén —
Kiem sat vién.

Ngay 22 thang 9 nim 2022, tai Try s& Toa 4n nhan dan thanh phd B xét xir so
tham cong khai vu 4n lao dong thu 1y s6 18/2021/TLST-LP ngay 10/3/2021 vé viéc
“TrA chdp don phwong cham dirt hop dong lao dong trdi phdp ludt, tién thuéng, bdo
hiém xd héi” theo Quyét dinh dwa vu an ra xét xtr s6 20/2022/QDXXST-LP ngay 11
thang 8 nam 2022 va quyét dinh hodn phién toa sé 160 ngay 08/9/2022 giita Cac
duong su:

- Nguyén don: Ong Ha Hung A, sinh nam: 1979.
Dia chi thuong tra: Ap Thai An, xa T, huyén V, tinh D.
Tam tra: 680/40/23, duong N, phuong H, thanh phé B, tinh D.
Nguoi dai dién theo uy quyén: Ong Nguyen An H, sinh nam: 1986.
Pia chi lién hé: S6 1770 duong N, khu phd 6, phuong T, B.
Theo vin ban uy quyén ngay 21/12/2020
- Bi don: Cong ty TNHH H.
Dia chi: duong s6 5 khu cong nghiép G, xa G, huyén T, tinh D.
Nguoi dai dién theo phap luat: Ong Truong Linh H va éng Guo Zhi H.
Dai dién theo uy quyén: Ong Nguyén Trong T, sinh nim: 1959.
(Theo van ban uy quyén ngay 07/4/2021)
Dia chi: 71/88, to 6, khu phé 1, phuong L, TP B.
- Ngueoi c6 quyén loi, nghia vu lién quan: Bao hiém xi héi tinh .
Pai dién theo uy quyén: Ba Dinh Thi Phuong H, sinh nam: 1976.
Dia chi: 219, H, phudng Q, thanh ph B.

(Ong H, 6ng T ¢6 mat, ba H c6 don ving mdt)



NOQI DUNG VU AN:

- Theo don khéi kién, ban tw khai, qua trinh giai quyét vu 4n va tai phién
toa, nguoi dai dién theo uy quyen ong Nguyén An H trinh bay:

Ngay 02/05/2019 6ng A va cong ty H c6 ky két hop dong lao dong sb Al.
L1/2019, v6i loai hop déng c6 thoi han dén ngay 30/4/2020. Theo d6, ong A duogc bd
nhiém voi chire vy Quan 1y phong Xuat nhap khau cta coéng ty H. Trong thoi gian
lam viéc, 6ng A da hoan thanh tat ca cac nghia vy cua minh theo quy dinh cta hop
d6ng lao dong va khong vi pham bat ctr diéu ndo trong ndi quy cong ty.

Ngay 06/02/2020 6ng A bat ngd dugc phong nhan su thong bao cho nghi viée;

Ngay 10/02/2020 ong Lai Ngoc Trim di ky quyét dinh thoi viéc sb
12/2020/QDTV-HT (“Quyét dinh sd 12”) theo d6 cham dat hop dong lao dong voi
d6i voi ong A tir ngay 07/02/2020, véi 1y do ong A co don xin thdi viéc.

Ong A nhan duoc Quyét dinh sd 12 kha bat ngd, vi tai thoi diém cong ty H ban
hanh quyét dinh thoi viéc d6i véi ong A, thi 6ng A khong c6 mong mudn nghi viéc,
cling nhu khong c6 don xin théi viéc voi dA nghia ca nhan.

Tai thoi diém nay, 6ng A dang 1a chi tich cong doan ciia cong ty, va thoi diém
hét nhiém ky 1 vao ngay 06/08/2020.

Ngay 21/07/2020 6ng A ban giao toan b tai liéu, gidy to, cong cu lién quan
cho ph6 Chu tich Cong Poan cong ty va nguoi dai dién cong ty.

Nay 6ng A khoi kién yéu cau:

Budc cdng ty H thA toan cho dng A cac khoan tién luong, tién phu cip va cac
khoan tién khac theo quy dinh cua phap luat lao dong, ciing nhu theo thoa thuan trong
hop d6ng co thoi han nén trén va dén hét nhiém ky Cha tich Cong Poan.

Nhu vay, theo hop dong tong muc lwong thuc linh cua ong A 14
59.250.000d/thang. Nhitng thang con lai dén ngay hét nhiém ky Chu tich cong doan
dang 1€ 6ng A duoc lam viéc va nhan duogc 59.250.000d/thang x 6 thang =
355.550.0004.

S tién phai thA toan cho 6ng A do chdm diit hgp dong lao dong trai quy dinh
cua phép luat 1a: 118.500.0004.

Khoan tién bao hiém x3 hoi ma nghia vu cia Cong ty phai dong theo quy dinh
ctia phép luét lao dong 13 21,5% cua sb tién 59.250.000d/thang x 6thang = 12.738.750
X 6 = 76.432.500d. Tai phién toa nguyén don yéu cau Cong ty dong bao hiém xa hoi
cho 6ng A.

Téng sd tién ong A yéu cau cong ty H phai thA toan 1a 550.432.500d (Nam
trdm nim muoi triéu bon trim ba muoi hai ngan nim trim ddng) (chua khiu trir sd
tién Cong ty dong bao hiém x4 ho).

Tai hop dong lao dong c6 khoan phu cap 1.000.000 dong tién phu cp giao
thong, dién thoai, nang suét lao dong... nhung ban chinh hop dong lao dong cua bi
don cung cap c6 téy x04 khong dung sy that, dé nghi Toa 4n xem xét.

Ngoai ra khong c6 yéu cau gi khac va khong cung cip thém chimg ct nao
khac.

Dai dién bi don 6ng Nguyen Trong T trinh bay:

1. Ong Ha Hung A bat dau thir viéc cho Cong ty TNHH H tir ngay 02/4/2019,
dén ngay 02/5/2020 thi giao két hop dong lao dong xac dinh thdi han 13 01 nim dén
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ngay 30/4/2020, tién lwong 1a 7.000.000 dong, cac khoan phu cip: chuyén can:
300.000 ddng, nha & 1a 200.000 dong, xing xe 1a 100.000 dong. Tong cong:
7.600.000 dong/ 1 thang.

Ngay 10/02/2020, trén co s6 c6 don xin thoi viée dé ngay 07/02/2020 cua ong
Ha Hing A gti truc tiép cho ong Guo Guo L — Pho téng giam ddc, Ban giam ddc
Cong ty H da ban hanh quyét dinh s6 12/2020/QDTV-HT, theo d6 ddng ¥ cho ong
Ha Hung A, chirc vu: Nhan vién, bd phan: XNK, dugc thoi viéc tir ngay 07/02/2020,
ly do: viéc riéng.

Nguoi ky hop dong lao dong véi 6ng Ha Hung A 13 dng Guo GuoL — Pho téng
giam ddc, 12 mot trong hai nguoi dai dién theo phap luat ctia Cong ty H.

Ong Ha Hung A ndp don xin thdi viéc cho 6ng Guo GuolL — Pho tong giam ddc
Cong ty H, sau dé co cong viéc 6ng phai vé Trung Qudc va bi phong toa do dich
bénh Covid-19 nén 6ng khong thé c¢6 mat tai Viét Nam dé ban hanh quyét dinh cho
ong Ha Hung A nghi viéc.

Céan ctr vao don xin thdi viéc theo nguyén vong cua 6ng Ha Hung A, 6ng Lai
Ngoc Tram — pho tong giam déc 13 nguoi duoc ong Truong Linh Hng, 13 dai dién
theo phap luat, kiém tong giam déc Coéng ty H uy quyén ky quyét dinh s
12/2020/QDTV-HT, theo do6 déng y cho 6ng Ha Hung A, chttc vu: Nhan vién, bo
phan: XNK, dugc théi viéc tir ngay 07/02/2020, 1y do: viéc riéng, viéc 6ng Lai Ngoc
Tram pho tong giam dbc cong ty H ban hanh quyét dinh cho 6ng Ha Hung A thoi
viéc 1a phit hop véi tinh hinh thuc té va thim quyén, phi hop véi diéu kién ciia Cong
ty, ciing nhu tinh hinh chdng dich Covid-19 ctia Chinh phu Viét Nam.

Tuy nhién, khi trao Quyét dinh nghi viéc thi ong Ha Hung A xin lai don xin
nghi vi¢c, nhan vién Cong ty H do nghi rang viéc 6ng Ha Hung A xin nghi viéc mot
cach cong khai va nhiéu ngudi biét nén nhan vién phong nhéan su da ty y tra lai don
xin nghi viéc cho éng Ha Hung A, do vay, Cong ty H khong thé cung cip ching ct
nay cho Toa an nhan dan thanh phé B duogc.

Tur nhitng cdn ¢t trén Cong ty H thay rang viéc 6ng Ha Hung A khoi kién cho
rang Cong ty H don phuong cham dut hop dong lao dong trai phap luat 1a khong
dung thuc té ctia vu viée.

2. Viéc ong Ha Hung A yéu cau Cong ty H phai thA toan cho 6ng s tién luong
hét nhi¢m ky cong doan, tién do don phuong cham dirt hop dong lao dong trai phap
luat va tién bao hiém x4 hoi thi Cong ty khong dong ¥ vi khong c6 can clr va trai phap
luat.

Vi theo hop ddng lao dong s Al .L1/2019, duoc ky két gitta Cong ty H voi
ong Ha Hung A 13 7.000.000 dong, va cac phu cip 1a 600.000 dong, tong tién luong
va phu cip 1a 7.600.000 ddng, do vay, viéc ong Ha Hung A cho rang mirc lwong cia
ong 14 59.250.000 dong/thang 1a khong c6 cin ctr va trai phap luat.

Tuy nhién, do 6ng Ha Hung A 1a chu tich Cong doan 1am thoi, theo quy dinh
ctia Luat cong doan Viét Nam so 12/2012/QH13 thi nhiém ky cong doan 1am thoi 1a
khong quéa 12 thang, cin cir vao Quyét dinh s6 53 ngay 06/8/2019 ctia Lién doan lao
dong huyén T vé viéc thanh lap cong doan 1am thoi tai Cong ty H, chiéu theo khoan 1
Piéu 25 Luat cong doan nam 2012 thi hop dong lao dong cia 6ng Ha Hung A dugc
kéo dai dén hét nhiém ky Cong doan tirc ngay 05/8/2020.

Nay Cong doan H dong y thanh toan cho 6ng Ha Hung A cac khoan sau day:
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Tién luong den hét ngay 05/8/2020 1a 5 thang 21 ngay, mirc lvong 1a 7.600.000
dong/ thang, thanh tién 1a 44.138.461 dong

Tién bao hiém xa hoi, bao hiém y té, bao hiém that nghiép mirc 21.5% trén co
s& muc luong 7.600.000 dong 1a 7.600.000 dong x 21,5 % x 5 thang 21 ngay =
9.489.769 dong.

Thanh toan 02 thang luong do don phuong chidm dit hop dong lao dong trudce
thoi han 13 7.600.000 dong x 2 thang = 15.200.000 dong.

Cong ty ddng y thanh toan cho 6ng Ha Hing A tong s tién cho 3 khoan trén 1a
68.828.230 dong.

Tai phién toa do dai dién nguyén don yéu cau dong cac khoan bao hiém xa hoi
tir thang 2/2020 dén thang 8/2020 cho 6ng A nén sau khi trir di s6 tién dong bao hiém
x4 hoi thi Cong ty dong y thanh toan s tién con lai cho ong A 13 59.338.461 dong.

Ngoai ra cong ty khong ddng ¥ thém bét ky yéu cau ndo khac ctia nguyén don.

Pai dién Bio hiém xa hdi trinh bay:

Cong ty da dong bao hiém xa hoi cho ong Ha Hung A tir thang 5 ndm 2019 cho
dén thang 01 ndm 2020 vo&i mirc tién lvong 1a 7.000.000 dong. Ong Ha Hung A tinh
toan sb tién dong bao hiém xa hoi 1a 6 thang 14 76.432.500 dong 1a khong co co so vi
s6 tién truy déng 1a tong sb tién phai dong bao hiém xa hoi, bao hiém y té, bao hiém
tai nan... (thoi diém 2020, hang thang Cong ty dong 21,5% va nguoi lao dong dong
1a 10,5% tién luong thang dong BHHX) va tién 13i truy thu theo quy dinh. Bao hiém
x4 hoi xin vang mat sudt qué trinh tham gia t6 tung tai Toa 4n.

- Y kién ciia Kiém sdt vién tham gia phién toa:

Vé viéc tuan theo phap ludt to tung: Hoi dong xét xiur, Thu ky phién toa va
nhimg nguoi tham gia t6 tung da tuan thu ding, day du cac quy dinh ctua Bo luat td
tung dan sy.

Vé quan diém giai quyét vu an: Dé nghi Hoi dong xét xir chap nhan mot phan
yéu cau khoi kién cua ong Ha Hing A. Cong ty khong c6 chimg cir chimg minh cho
ong A nghi viéc do co don, khong c6 ching cir chimg minh cho viée don phuong
cham dit hop dong lao dong la ding quy dinh phap luat. Cac khoan tién thuong
nguyén don yéu cau khong c6 cin ct chap nhan, s6 t1en dé dong bao hiém x3 hoi theo
murc 7.000.000 dong/thang Nén chap nhén phan tién luong cho nhimg ngay khong
dugc lam viéc va bao hiém xi hoi theo mirc 7.000.000 dong, tién boi thuong 2 thang
luong.

Vé &n phi: Bi don phai chiu an phi theo quy dinh, 6ng A dugc mién 4n phi ddi
Vvéi yéu cau khong duoc chap nhan.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u cé trong hd so vu an di duoc tham tra va két
qua trA tung tai phién toa, Ho1 dong xét xir nhan dinh:

[1] Vé tham quyén ctia Toa an:

Ong A khai kién Cong ty TNHH H c¢6 tru so tai dia chi dudng s6 5 khu cong
nghiép G, x G, huyén T, tinh B. Can ctr vao Diéu 35, diém a khoan 1 Piéu 39 Bg luat
t6 tung dan su thi tham quyén giai quyét vu an thudc Toa an nhan dan thanh phd B.

[2] Vé xac dinh tu cach duong su:



Ong A khoi kién Cong ty TNHH H nén cin ct Diéu 68 Bo luat t6 tung dan su
xac dinh 6ng A 1a nguyén don, Céng ty TNHH H 13 bi don, Bao hiém xa hoi 13 nguoi
c6 quyén loi, nghia vu lién quan.

[3] V& quan hé phap luat:

Theo yéu cau khoi kién cta nguyén don thi quan hé phap lut duoc xac dinh 1a
“Tranh chdp don phirong chdm diit hop dong lao dong, tién thuéng va bdo hiém xa
hoi” quy dinh tai Diéu 32 B0 luat tb tung dan sy.

[4] V& thoi hiéu khai kién yéu cau giai quyét trA chap lao dong: Con thoi hiéu
khai kién theo quy dinh tai khoan 2 Diéu 202 B6 luat lao dong.

[5] Vé ndi dung vu an:

cong ty TNHH H (sau day goi tat 1a Cong ty) ky hop dong lao dong sb
A1.L.1/2019 ngay 02/5/2019 véi 6ng Ha Hung A vé6i vi tri 1a Quan 1y Xuat nhap
khau. Thoi han hop dong dén ngay 30/4/2020, mirc lwong 1a 7.000.000 ddng, céc
khoan phu cap: chuyén can: 300.000 dong, nha ¢ 1a 200.000 dong, xing xe la
100.000 dong. Tong cong: 7.600.000 dong/ 1 thang, ngoai ra dng A duoc hudng tién
thudng (phi giao tiép khach hang, hd trg phién dich...) 1a 50.650.000 dong.

Theo 6ng T trinh bay thi ngoai cac khoan trén thi khong con khoan nao khac.

Theo 6ng H trinh bay thi ngoai cac khoan trén con khoan 1.000.000 dong tién
nang suat kinh doanh, thao tc nhu trong hop dong lao dong ma ong di cung cap cho
Toa an, con ng T cung cap hop dong co tay xoa dé nghi Toa an xem xét.

Do 6ng Ha Hung A 1a chu tich Cong doan 1am thoi, theo quy dinh khoan 1
Piéu 25 Luat cong doan nam 2012 thi hop ddng lao dong cua 6ng Ha Hung A dugc
kéo dai dén hét nhiém ky Cong doan tirc ngay 05/8/2020.

Tai phién toa cac bén khong cung cap thém ching cir nao khac.

Cong ty thira nhan 1y do cham dut hop dong lao dong 1a do c6 don xin nghi
viéc nhung da lam that lac don xin nghi viéc cuia ngudi lao dong, mat khac lai khai 1a
do nguoi lao dong xin lai don 1a khong thong nhat va khong c6 chung cir ching
minh. Do d6 Cong ty chém dut hop dong lao dong la trai phap luat.

Nguyén don yéu cau Cong ty thanh toan tién thuéng (phu cap) do hd tro phién
dich cho nhiing ngay khong dugc lam viéc, nguoi lao dong yéu cau tinh bao hiém x4
hoi va tién lwong cho nhiing ngay khong duoc lam viéc trén tong thu nhap
59.250.000 dong nhung khéng duoc Cong ty chap nhan va ciing khong c6 chung cir
ching minh nén khong cé co s& chap nhan. Can ctr vao muc lwong déng bao hiém xa
héi 1a 7.000.000 dong nén chi chap nhan mic luong theo hop dong lao dong la
7.000.000 dong/ thang.

Ghi nhan su tu nguyén thanh toan ctia Cong ty cho nguoi lao dong trén mirc
thu nhap 1a 7.600.000 dong x nghi viéc tir 07/02/2020 dén hét nhiém ky céng doan
30/4/2020 1a 5 thang 21 ngay.

Do d6 chap nhan 1 phan yéu cau khoi kién ciia nguyén don.

Budc Cong ty thanh toan cho 6ng Ha Hung A:

Tién lwong 5 thang 21 ngay x 7.600.000 dong/ thang = 44.138.461 dong.

Thanh toan 02 thang luong do don phuong cham dut hop dong lao dong trai
phap luat 13 7.600.000 dong x 2 thang = 15.200.000 dong.

T6ng cong 1a: 59.338.461 dong.



Budc Cong ty dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép tir
thang 2/2020 dén thang 8/2020 cho 6ng A 1a: 7.600.000 dong x 21,5 % x 5 thang 21
ngay = 9.489.769 dong.

[6] Vé an phi: Cong ty phai chiu an phi lao dong so tham theo quy dinh. Ong A
dugc mién an phi vé phan khong duoc chap nhan.

Xét quan diém cua Pai dién Vién kiém sat nhan dan thanh phé B:

Vi cac lé trén;

QUYET PINH:

Cian ¢l vao cac Diéu 32, 35, 39, 147 B6 luét td tung dan sy;

Ap dung céc Diéu 22, 41, 42, 103, 200, 202 B luat lao dong 2012; Nghi dinh
s6 05/2015/ND-CP ngay 12/01/2015 ctia Chinh Phu;

Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ctia Qudc hoi
quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1é phi Toa
an;

Tuyén xir:

1. Chap nhan mot phan yéu cau khoi kién ciia ong Ha Hung A vé viéc “Tranh
chap don phirong cham dirt hop dong lao dong, tién thudng, bao hiém xd hoi” voi
Cong ty TNHH H.

Budc Cong ty TNHH H phai thanh toan cho 6ng Ha Hing A céac khoan cu thé
nhu sau:

Tién luong 5 thang 21 ngay x 7.600.000 dong/ thang = 44.138.461 dong.

Thanh toan 02 thang luong do don phuong cham dut hop dong lao dong trai
phap luat 13 7.600.000 dong x 2 thang = 15.200.000 dong.

Téng cong la: 59.338.461 dong.

Budc Cong ty dong bao hiém xi hoi, bao hiém y té, bao hiém that nghiép tir
thang 2/2020 dén thang 8/2020 cho 6ng A.

Ké tir ngdy ban an, quyét dinh c6 hiéu lyc phap luat hodc ké tir ngay c6 don
yéu cau thi hanh an ciia nguoi dugc thi hanh 4n cho dén khi thi hanh xong tat ca cac
khoan tién, hang thang bén phai thi hanh an con phai chiu khoan tién l4i cta so tién
con phai thi hanh 4n theo mtrc 13i suat quy dinh tai khoan 2 Piéu 468 B¢ luat dan su
nam 2015.

Truong hop ban 4n, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat thi
hanh an dan su thi nguoil duoc thi hanh an dan sy, nguoi phai thi hanh 4n dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh an hoic
bi cudng ché thi hanh an theo cac Diéu 6, 7 va 9 Luat thi hanh an dan su; Thoi hiéu
thi hanh ban an dugc thyc hién theo quy dinh tai diéu 30 Luat thi hanh an déan su.

2. V& an phi: Bi don Cong ty TNHH H phai chiu 1.780.154 ddng &n phi lao
dong so tham co gia ngach.

Ong Ha Hung A duoc mién an phi theo quy dinh.

3. Céc duong su duoc quyen khang cdo trong han 15 ngay ké tir tuyén &n. Bao
hiém xa hoi tinh B duoc quyén khang cdo trong han 15 ngay ké tir ngay duoc téng
dat hop 1€ ban an.



TM. HOI PONG XET XU SO THAM
THAM PHAN — CHU TQA PHIEN TOA
Noi nhdn:
- Puong su;
-VKSND TP B;
- Chi cuc THADS TP B;
- Luu hd so.

Tran Thi Cim



HQI PONG XET XU SO THAM

Hdi thim nhan dan Tham phan - Chii toa phién toa

Thiéu Thi Phi Loan  Vwong Thi Khanh Loan Tran Thi Caim






