TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phiic

Ban 4n sb: 768/2022/DS - PT
Ngay: 13/12/2022

VIV “Tranh chip hop déng mua
ban hang héa”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: Ba Doan Thi Kim Thuy.

Cdc Tham phan: Ong Nguyén Ngoc Tai.

Ba Pham Thi Thanh Truc.

Thu ky Toa phién toa: Ba Pao Thi Lanh - Can bd Toa an nhan dan
Thanh pho H6 Chi Minh.

Dgi di¢gn Vién kiém sit nhan din Thanh pho Ho Chi Minh tham gia
phién toa: Ba Tran Poan Bich Tram - Kiém sat vién.

_Vao ngay 13 thang 12 nam 2022, tai try s¢ Toa an nhan dén Thanh phé

H6 Chi Minh xét xu phac tham céng khai vu &an dan sy thu 1y so

326/2022/TLPT-DS ngay 04 thang 10 nim 2022 vé viéc “Tranh chap hop dong
mua ban hang héa”.

Do ban 4n dan su so tham s6 2756/2022/DS-ST ngay 22 thang 7 nidm 2022
ctia Toa an nhan déan thanh phd TD, Thanh phd H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phic tham sé: 5952/2022/QD - PT
ngay 28 thang 11 nam 2022, giira:

Nguyén don: Ong Poan Van C, sinh nam: 1973. Dia chi: 417/95/88M
duong Q, Phuong M.0, quan G, Thanh phé H6 Chi Minh.

Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Luat su Phan
Minh S, thuoc Poan Luat su Thanh phd H6 Chi Minh, thanh vién Cong ty Luat
TNHH MTV K. Bia chi: 30/2A Pudng N, Phuong S, Quan B, Thanh phé Hd Chi
Minh.

Bi don:. Ba Ngyyén Thi KC, sinh nam:1969. Dia chi: 213/18 Duong P,
phuong PB, thanh pho TD, Thanh pho Ho6 Chi Minh.

Nguoi dai dién hop phap cua bi don: Ong Nguyén Trong N, sinh ndm 1976.
bia chi: S6 22C DBuong P, Phuong M3, quan BT, Thanh pho H6 Chi Minh. (La
nguoi dai dién theo Gy quyén — Van ban uy quyén ngay 30/7/2022)



Nguwoi co quyén loi, nghia vu lién quan:

- Ong Nguyén, Van H, sinh nam: 1964. Dia chi: 213/18 Duodng P,
phuong PB, thanh phé TD, Thanh ph6é H6 Chi Minh.

- Cong ty TNHH Kién trac Noi that KGM. Try s6: S6 284/57 Buong K,
Phuong M4, Quan MO, Thanh pho H6 Chi Minh.

Ngudi dai dién theo phap luat: Ong Lé Thanh T— Giam déc diéu hanh. Dia
chi: S6 666/7 Puong BH, Phuong M4, Quan MO, Thanh pho H6 Chi Minh.

Nguoi dai dién hop phap: C)ng HT. Dia chi lién h¢: 284/57 Puong K,
Phuong M4, Quén MO, Thanh phd H6 Chi Minh. (La nguoi dai dién theo uy
quyén — Van ban ty quyén ngay 22/10/2014)

- Nguoi khang cdo: Nguyén don 6ng Poan Vian C, bi don ba Nguyén Thi
Kim C.
NOI DUNG VU AN:

Theo Pon khdi kién dé ngay 25/8/2014, Don khdi ki¢n bé sung ngay
2811212017, trong qua trinh gidi quyét vu dn va tai phién toa so tham, nguyén
don — 6ng Poan Vin C trinh bay:

Vao ngay 04/4/2012, cac bén gom: Ong Poan Vin C (bén nhan thau), ba
Nguyén Thi KC (la chu dau tu) va Cong ty TNHH Kién triic noi thait KGM (bén
giao thau — nha thiét ke) ky hop dong mua ban hang hoa 3 bén, theo do: Ong C
c6 trach nhiém cung cap, thi cong hang muyc 213m? thanh pham ctra gb cho ba
KC véi don gia 4.000.000 déng/m?, tong gi tri hop dong 1a 852.000.000 dong.

Cong ty TNHH Kién trac Noi that KGM co trach nhi¢ém giam sat kiém tra
san pham vé quy cach, tiéu chuan chat luong, khéi luong mau ma, k¥ thuat, my
thuat. Néu phat hién hang thiéu hodc khong ding chat luong thi phai thong bao
ngay cho chu dau tu. San pham sau khi duoc nghiém thu lip dit hoan chinh
trong thoi gian bdo hanh ma khong dung nhu théa thuan thi bén Cong ty phai
chiu trach nhiém hoan toan voi chi dau tu (ba KC).

Ba KC c6 trach nhiém: Bt coc 50.000.000 dong ngay khi ky hop dong 3
bén; Sau khi Ong C giao va lap dat xong khung bao thi ba KC phai thanh toan
70% gia tri khung bao toan b0 cura, khi giao lép dat xong toan b ctra, tay vin,
cuc hit, ban 18, nep ctra, son PU ba KC phai thanh toan tiép 70% gia tri toan bo
ctra cac loai. Con 20% con lai s€ thanh toan trong vong 15 ngay sau khi nghiém
thu theo s luong thuc té. Trén co s6 hop dong da ky két, Ong C da cung cap,
lap dit thi cong cho ba KC s luong cira voi tong gia tri la 1.207.410.750 ddng.
Ngoai ra trong qua trinh thi cong cong trinh theo yéu cau cua ba KC, Ong Cda
cung cap thém sb lugng hang hoa tri gia 121.624.000 dong. Nhu vay, tong gia
tri hang hoa ma Ong C di giao cho ba KC 1a 1.389.034.750 dong nhung ma ba
KC méi chi thanh toan cho 6ng dugc 284.000.000 dong. Phan con lai
1.105.043.750 ddng ba KC khong thanh toan. Viéc ba KC khong thanh toan sb
tién hang hoa néu trén cho Ong C 1a hanh vi xdm pham dén quyén va loi ich hop
phap ciia 6ng. Nay Ong C khoi kién yéu cau Toa an budc ba Nguyén Thi KC c6
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nghia vy tra cho Ong C 0 tién ng chua thanh toén 1a 1.105.043.750 dong va tién
1ai tam tinh tur thang 01/2013 dén ngay 17/6/2022 1a 862.097.500 dong. Tong
cong tien goc va lai 1a 1.907.126.000 dong.

Trong qua trinh gidi quyét vu dn va tai phién toa so thim bi don
Nguyén Thi KC-do ba Ho Thi MT la dai dién trinh bdy'

Ba KC thong nhit v6i phan trinh bay cua Ong C vé thoi diém cac bén ky
két hop dong, gia tri hop dong, quyen va nghia vu cua cac bén dugc ghi nhan
trong hop d6ng. Tuy nhién khi Ong C thuc hién hop dong thi phat sinh cic van
dé sau: Khi thi cong phan khung bao, sau khi nhén hang va dua vao lap rap ba
KC phat hién 21 khung bao cira s6 bi sai kich thudc, phai dem vé stra chira va ba
KC van ddng ¥ thanh toan 52.860.000 dong chi phi stra chita phat sinh. Cac
khung bao sau khi dugc lép dat hoan chinh van chua dugce son PU. Sau nay, ba
KC phai thué Cong ty TNHH Xay dung Thuong mai Dich vy LH thyc hién son
PU hoan thién phan khung bao toan bo cong trinh véi gia 70.000.000 dong. Khi
chuan bj lap rap phan cira, bd KC phat hién céc cira khong ding kich thudc, mau
ma chat luong nhu dé thoa thuén nén ba KC khong dong ¥ cho lap rap va da yéu
cau Ong C dua vé stra chira lai nhung Ong C khong dong y. P6i voi yéu cau
khai kién ciia ong C, ba KC khong dong y vi: DPéi véi phan phat sinh sau (cira &
tang ham va cira s6 4p mai) thi chi phi khong nhiéu nhu Ong C trinh bay (phét
sinh thém gén 300.000.000 déng) Trong toan by don hang, chi phén khung bao
Ong C cung cap 1a twong d6i phu hop voi don hang da dat nhung van chua son
PU. Do vay, d6i voi toan bo yéu cau khoi kién cua ong C, ba KC chi dong y
thanh toan cho Ong C gia tri phan khung bao sau khi trir di s6 tién ma ba KC da
thanh toan 1a 284.000.000 va s6 tién 70.000.000 dong ma ba KC thanh toan cho
Cong ty LH dé son PU khung bao, yéu cau Ong C dén nha ba KC nhén lai toan
b s6 cira ma Ong C da giao cho ba KC.

Trong qua trinh giai quyé’f vu dn, ngwoi cO quyén loi, nghia vu lién quan
Cong ty TNHH Kieén truc ngi that KGM do 6ng HT dai dién trinh bay:

Khoang Thang 7/2020, Ong C bat dau giao khung bao, 6ng HT c6 kiém tra
va ky nhan dung s6 lugng. Trong qua trinh kiém tra, 6ng HT va 6ng H (la chong
cua ba KC) khong cong nhan mét so it khung bao khong dat va yéu cau Ong C
dem vé 1am lai, sau d6 Ong C da 1am lai theo yéu cau ctia 6ng HT va 6ng H. Bén
cudi nam 2012, Ong C cho cira xubng giao, 6ng HT va 6ng H kiém tra va ky nhan
sau d6 cho vao kho khoa lai dé nghi tét. Pau nam 2013, Ong C giao thém mét sd
ctra nira, 6ng HT va dng Hk iém tra va ky nhan hang. Sau d6 6ng H bat dau cung
cap phu kién dé 6ng C cho tho 1ap rap. Dén khoang cudi thang 4/2013, 6ng HT ¢6
xac nhan da xong. Tt ca hang ciia Ong C giao cho ba KC, Céng ty TNHH Thiét
ke Noi that KGM di nghiém thu va du chét lugng dé thi cong cong trinh. Péi voi
tién mua ban hang hoa gitra cac bén Cong ty khong co y kién gi va Cong ty ciing
khong c6 yéu cau gi vi Cong ty di 1am hét trach nhiém.

Trong qua trinh gidi quyét vu dn nguwoi cé quyén loi, nghia vu lién quan
ong Nguyen Van H trinh bay:



Ong hoan toan khong biét, ong c6 thdy cho hang dén nhung 6ng khong
quan tdm vi 6ng khong muén dinh dang vao cong vi€c cua ban hop dong. Do
ong khong biét gi vé viéc mua ban cua ba KC nén ong dé nghi Toa an giai quyét
theo quy dinh phap luat.

Tai ban an dan sir so' tham s6 2756/2022/DS-ST ngay 22 théng 7 ndm 2022
cua Toa an nhan dan thanh pho TD, Thanh pho Ho Chi Minh, quyét dinh:

Cén cr khoan 3 Diéu 26, diém a khoan 1 Piéu 35, diém a khoan 1 Piéu
39, bicu 147, biéu 228, va biéu 273 cua B luat To6 tung dan sy nam 2015;

Can ctr Diéu 285, Piéu 432, Diéu 550, Diéu 556 B¢ luat Dan sy nam 2005;

Can ctr Phép Iénh an phi Lé phi Toa an nam 2009.

Tuyén Xi:

1. Chap nhan mot phan yéu cau khai kién ctia nguyén don nhur sau: Budc
ba Nguyen Thi KC phai thanh toan so tien ctra go theo Hop dong mua ban chuan
loai GO cam xe Lao-kinh Viét Nhat 8 mm mai 2,5cm ky ngay 04/4/2012 cho
phia 6ng Poan Van C 1a 976.012.250 dong.

- Khong chap nhan yéu cau cua 6ng Poan Vin C vé viéc yéu cau ba
Nguyen Thi KC phai thanh toan so tien lai 1a 862.097.500 dong.

Ba Nguyén Thi KC cd trach nhiém thanh toan so tien 976.012.250 dong

cho 6ng Boan Van C lam mot lan va ngay sau khi ban an co hiéu luc phap luat.

2. Giao toan bo sé cira gb do phia 6ng Poan Vin C cung cap cho phia ba
Nguyén Thi KC (hién dé tai nha caia ba Nguyén Thi Kim C, s 213/18 Buong P,
phuong PB, thanh phé TD, Thanh phd HS Chi Minh) cho ba Nguyén Thi KC
duoc so hiru.

Ngoai ra ban 4n so tham con tuyén vé an phi, quyén khang c4o va quyén
thi hanh an cua cac duong su.

Ngay 22/7/2022, Nguyén don ong Doan Van C khang cao ban an so tham.
Ngay 30/7/2022, bi don ba Nguyen Thi KC khang cao ban an so tham.

Tai phién toa phuc tham:
Nguwoi bdao vé quyén va loi ich hop phdp ciia nguyén don trinh bay:

Ban an so tham chap nhan mot phan yéu cau khai kién ctia nguyén don,
budc ba Nguyén Thi KC thanh toan cho nguyén don s tién con thiéu theo hop
déng mua ban chuan loai G6 cim xe Lao-kinh Viét Nhat 8 mm mai 2,5cm ky
ngay 04/4/2012 Cho phia 6ng Poan Van C1a 976.012.250 dong, tuy nhién khéng
chap nhan yéu cau ctia 6ng Poan Vin C vé viéc yéu cau ba Nguyén Thi KC phai
thanh toan s6 tién 1i la 862.097.500 dong 1a khong dung, vi tur thang 4/2013 den
nay do ba KC con thiéu tién hang chua thanh toan nén Ong C da phai vay tién
ciia Ngan hang dé trang trai chi phi va hang thang phai tra 1ai.



Vi vay dé nghi Hoi dong xet xur phic tham stra ban an so tham chap nhan
yéu cau cua ong Poan Van C vé viéc yéu cau ba Nguyén Thi KC phai thanh
toan s tién 14i 1a 862.097.500 dong.

Nguyén don trinh bay:
C6 cung y kién voi luat su, khong bd sung ¥ kién nao khac.
Dai dién bi don trinh bay:

Bi don yéu cau khang cao toan bd ban an so tham, do ban an so tham cé
thiéu sot nhu sau:

Khong xét 16i ciia nguyén don trong viéc thuc hién hop dong; Bi don
khong don phuong chém dut hop dong, khong cho nguyén don stra chita cta 1a
khong phu hop thuc té. Ngay khi phat hién hang hoa giao sai voi thiét ké bi don
yéu cau nguyén don stra chita lai cho ding nhung Ong C khong thuc hién, vi
vay hop dong khong thue hién dugc 1a do 16i 6ng Cuong. Ba KC di nhiéu lan
yéu cau Ong C sira chita nhung Ong Ck hong sira chita ma b lai toan bd cira gb
tai san va ting ham ¢ nha ba KC (tir nam 2013). Hanh vi ciia Ong C 1a vi pham
Piéu 1 Hop dong va Piéu 412 Bo luat Dan su 2005.

Viéc ba KC chua nhan hang 1a do Ong C vi pham hop dong, ngay khi
phat hién Ong C giao hang khong dung thiét ké, kich c& 1a dung quy dinh khoan
2 DPiéu 437 B6 luat Dan sy 2005 “Yéu cau giao dung chung loai va boi thuong
thiét hai”. Vi 16i Ong C khong thuc hién viéc stra chita cac canh cira khong dung
thiét ké do d6 chua phat sinh nghia vu thanh toan cua ba KC. Céac bén khong
tién hanh nghiém thu 1a do 13i ctia 6ng C. Ba KC ¢6 quyén chua thanh toan hop
déng cho Ong C do Ong C vi pham hop dong theo Diéu 2, 4 ctia Hop dong va
Piéu 415 Bo luat Dan sy 2005. Cong ty KGM co6 16i trong viéc giam sat vi chi
ctr nguoi nhan hang chir khong kiém tra giam sat san pham.

Ngoai ra con thiéu sot trong viée giai quyét vu an: Xac dinh ba KC don
phuong cham dirt hop dong 1a khong co can cir; Can giam dinh lai san pham dé
xac dinh xem san pham c6 ding véi thiét ké va bang thong ké ctra nha anh H chi
C va tham dinh gia lai xem gia tri cira ddy 50mm v&i 37mm khéac nhau nhu thé
nao? Xac dinh gia tri con lai cta san pham la bao nhiéu?. Nham lan trong ap
dung phép luat xac dinh “Tranh chap hop d6ng mua ban hang héa” nhung lai ap
dung quy dinh phép lut vé hop dong gia cong.

Vi cac ly do trén, dé nghi cap phiic th?lm qéu khong stra chita khac phuc
dugc an so tham thi d€ nghi hiy ban 4n so tham dé xét xir lai.

Pai dign Vién kiém sat nhan dan Thanh phé Hé Chi Minh trinh bay
quan diém:

Vé t6 tung:

Tham phan Chu toa phién toa, Thu ky Toa 4n va cac Tham phan tham gia

phién toa di chip hanh dung cac quy dinh cia Bo luat T tung dan sy trong qué
trinh giai quyét vu an tai Toa an cap phuc tham.



Vé ngi dung:

Sau khi nghién ctru cac tai li€u, chimg cur c6 trong hd so vu an va tai
phién tda phuc thim. Dé nghi Hoi ddng xét xtr can cir khoan 2 Diéu 308 Bo luét
Té tung dan sy 2015, khdng chdp nhan yéu ciu khang céo cua nguyén don va bi
don, stra ban 4n so thdm vé diéu luat 4p dung va sb tién ba KC phai thanh toan
cho Ong C 14 975.122.250 ddng, chi phi t6 tung. An phi phuc thdm cac bén chiu
theo quy dinh phap luat.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu co trong hd so vu an duoc tham tra tai
phién toa va can ctt vao két qua tranh luan tai phién toa, Hoi dong xét xu
nhan dinh:

[1] Vé td tung:

[1.1] Xeét don khang cao cta nguyén don ong Doan Van C va bi don ba
Nguyén Thi KCtrong han luét’ dinh phu hop khoan 1 Diéu 273 Bo luat To tung
dan sy ndm 2015, nén dugc chap nhan.

[1.2] Vé su ving mit cla cac duong su: Ngudi co quyen loi, nghia vu lién
quan Ong Nguyen Van H va Cong ty TNHH Kién trac Noi that KGM c6 don xin
giai quyét vang mat nén Ho1 dong xet xur can ctr quy dinh tai Khoan 1 Piéu 227,
Khoan 1 Diéu 228 Bo luat TH tung dan sy nam 2015 dé xét xur Vang mat cac
duong su néu trén l1a ding quy dinh phép luat.

[1.3] Do tranh chép xay ra vao nim 2014 cip so tl}ém ap dung B luat
Dén’Su nam 2005 dang c6 hi¢u lyc phap luat tai thoi diém tranh chap dé giai
quyét vu kién la dang quy dinh.

[2] V& noi dung:

Theo Hop déng mua ban — Chuén loai g5 cam xe Lao-kinh Viét Nhat
Ky ngay 04/04/2012 giita cac bén bao gom Bén A - ba Nguyén Thi KC (chu
dau tu), Bén B - Cong ty TNHH Kién trac Noi thait KGM (bén giao thau —
nha thiét ké, Bén C - 6ng Poan Vin C (bén nhan thau), cac bén thoéa thuan
mua ban chuan loai G& cim xe Lao-kinh Viét Nhat 8 mm mai 2,5cm. Qué
trinh thyc hién hop déng bén Ong C da hoan thanh viéc san xuét va lap dat
khuén bao gd 1én cong trinh va da dugc phia ba KC thanh toan tién khuén
bao va dong ¥ tra tién stra chita khuon bao. Phan canh cira gd thi phia Ong C
da hoan thanh, van chuyén dén cong trinh, dd dugc dai dién cua Cong ty
TNHH Kién tric Noi thait KGM (1a phia dugc ba KC dong ¥ giao nhiém vu
kiém tra chat luong, quy cach san pham) x4c nhdn 1a lam ding quy cach va
cho lip dit 18n cong trinh. Tuy nhién, sau khi ctra duoc 1ap 1én va ba bén chua
c6 to chuc nghiém thu, 1ap bién ban nghi¢m thu thi phia ba KC da cho rang
toan bo ctra do phia Ong C cung cap 1a khong dung chat luong (chung loat)
gd Lao, khong dung quy cach di thoa thuin va cho g& xudng toan bo. Ba KC
xac dinh sau khi phat hién san pham giao khong ding theo nhu hop dong cac
bén thda thuan ba da thuc hién dung theo quy dinh cta khoéan 2 biéu 437 Bo
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luat Dan sy ndm 2005 tuy nhién Ong C né tranh khong thuc hién stra chita.
Xét thay, theo quy dinh Diéu 437 Bo luat Dan sy nam 2005 quy dinh: “Trong
truong hop vdt duoc giao khong dung chung logi thi bén mua co mot trong
cdc quyén sau ddy:

1. Nhdn va thanh todn theo gia do cac bén thoa thudn,
2. Yéu cdu giao ding ching loai va boi thirong thiét hai;
3. Hiiy b6 hop dong va yéu cau boi thwong thiét hai.”

Tai phién toa phuc tham dai dién ba KC x4c dinh da nhiéu lan thong
bao Ong C vé san phém khéng ding mau mi quy cach va yéu ciu Ong C sta
chita ma Ong C né tranh nhung khong dwa chung cur ching minh rang ba c6
thong bao ciing nhu yéu cau stra chita, Ong C ciing khong thira nhan su viéc
nay, diéu nay hoan toan phu hop véi 101 khai ctua dai dién ba KC tai phién toa
so tham ngay 15/7/2022 (Bt luc 452), trong trudng hop niay dang 1& khi
khong déng y voi san pham nguyén don di giao do sai miu ma kich thuée thi
ba KC phai thyc hién viéc thong bao ngay cho phia Ong C biét vé viéc chim
dut hop dong theo quy dinh tai Diéu 426 Bo luat Dan sy nim 2005: “Bén don
phwong cham dirt thue hién hop dong phdi théng bdo ngay cho bén kia biét vé
viéc cham dirt hop dong, néu khéng théng bao ma gay thi¢t hai thi phai boi
thwong”, ba KC da khong thong bao va yéu cau Ong C stra chita ma lai giao
don vi khac thi cong toan bo phan ctra cia cong trinh chimg té ba KC di don
phuong chdm dut hop dong véi 6ng C. Ban an so tham nhan dinh ba KC di
don phuong cham dit hop dong ddi voi Ong C 1a ding tuy nhién ap dung quy
dinh phap luat diéu khoan hop dong gia cong cua Bo luat Déan sy ndm 2005 la
chua chinh xac, hoi dong xét xtr nhan thay viéc ap dung phap luat nay khong
lam thay doi ban chat ndi dung vu 4n nén khong can thiét hiy ban 4n so thim
nhu yéu cau khang céo cua phia bi don.

Theo 15i khai ciia Cong ty TNHH Kién tric Noi thit KGM cho biét
toan bo cira s6 do Ong C giao da dugc lam dung mau da duyét va chup hinh
lai trong vi bang, Hop dong quy dinh: “San pham sau khi duoc nghiém thu va
lap dat hoan chinh trong thoi gian bao hanh ma san pham khong ding vé chat
luong, quy céch, k¥ thuat my thuat hodc hu héng thi bén B chiu hoan toan trach
nhiém thiét hai cho bén A trudc phap luat”, hop dong khong quy dinh cu thé san
pham khong ding theo hgp dong va khong quy dinh nhimng truong hop cac bén
dugc don phuong cham dut thyc hién hop dong nhu vay Cong ty TNHH Kién
tric Noi thit KGM thuc hién chirc nang giam sat da xac dinh san phém da lam
dung theo mau cho phu hop véi thuc té, ba KC di nhan hang thi phai thanh toan
theo gid do céc bén thoa thuan nén cap so tham budc ba KC phai bdi thuong
toan bo chi phi gia cong va lap dit cira gb cho Ong C theo gia gia cong hai bén
d3 théng nhat 1a c¢6 can ctr, ding phap luat. Cu thé, gia tri phai bdi thudng 1a:

Khéi luong ctra gb da duoc phia Ong C giao dén cong trinh, dugc phia dai
dién cua Cong ty TNHH Kién tr(ic Noi thit KGM nghiém thu va cho lap lén:



+ Theo Bang Thong ké cira nha Anh Hiéu Chi Chi — Q9 do ba KC cung
cap ngdy 23/12/2019 thi: Téng cong toan bd khudn bao 1a 678.44 m; Tong cong
toan bo ctra 1a 228,671 m? Téng cong toan bo gid tri cong trinh la
1.207.410.750 dong;

- Theo 06 Hoa don dit hang, gém sd 6 ngay 04/7/2012, sb 7 ngay
04/7/2012, s6 7 ngay 04/7/2012, sb 8 ngay 10/9/2012, sé 9 ngay 26/12/2012, sd
10 ngay 26/12/2012 va s6 11 ngay 13/3/2012. Thi téng gia tri cua s6 khudn bao
va cira d3 dugc phia Ong C giao va c6 ky nhéan cia dai dién ciia Cong ty TNHH
Kién trdc Noi that KGM 1a 6ng HT c6 tong gia tri 1a 1.329.064.250 dong;

Trong qué trinh thuc hién hop ddng, ba KC da thanh toan cho phia Ong C
duoc 284.000.000 dong, (sé tién 52.860.000 déng tién stra chira khuon bao 1a
chi phi phat sinh ngoai hop d6ng ma ba KC da dong ¥ tra cho phia 6 ong C, khong
tinh vao tranh chip). Ngoai ra, phia Ong C con chua thuc hién phan kinh Viét
Nhat 8 ly tri gia 59.942.000 dong.

Nhu vay: So tién phia ba KC con phai thanh toan cho phia Ong Cd o don
phuong chdm dut thuc hién hop dong 1a: 1.329.064.250 dong — (284.000.000
dong + 59.942.000 dong + 10.000.000 dong) = 975.122.250 dong. Ban an so
tham ghi nhan s6 tién 12 976.012.250 déng 1a chua chinh xéc, can sira lai.

Pbi v6i yéu cau thanh toan tién 14i do cham tra cua nguyén don, nhan
thay: Hop dong mua ban giira cac bén khong c6 quy dinh thoi han phai hoan
thanh hop dong, chi quy dinh cac bén phai viéc phai nghiém thu va cé bién ban
ban giao 3 bén rdi méi thanh toan, cac bén xac dinh van chua to chirc nghiém
thu chua ky bién ban nghiém thu san pham, nghiém thu san pham va thanh toan
tién theo tién d6 thuc hién nhu trong Hop dong mua ban chuan loai Gb cim xe
Lao-kinh Viét Nhat 8 mm mai 2 ,5 cm ky ngay 04/4/2012 da thoa thuén. Do do,
khong c6 can ctr chap nhan yéu cu cta nguyén don vé viéc budc bi don phai tra
cho nguyén don sé tién 14i do cham tra s tién 1a 862.097.500 dong.

Pbi v6i toan bd sé cira gd do da budc phia ba KC phai tra toan bo chi phi
gia cong lam cira gb nén nghi giao toan bd sd ctra gd do phia Ong Ccung cap da
giao dén nha ba KC hién con dé trong nha ba KC cho phia ba KC s hitu 14 thoa
dang.

V6i nhitng phan tich trén, yéu cau khang céo cua nguyén don 1a khong cé
cin ctr nén khong dugc chap nhan, chap nhan mot phan khang co cia bi don.

[3] V& chi phi té tung, nguyén don da dong tam nop chi phi tham dinh gia
lan 1, bji don da dong tam nop chi phi tham dinh gia lan 2, tai phién toa phuc
tham nguyén don yéu cau tu nguyén chiu lan 1, bi don ddng ¥ chiu chi phi tham
dinh gia 1an 2 néu Toa x4c dinh bi don co trach nhiém thanh toan tién cho
nguyén don. Nhu vy chi phi tham dinh gia do cac bén tu nguyén chiu.

[4] V& an phi:

- An phi dan sy so tham:



Céan ctr vao Phap 1¢énh an phi 1¢ phi Toa an nam 2009. Do nguyén don
duoc chap nhan mot phan yéu cau khoit kién, nén bi don phai chiu an phi dan
su so tham (trén sb tién 975.122.250 ddng phai thanh toan cho nguyén don) 1a
41.253.667 ddng. Nguyén don phai chiu 4n phi din sy so tham (ddi véi phén
yéu cau tién 14i 862. 097.500 ddng khong dugc chap thuin) 13 37.862.925 dong,
nhung dugc trir vao sb tién nguyén don di tam ndp an phi 22.575.656 ddng
duoc thu theo Bién lai thu tam tng an phi, 1& phi toa an s6 AA/2012/05526
ngay 28/8/2014 va 11.945.394 ddng thu theo Bién lai thu tam Gng an phi, 1¢
phi toa an s6 AA/2016/0003802 ngay 28/12/2017, nguyén don phai nop thém
3.341.875 ddng.

- An phi dan su phuc tham: Can ct Nghi quyét 326/2016/UBTVQH14
ngay 30/12/2016 cua cua Uy ban Thuong vu Qudc Hoi quy dinh vé mirc thu,
mién, giam, thu, ndp, quan ly va st dung an phi va I¢ phi Toa an. Do yéu cau
khang cao khong dugc chap nhan nén nguyen don phai chiu an phi dan sy phuc
tham, do yéu cau khang cdo dugc chap nhan mdt phan nén bi don khéng phai
chiu 4n phi dan sy phuc tham.

Vi cac lé trén,

QUYET PINH:

Can cu khoan 1 Piéu 148, khoan Z‘Diéu 308,‘Diéu 313 B6 luat T6 tung
dan sy nam 2015; Di€u 285, Dicu 426, Diéu 432, Diéu 437 BO luat Dan sy nam
2005; Luat thi hanh 4n dan su; Phap 1énh &n phi L¢ phi WT(‘)a an nam 20009; Ng}li
quyet 326/2016/UBTVQH14 ngay 30/12/2016 cua cua Uy ban Thuong vu Quoc
Ho1 quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1¢
phi Toa an.

Tuyén xur

1. Khong chip nhén yéu cau khang cdo cua nguyén don 6ng Poan
Vian C.

2. Chap nhan mét phan yéu cau khang cao cua bi don ba Nguyén Thi KC

3. Sira ban an so tham:

3.1. Chap nhan mot pheiln yéu cau khoi kién cua nguyén don 0ng Doan
Van C nhu sau: Bugc ba Nguyén Thi KC phai thanh toan so tién cira g6 theo Hop
dong mua ban chuan loai G6 cdm xe Lao-kinh Vi¢t Nhat 8 mm mai 2,5cm ky
ngay 04/4/2012 cho 6ng Poan Van C la 975.122.250 (Chin tram bay muoi lam
tri¢u, mot tram hai muoi hai nghin, hai tram nam muoi) dong.

Ba Nguyén Thi KC c6 trach nhiém thanh toan sé tién 975.122.250 (Chin
tram bay muoi lam triéu, mot tram hai muoi hai nghin, hai trdm ndm muoi)
dong cho ong Poan Van C lam mdt 1an va ngay sau khi ban an c6 hiéu lyc phap
luat.

Thi hanh tai co quan thi hanh 4n dan su c6 tham quyén.



Giao toan bo sb ctra gb do phia 6ng Poan Vian C cung cdp cho phia ba
Nguyén Thi KC (hién dé tai nha ctiia ba Nguyén Thi KC, s6 213/18 Puong P,
phudng PB, thanh phé TD, Thanh phé Ho Chi Minh) cho ba Nguyén Thi KC
duoc sd hiru.

3.2. Khong chap nhan yéu clﬁu‘cﬁa ong Poan Vin C vé viéc yéu ciu ba
Nguyén Thi KC phai thanh toan s6 tién lai la 862.097.500 (Tam tram sau muoi
hai triéu, khong tram chin bay nghin, nam tram) dong.

4. Vé chi phi td tung: Chi phi tham dinh gia do cac bén tu nguyén chiu.
5. V& an phi dan suy:
5.1. An phi dan su so tham:

- Ong Poan Vian C phai chju an phi dan sy so thim sé tién 37.862.925
(Ba muoi bay tri¢u, tdm tram sau muoi hai nghin, chin tram hai muoi lam)
ddng, nhung dugc trir vao sb tién nguyén don di tam ndp an phi 22.575.656
(Hai muoi hai triéu, ndm trim bay 1im nghin, sdu trim nim sau) dong duoc thu
theo Bién lai thu tam tng 4n phi, 1& phi toa an s6 AA/2012/05526 ngay
28/8/2014 va 11.945.394 (Muoi mot triéu, chin trim bon lim nghin, ba trim
chin bén) doéng thu theo Bién lai thu tam Ung an phi, 1& phi toa 4n so
AA/2016/0003802 ngay 28/12/2017. Ong Poan Vin C phai nop thém
3.341.875 (Ba triéu, ba tram bon mdt nghin, tAm trim bay 1im) dong.

- BaNguyén Thi KC phii chju 4n phi dan sy so tham 1a 41.253.667 (Bon
mot triéu, ha trdm ndm ba nghin, sdu trdm sdu bay) dong.

5.2. An phi dan sy phiic tham:

- Ong Poan Vin C phai chiu 4n phi 13 300.000 dong nhung duoc trir vao
tién tam Ung an phi phuc tham 1a 300.000 dong theo Bién lai thu tam Gmg an phi,
1¢ phi toa 4n s6 0027841 ngay 01/8/2022 ctia Chi cuc Thi hanh an dan sy Thanh
ph6 TD, Thanh phé H6 Chi Minh.

- Ba Nguyén Thi KC khong phai chiu an phi phtc tham. Hoan tra lai cho
ba KC s tién tam tng an phi ba KC da ndp theo Bién lai thu tam tng an phi, 18
phi toa an s6 0028095 ngay 08/8/2022 cta Chi cuc Thi hanh an dan sy Thanh
phd TD, Thanh phé H6 Chi Minh.

Ké tir ngay ban an, quyét dinh c6 hiéu lyc phap luat (d6i v6i cac thuong
hop co quan thi hanh an c6 quyén chii dong ra quyét dinh thi hanh an) hoac ké
tr ngay c6 don yéu cau thi hanh 4n cua ngudi dugc thi hanh an (d6i véi cac
khoan tién phai tra cho nguoi dugc thi hanh an) cho dén khi thi hanh an xong tat
ca cac khoan tién, hang thang bén phai thi hanh 4n con chiu khoan tién 13i cta sd
tién con phai thi hanh an theo muc 1di sudt quy dinh tai khoan 2 Diéu 468 cua
B0 luat dan sy nam 2015.

Trong trudng hop ban 4n duoc thi hanh theo Dieu 2 Luat Thi hanh an dan
su thi nguoi dugc thi hanh an dan su, nguoi phai thi hanh an ’dén su €O quyen
thoa thuan thi hanh an, tu nguyén thi hanh an hoac bi cudng ché thi hanh an theo
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quy dinh tai cac Piéu 6, 7 va 9 Luat thi hanh 4n dan su; thoi higu yéu cau thi
hanh an duoc thuc hién theo quy dinh tai biéu 30 Luat Thi hanh an dan su.

Ban an phtc tham co hiéu luc phap luat ké tir ngay tuy@n an./.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- Toa 4n nhan dan i cao: THAM PHAN - CHU TQA PHIEN TOA
- Toa 4n nhan dan cép cao tai TP. HCM;
- Vién kiém sat nhan dan cép cao tai TP.HCM;
- Vién kiém sat nhan dan TP. HCM;
- Toa an nhan dan TP. TD;
- Chi cuc Thi hanh an dan sy TP. TD;
- Cac duong sy (dé thi hanh);
- Luu: Vp, Hs.
Doan Thi Kim Thuy
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