TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TRA VINH Doc 1ap - Tw do - Hanh phuc

Ban 4n s6: 33/2018/DS-PT
Ngay 12 - 3 - 2018
VIV tranh chap hop ddng chuyén
nhuong QSD dét, tranh chép vé
bdi thudng thiét hai

, ~ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TRA VINH

- Thanh phéan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa : Ong Tran Vin Luyc

Cac Tham phan: Ong Lé Thanh Trung

Ong Nguyén Vin Nging

- Thw ky phién toa: Ba Huynh Bich Nhan - Thu ky Toa an nhan dan tinh
Tra Vinh.

- Dai di¢n Vién kiéng sdt nhan dén tinh Tra Vinh tham gia phién toa: Ong
Nguyén Thanh Hoang - Kiém sat vién.

Ngay 12 thang 3 nam 2018, tai try s¢ Toa 4n nhan dén tinh Tra Vinh mo
phién toa xét xur ph}ic tham cong lghai vu ép dan su ‘Ehu 1y s0 168/2917/TLPT- DS,
ngay 10/11/2017 ve viéc tranh chap hop dong chuyén nhuong quyén su dung dat,
tranh chap vé boi thuong thiét hai.

Do ban an dén sy so tham s6 16/2017/DS-ST ngay 28 thang 8 nim 2017 cia
Toa an nhan dan huyén Cau Ngang bi khang cdo.

Theo Quyét dinh dua vu an ra xét xir phtic tham sé 102/2018/QD-PT ngay
26 thang 02 nam 2018 gitra cac duong su:

- Nguyén don: Ba Thach Thi T, sinh nam 1968; dia chi cu tra 4p C, xa N,
huyén N, tinh Tra Vinh (c6 mat);

Nguoi dai dién theo iy quyén ciia nguyén don: Anh Thach Phi R, sinh nam
1988; dia chi cu tri ap C, xa N, huyén N, tinh Tra Vinh (theo van ban uy quyén
ngay 21/4/2017, c6 mat).

- Bi don: Ba Trim Thi H, sinh nam 1967, dia chi cu tra ép L, xa N, huyén
N, tinh Tra Vinh (c6 mat).

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Anh Thach Phi R, sinh ndm 1988 (c6 mat);

2. Anh Thach N, sinh nam 1989 (vang mat, iy quyén cho anh Thach Phi R
theo van ban Gy quyén ngay 21/4/2017);

3. Anh Thach T, sinh ndm 1992 (vang mit, uy quyén cho anh Thach Phi R
theo van ban uy quyén ngay 21/4/2017);

Cung dia chi: Ap C, xa N, huyén N, tinh Tra Vinh.



4. Chi Thach Thj L, sinh nam 1985 (Véng mat, uy quyén cho anh Thach Phi
R theo van ban uy quyén ngay 18/5/2017).

Dia chi: Khu A, xa T, quan M, thanh phé Céan Tho.

5. Ong Ha Pha V, sinh nam 1963 (c6 mat);

6. Chi Ha Thi My T, sinh nam 1989 (ving mit, Gy quyén cho ba Tram Thi
H theo van ban uy quyén ngay 17/5/2017).

7. Anh Ha Tér} V1, sinh nam 1993 (vang mat, Gy quyén cho ba Tram Thi H
theo van ban Gy quyén ngay 15/5/2017);

Cung dia chi: Ap L, xd N, huyén C, tinh Tra Vinh.

NOI DUNG VU AN:

Theo ban 4n so tham, ndi dung vu an duoc tom tat nhu sau:

* Trong don khéi kién ngdy 10/4/2017, don khéi kién bé sung ngdy
16/5/2017 VA cdc loi khai trong qud trinh gidi quyét vu dn nguyén don ba Thach
Thi T trinh bay:

Gia dinh ba c6 dién tich d4at 11.070m?, thudc thira sb 394, to ban d6 s6 9, toa
lac tai ap C, xa N, huyén N, tinh Tra th Ngay 09/5/1996, Uy ban nhan dan
huyén N di cép gidy ching nhan quyén sir dung dat cho ho gia dinh do ba dung
tén.

Nam 2005, ba cdm cb cho ba Tram Thi H toan bo dién tich dat trén véi gia
05 cay vang 9999, c6 lam gidy tay thoa thuan ba nim chudc lai dat. Nam 2009, ba
lap to giao kéo tai Quy tin dung nhan dan x3 N dong ¥ sang nhuong cho ba Huong
toan bo thira dat voi gia 145.000.000 dong.

Nam 2014, ba dén xin ba H chudc lai dit nhung ba H khong dong y. Nay
yéu cau ba H cho ba xin chudc lai dit véi gia da chuyén nhuong 145.000.000 dong
va yéu cau ba H bdi thuong thiét hai trong 03 nam (tir nim 2014 dén nam 2017)
do khong dugc canh tac dat voi sb tién 60.000.000 dong.

* Tai don yéu cau boi thiwong thiét hai ngay 17/5/2017 va cdc 16i khai trong
qud trinh t6 tung, bi don ba Tram Thi H trinh bay:

Ngay 25/4/2005, ba T ¢6 cam cho ba dién tich dit 11.070m véi s6 vang 05
cdy, loai vang 9999, c6 lam gidy viét tay, thoa thuan 03 ndm chudc lai dat. Trong
thoi gian cam dat, ba T nhiéu lan muon tién, vang cia ba tong cong 11.000.000
dong va 07 chi vang 24kara.

Ngay 18/5/2009 tai Quy tin dung nhan dan xi N, ba T thoa thuan ky gidy
giao kéo sang nhugng cho ba toan bo dién tich dat 11.070m? di cam cb véi gia la
145.000.000 dong. Hai bén thong nhat tinh gi vang thoi diém d6 2.000.000d/chi,
tong s6 vang ba T cam cd dat va muon cia ba 57 chi, tinh thanh tién 114.000.000
dong, cong véi tién 11.000.000 dong ba T mugn tong cong 1a 125.000.000 dong.
Do ba T ng Quy tin dung khong co tlen tra, nén ba da dua cho ba T 25.000.000
dong dé ba T trang, ba T giao cho ba gidy chimg nhan quyén sir dung dat phan dat
da nhan chuyén nhuong. So tién ba T con no ba 5.000.000 dong, sau d6 con ba T
la anh Thach Phi R da tra da cho ba.



Sau khi mua dat, ba da nhiéu 1an yéu cdu ba T 1am thu tuc chuyén quyén st
dung nhung ba T htra ma khong thuc hién. Nay ba T kién ba xin chudc lai dat voi
gia 145.000.000 ddng va doi boi thuong thiét hai 60.000.000 dong ba khong chép
nhan, ba ddng ¥ ban lai dat cho ba T véi gia 50.000.000d/1.000 m” Tir ndm 2017
dén nay, do gia dinh ba T ngdn can nén ba khéng st dung duoc dat, nén yéu cau
gia dinh ba T bdi thudng thiét hai v6i s6 tién 10.000.000 dong.

* Nguoi c6 quyén loi, nghia vu lién quan dirng vé phia nguyén don:

Anh Thach Phi R trinh bay: Viéc me¢ anh la ba Thach Thi Th thoa thuan ban
dat cho ba H anh va gia dinh khong biét, chi nghe ba T néi cam dat cho ba H gia
145.000.000 dong. Nay dai dién gia dinh yéu cu gia dinh ba H cho chudc lai dat
v6i gia 145.000.000 dong va bdi thudng thiét hai 03 ndm 13 60.000.000 dong do
khong canh tac dugc dat. Vé phan ba H yéu cau bdi thuong thiét hai 10.000.000
ddng anh khong dong y.

* Nouwoi cé quyén loi, nghia vu lién quan ditng vé phia bi don:

Ong Ha Pha V, chi Ha Thi My T va anh Ha Tan V1 théng nhat theo 15i
trinh bay cta ba Tram Thi H.

Tai ban an so tham s6 16/2017/DS-ST ngay 28/8/2017 ciia Toa an nhan dan
huyén Cau Ngang da quyét dinh:

- Chap nhan mot phan yéu cau khoi kién ctia ba Thach Thi T, tuyén b viéc
chuyen nhuong quyén sir dung dat giira ba T va ba H 13 vo hiéu. Khong chap nhan
yéu cau boi thuong thiét hai cua ba Thach Thi T.

- Budc ba Trdm Thi H, ong Ha Phu V, anh Ha Téan V1, chi Ha Thi My T
phai giao tra dién tich dat 11.070m? (thuc do 10.888m?), thira s6 364, t& ban do sb
9, toa lac 4p C, x3 N, huyén N, tinh Tra Vinh cho ba Thach Thi T, chi Thach Thi
L, anh Thach Phi R, anh Thach N, anh Thach T duoc quyén st dung.

- Budc ba Thach Thi T, chi Thach Thi L, anh Thach Phi R, anh Thach N,
anh Thach T phai tra ba Tram Thanh H, ong Ha Phu V, anh Ha Tan V1, chi Ha
Thi M§ T s6 tién 344.700.000 dong.

- Chap nhéan yéu cau boi thuong thiét hai ciia ba Tram Thi H. Budc ba
Thach Thi T, chi Thach Thi L, anh Thach Phi R, anh Thach N, anh Thach T phai
boi thudng thiét hai cho ba Tram Thi H, 6ng Ha Pht V, anh Ha T4n V1, chi Ha
Thi M§ T véi sd tién 1a 10.000.000 dong.

Ngoai ra an so tham con tuyén nghia vu chiu chi phi tham dinh, dinh gia, an
phi, 14i suat cham thi hanh 4n, quyén khang co va quyén thoa thuan, tu nguyén,
yéu cau thi hanh an cta cac duong su.

Sau khi xét xur so tham, ngay 11/9/2017 ba Thach Thi T va anh Thach Phi R
khang cao cung yéu cau Toa Aan cap phuc thAm giai quyét xin chudc lai dat véi sb
tién 145.000.000 dong, yéu cau ba Tram Thi H b01 thuong thiét hai do khong duoc
sir dung dat tir nam 2014 dén nam 2017 véi sd tién 60.000.000 dong.

Tai phién toa phiic tham, nguyén don van gitt nguyén yéu cau khoi kién,
nguoi khang cao gitr nguyén yéu cau khang cao. Cac duong su khong thda thuan
dugc voi nhau vé viée giai quyét vu an.

* Y kien phat biéu cua Kiém sat vién tai phién toa:



- Tham phan thu 1y vu 4n va Hoi ddng xét xir phuc tham da tuén thu trinh ty,
thii tyc t6 tung theo quy dinh ctia phap luat.

- Vé ndi dung vu an dai di¢n Vién kiém sat cho rﬁng: Theo ho so vu 4n va
dién bién tai phién toa phﬁc thAm ¢ can ct xac dinh dién tich dit tranh chép
11.070m? (thuc do 10.888m %) 1a cua _gia dinh ba Thach Thi T, Uy ban nhan dan
huyén N da cap glay ching nhan quyén st dung dit do ba T dung tén chil ho. Viéc
chuyén nhuong dat gitra ba T va ba H 1a c6 vi dugc ba T thira nhan. Tur lac chuyen
nhuong dén nay céc bén chua lam thi tuc phap 1y, khi dinh doat khong ¢ ¥ kién
clia cac thanh vién ho ba T, 4n so thim xac dinh hop dong vo hiéu ca vé ndi dung
va hinh thtrc va xtr budc cac bén hoan tra cho nhau nhiing gi da nhén 1a c6 can cu.

Vé thiét hai xay ra: Toa an so tham budc ho ba T phai chiu 50% thiét hai
xay ra voi sb tién 199.700.000 dong 1a phu hop voi quy dinh cua phap luat vi cac
bén cung co 16i. Ba H khong sir dung dat trong ndm 2017 do phia gia dinh ba T
ngan can, tién ba T chua tra cho ba H trong khi d6 dat ba H khong duoc sir dung la
thiét hai cho ba H, nén ba H phan t6 yéu cau ba T bdi thuong thiét hai vo1 s6 tién
10.000.000d 1a phu hop véi thiét hai xdy ra. Ba T yéu cau bdi thuong thiét hai
60.000.000 dong 1a khong c6 cin ctr chip nhan.

Tu phan tich trén, vi dai dién Vién kiém sat vé nghi ap dung Khoan 1 biéu
308 cua Bo luat T tung dan sy nam 2015, khong chép nhan khéng cdo cua ba
Thach Thi T va anh Thach Phi R, giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

[1] Ngay 18/5/2009, ba T thoa thuan chuyén nhuong quyén sir dung dat cho
ba H dién tich dit theo gidy chimg nhin quyén st dung dat 11.070m? (thuc do
10.888m?) vdi gia 145.000.00d, ba H d4 giao du tién cho ba T.

[2] Hop dong chuyén nhuong quyén st dung dat noi trén cac bén chua hoan
thanh thi tuc phap 1y, khi chuyén nhuong khong c6 ddy du thanh vién ho ba T
cung dinh doat, ba T nhdn dét canh tac st dung vao viéc trong laa, khong c6 dau
tu gi trén dat. Toa an cap so tham cdn clr vao céc tinh tiét ndy xac dinh hop dong
chuyen nhuong quyén sir dung dat gitra ba T va ba H lap ngay 18/5/2009 vo hiéu
vé ndi dung va hinh thirc, XlI budc gia dinh ba H tra cho ho ba T dién tich dat
11.070m? (thuyc do 10.888m?), budc hd ba T hoan tra cho gia dinh ba H
145.000.000 dong 13 ding theo quy dinh cta phap luat.

[3] Viéc 1am cho hop dong vo hiéu 1a do 16i ctia cac bén, an so tham nhan
dinh ba T va ba H cung c6 16i ngang nhau, xac dinh mdi bén phai chiu 50% thiét
hai xay ra, budoc ho ba T c6 nghia vu thanh toan cho gia dinh ba H sb tién
199.700.000 dong 1a ¢o cin cu.

[4] Ba T da nhan cua ba H 145.000.000 dong, ba H di nhan 10.888m* dit
ctia ba T dé canh tac. Nhu vay, bén nao ciing hudng loi tir viée st dung tai san cta
nhau. Ba T chua giao tra tién cho ba H nhung lai kién doi ba H phai bdi thuong
thiét hai 60.000.000d do khong dugc sir dung dat 1a khong c6 co so dé chép nhan,
an so tham xu bac yéu cau nay cua ba T 1a dung.

[5] Gia dinh ba H khong st dung duoc dat tir nim 2017 do hd ba T ngan
can, nén gia dinh ba H bi thiét hai 1 c6. Li gay ra do phia ho ba T, Toa an cép so
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tham budc hd ba T bodi thuong sb tién 10.00.000d cho gia dinh ba H 1a phu hop
thiét hai thuc t€ xay ra.

[6] Tir nhan dinh trén, khang cdo cua ba T va anh Phi R khong ¢6 can ctr
nén khong dugc Toa an chip nhén.

[7] Quan diém cua dai dién Vién kiém sat phii hop v6i voi nhan dinh cia
Toa an nén duoc chap nhan.

[8] Ho ba Thach Thi T 13 nguoi dan toc Khmer, séng ¢ xi N, huyén N 1a x4
c6 diéu kién kinh té - xa hoi ddc biét kho khin theo quyét dinh ctia Thu tudng
Chinh phu, Toa an cip so tham d3 xem xét mién an phi cho ho ba T 1a ¢6 can cu,
nhung thu tuc xem x¢ét mién an phi chua tuan thi ding theo quy dinh cac Piéu 14
va 15 cioa Nghi quyét sd 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua
Uy ban thuong vu Quéc hdi, Toa an cap so tham can quan triét thyc hién nghiém
tuc quy dinh nay.

[9] Toa an cap so tham tuyén bd hop déng chuyén nhuong quyén sir dung
dat giira ba T va ba H 1a vo hiéu, budc cac bén hoan tra cho nhau nhimg gi da nhan
nhung khong budc ba H tra glay chirng nhan quyen su dung dat cho ba T 1a thiéu
s6t, Toa an cap phiic tham khéc phuc tuyén bd sung phan thiéu sot nay dé dam bao
thi hanh an.

QUYET PINH:

- Can cir Khoan 1 Diéu 308 ctia Bo luat TH tung dan su ndm 2015;

- Ap dung Khoan 3 va Khoan 6 Diéu 26, cac diéu 35, 39, 147, 157, 165 va
Diéu 273 cua Bo luat TH tung dan sy nam 2015; ap dung cac diéu 117, 119, 122,
131, 500, 501, 502, 585 va Piéu 589 B luat Dan sy nam 2015; ap dung Piéu 12,
Diéu 26 Nghi quyet sO 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy
ban Thuong vu Qudc hdi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va
st dung an phi va I¢ phi Toa an.

Khong chdp nhan khang céo cua ba Thach Thi T va anh Thach Phi R. Gii
nguyén ban an so tham sé 16/2017/DS-ST ngay 28/8/2017 cua Toa an nhéan dan
huyén Cau Ngang.

Tuyén xir:

- Chap nhan mot phan yéu cau khoi kién cta ba Thach Thi T Ve tranh chap
hop dong chuyén nhuong quyén sir dung dat. Khong chap nhan yéu cau cioa ba T
vé boi thuong thiét hai.

- Tuyén bd viéc chuyén nhuong quyén sir dung dat giita ba T va ba H 1a vo
hiéu. Budc ba Tram Thi H, 6ng Ha Pha V, anh Ha Tan V1, chi Ha Thi My T phai
giao tra cho ba Thach Thi T, chi Thach Thi L, anh Thach Phi R, anh Thach N, anh
Thach T ban chinh gidy chtng nhan quyén st dung dat do Uy ban nhan dan huyén
N cép cho ho ba Thach Thi T ngay 09/5/1996 va dién tich dat 11.070m? (thuc do
10.888m2) thira s6 364, to ban do s6 9, loai dit tré)ng lua toa lac ép C, xa N, huyén
N, tinh Tra Vinh.

- Budc ba Thach Thi T, chi Thach Thi L, anh Thach Phi R, anh Thach N, anh
Thach T phai tra ba TrAm Thanh H, ong Ha Phu V, anh Ha Tan V1, chi Ha Thi



My T sb tién 344.700.000 dong (ba tram bon muoi bon triéu bdy trdm nghin
déng).

- Chép nhan yéu cau boi thuong thiét hai cua ba Tram Thi H. Budc ba Thach
Thi T, chi Thach Thi L, anh Thach Phi R, anh Thach N, anh Thach T phai boi
thuong thiét hai cho ba Tram Thi H, éng Ha Phu V, anh Ha Tan V1, chi Ha Thi
M§ T s6 tién 14 10.000.000 ddng (muoi triéu dong).

Tong s6 tién ma ba Thach Thi T, chi Thach Thi L, anh Thach Phi R, anh
Thach N, anh Thach T phai hoan tra cho ba Tram Thi H, ong Ha Phu V, anh Ha
Tan V1, chi Ha Thi My T 1a 354.700.000 dong (ba trdm nam muwoi bon triéu bay
tram nghin déng).

- V& chi phi thim dinh, dinh gi4 tai san:

+ Budc ba Thach Thi T, chi Thach Thi L, anh Thach Phi R, anh Thach N, anh
Thach T phai chiu 2.138.767 dong (hai triéu mét tram ba mwoi tdm nghin bdy
trdam sdu muoi bay dong). S6 tién nay di ndp va chi xong.

+ Budc ba Tram Thi H, ong Ha Pha V, anh Ha Tan V1, chi Ha Thi My Tuyén
phai chiu 1.240.012 dong (M6t triéu hai tram bon muwoi nghin khéng tram muwoi
hai dong). SO tién nay Chi cyc thi hanh dan sy huyén Cau Ngang thu dé hoan tra
cho ba Thach Thi T, chi Thach Thi L, anh Thach Phi R, anh Thach N, anh Thach
T do da tam Ung trudc.

- Vé 4n phi:

+ Mién toan bd an phi so thim va an phi phuc thadm cho ba Thach Thi T, chi
Thach Thi L, anh Thach Phi R, anh Thach N, anh Thach T.

+ Budc ba Tram Thi H, 6ng Ha Pha V, anh Ha Tan V1, chi Ha Thi My T
phai chiu 9.985.000 dong (Chin triéu chin tram tam muwoi lim nghin dong) an phi
dan sy so tham c6 gia ngach. Ba H da nop tam Gmg an phi 300.000 dong theo bién
lai thu tién s6 0007245, ngay 18 thang 5 nam 2017 ctia Chi Cuc Thi hanh an dan
su huyén Cau Ngang duoc trir vao s6 tién phai chiu. Ba Tram Thi H, ong Ha Phu
Vinh, anh Ha Tén V, chi Ha Thi My T con phai nop thém 9.685.000 dong (chin
triéu sdu tram tam muwoi lam nghin dong).

Khi ban 4n ¢6 hiéu luc phép luat, ké tir ngay c6 don yéu cau thi hanh an cua
nguoi dugc thi hanh an cho dén khi thi hanh an xong, tat ca cac khoan tién, hang
thang bén phai thi hanh an con phai chiu khoan tién I3i cta sb tién con phai thi
hanh &n theo muec 13i suit quy dinh tai Khoan 2 Diéu 468 cua Bo luat dan sy nim
2015.

Truong hop ban an, quyét dinh dwoc thi hanh an theo quy dinh tai Piéu 2
Ludt Thi hanh an dan sw thi nguoi dwoc thi hanh an dan sw, nguoi phai thi hanh
dn dan su c6 quyén théa thudn thi hanh an, quyén yéu cau thi hanh an, tw nguyén
thi hanh an hodc bi cuong ché thi hanh an theo quy dinh tai cac Piéu 6,7,7a, 7Tb
va 9 Ludt Thi hanh an dan sy; thoi hiéu thi hanh an dwoc thuc hién theo quy dinh
tai Piéu 30 Ludt Thi hanh én dan su.

- Céc quyét dinh khac cia an so tham khong bi khang cdo, khang nghi co
hiéu luc phap luat.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.



Noi nhan: TM. HQI PONG XET XU PHUC THAM

- VKSND tinh Tra Vinh; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Cau Ngang;

- Chi cuc THADS huyén Cau Ngang;
- Duong su;
- Luu ho so vu an.

Tran Van Luc



