TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN NAM PAN Déc 1ap - Tw do - Hanh phc
TiNH NGHE AN

Ban &n sb: 04/2024/DS-ST
Ngay 15 - 5 - 2024
“V/v tranh chap phuong, hyi”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN NAM PAN, TINH NGHE AN

- Thanh phan Hgi dong xét xi so' tham gém co:

Tham phén - Chui toa phién tda: Ba Bang Thi Phuong

Céac Hgi tham nhan dan: Ba Nguyén Thi Thao va 6ng Nguyén Xuan Hué

- Thu ky phién toa: Ba Pham Thi Huyén Trang - Thu ky Toa an nhan dan
huyén Nam Dan, tinh Nghé An.

- DPgi dién Vign kiém sat nhan dan huyén Nam Pan, tinh Nghé An tham
gia phién toa: Ong Nguyén Vin Loc - Kiém sat vién.

Ngay 15 thang 5 nam 2024, tai tru s¢ Toa &n nhan dan huyén Nam DPan,
tinh Nghé An xét xtr so tham cong khai vu an thu Iy sé: 41/2023/TLST - DS
ngay 09 thang 10 nim 2024 vé viéc “Tranh chap vé phuong, hui”, theo Quyét
dinh dua vy an ra xét xir s6 06/2024/QDXX-ST ngay 11 thang 4 nam 2024;
Quyét dinh hodn phién toa s 12/QDST - DS ngay 26 thang 4 nim 2024 giita
cac duong su:

Nguyén don: Ba Truong Thi Kim Th, sinh nam 1960; noi cu tri: Xom L
Mau 2, xa Kim L, huyén Nam Dan, tinh Nghé¢ An; c6 don dé nghi xét xir Véng
mat

Bi don: Ba Tran Thi Ph, sinh nam 1967; noi cu tri: X6m L Mau 2, x3 Kim
L, huyén Nam Dan, tinh Nghé An; c6 don dé nghi xét xir vang mat

Ngueoi c6 quyén loi va nghia vu L quan:

1. Ba Nguyén Thi Hong Tr, sinh ndm: 1950.

bia chi: Xém L Mau 3, xa Kim L, huyén Nam Pan, tinh Nghé An; Véng
mat.

2.Ba L& Thi S, sinh nam 1980

Pja chi: X6m L Mau 3, x3 Kim L, huyén Nam Dan, tinh Nghé An; ving
mat.

3. Ba Tran Thi Hong L, sinh nam 1987



bia chi: Xém L Mau 2, xa Kim L, huyén Nam Dan, tinh Nghé An; Véng
mat.

4. Ba Nguyén Thi Tuyét Nh, sinh nim 1968; noi cu tra: Xém L Mau 2, xi
Kim L, huyén Nam Dan, tinh Nghé An; Véng mat.

NQI DUNG VU AN:

Tai don khai kién va qué trinh giai quyét vu &4n ba Truong Thi Kim Th
trinh bay:

Nim 2012 ba c¢6 tham gia mot s6 day phuong do ba Tran Thi Ph 1a cha
phuong (cu thé bao nhiéu day phuong ba cling khong nhé rd); c6 day phuong ba
tham gia it nhat 14 mot suit va co day nhiéu nhat 13 ba sut. Muc dich cua viéc
tham gia phuong 1a dé gitip d& nhau lam kinh té. Tuy nhién, sau mot thoi gian
do phudng bi bién tudng, mot s6 con phuong da hbt phuong nhung khong chiu
dong tiép ma bo tron nén phuong bi v&. Trude khi tham gia phudng tat ca cac
con phuong va chi phuong co to chirc hop va thdng nhat cach thiec, sé ngudi
tham gia, s tién dong phuong, thoi gian hop phudng va hinh thirc mua phuong;
ai mua cao nhat thi ngudi d6 trang bang hinh thirc boé phiéu. Sau khi céc con
phuong da ndp du tién phudng thi tién hanh bo phiéu mua phuong va trich 1%
cho chii phuong. Chil phudng 1a nguoi dimg ra to chirc phudng va 1a ngudi chiu
trach nhiém thu tién tién phuong tir cac con phuong va giao tién cho nguoi tring
phuong.

Mot s6 day phuong ma ba tham gia di duoc bdc va ciing da dong day du;
con mot s6 day phuong ba di tham gia dong nhung chua duoc bdc phuong. Sau
d6 do phuong bi v& nén phai tam ding cac day phuong dang dong do. Cac day
phuong do ba tham gia véi ba Ph, ba d3 dong tong s tién 1a 1.026.700.000d6ng
(mot ty khong trim hai muoi sau triéu bay trim nghin dong) va da bdc duoc
phuong véi sé tién: 445.700.000dong.

Nhu vdy, tong sO tién phuong ma ba Ph dang con ng ba I3
418.320.000d6ng. Tuy nhién, do ba Ph dang gip kho khin nén ba chi yéu cau ba
Ph phai c6 trach nhiém tra cho ba téng sb tién phuong ma ba Ph dang no 1a
350.000.000d0ng va khong yéu cau 13i suat. Trong qua trinh giai quyét vu an ba
c6 thay doi yéu cau khoi kién va chi yéu cau ba Ph phai tra cho ba sd tién
phudng con no tong cong 1a 200.000.000d6ng, khong yéu cau tinh 13i.

Tai bién ban lay 10i khai ngay 01/11/2023 bi don ba Tran Thi Ph trinh bay:

Ba 1a nguoi ding ra t6 chic thanh 1ap phudng tir nim 2011 dén thang
7/2013 (dwong lich), phuong do ba 1am chi. Nhitng nguoi tham gia phuong trén
tinh than tw nguyén, phudng c6 14i va mua phudng bang hinh thirc bo phiéu kin,
ai mua cao ngudi d6 trang. Chil phudng dugce hudng 1% hoa hong trong tién 13i
mua phudng dé ghi chép va lap sb sach, thu tién phuong tir cac thanh vién ndp
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phuong va giao cho nguoi tring phudng. Ngay 15/7/2013 do mét s6 thanh vién
d3 bc phudng nhung bo trén va khong tiép tuc ndp phudng nén phuong bi va.
Ba Truong Thi Kim Th 13 mot trong s6 thanh vién tham gia phuong do ba lam
chu. Ba Th ¢6 tham gia khoang 40 diy phudng nhung ba khéng nhé cu thé timng
day phuong. Déi voi cac day phuong ba Th tham gia ¢ ddy thi 2 suét co day thi
3 suat. S6 tién cy thé ma ba Th tham gia tai phuong cta ba va s tién phuong ma
ba Th chua nhan 1a bao nhiéu ba khéng nhé rd ma chi wdc tinh sé tién cua ba Th
dang duong phuong gc khoang 200.000.000dong. Nay ba Th khoi kién yéu cau
ba tra s tién phuong gdc 1a 350.000.000d6ng ba khong dong y. Ba cho rang sb
tién phuong ba con ng ba Th 1a 200.000.000dong chi khéng phai
350.000.000d6ng. Tuy nhién, day 1a s tién do ba Nguyén Thi Tuyét Nh, ba Lé
Thi S, ba Tran Thi Hong L va ba Nguyén Thi Hong Tr (trc 13 nhitng ¢ phuong
da boc phuong ma chua ndp lai cho ba) chir khong phai ba 13y ciia ba Th. Do do,
ba yéu ciu dua nhitng nguoi ndy tham gia voi tu cach 13 nguoi c6 quyén loi,
nghia vu L quan dé nhimg ngudi nay chiu trach nhiém tra phuong cho ba Th
thay cho ba. Tai bién ban 14y 10i khai ngay 07/3/2024 ba Tran Thi Ph thira nhan
s6 tién phuong ctia ba Truong Thi Kim Th chua nhédn tai phuong cta ba 1a
200.000.000d6ng.

Nguoi ¢6 quyén loi, nghia vu L quan ba Tran Thi Hong L trinh bay: Ba c6
tham gia phuong do ba Tran Thi Ph lam chi phudng. Qua trinh tham gia thi
phudng d3 tuyén bd dimg phudng (v& phuong) tir 1au nén ba khong nhd rd qua
trinh tham gia phuong cu thé nhu thé nao. Sau khi v& phuong ba da ban giao
toan bd nha cira dat dai cho cac cha phudng tu phan chia véi nhau, giita ba va
cac chu phuong da tinh toan xong xudi ba khong con no phuong cua bat ky ai.
Viéc tham gia phuong giira ba Th va ba Ph nhu thé nao ba khong rd. Nay ba Ph
cho rang ba phai c6 trach nhiém tra tién phuong cho ba Th thay ba Ph ba khdng
dong y vi ba khong tham gia phuong, khong nhan phudng tir ba Th ma chi tham
gia phuong nop phuong va nhan phuong tir chu phuong la ba Ph va gitra ba vai
ba Ph di giai quyét xong.

Ba Nguyén Thi Hong Tr trinh bay: Ba ¢6 tham gia phudng do ba Tran Thi
Ph 1am cha phuong. Qua trinh tham gia thi phudng da tuyén bd dimg phudng
(v& phudng) tir 1au nén ba khong nhé 1d qua trinh tham gia phudng cu thé nhu
thé ndo. Tuy nhién, sau khi v& phuong giita ba véi ba Tran Thi Ph da chot tién
phudng véi nhau. Sau khi dimg phuong ba van thanh toan tién ng phudng cho
cac chu phuong. Doi voi phuong do ba Tran Thi Ph 1am chii ¢6 nhimng ai tham
gia ba khong biét, ba ciing khong biét co6 ba Truong Thi Kim Th tham gia
phuong va ba khong biét ba Th 12 ai, ba cling chua khi ndo giao ndp tién phudng
hay nhén tién phuong tir ba Th ma chi ndp va nhan tién phuong tir ba Ph. Nay
ba Ph cho rang ba phai c6 trach nhiém tra tién phudng cho ba Th thay ba, ba
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khong dong y. V& van dé tién phuong gitta ba voi ba Ph néu ba Ph yéu cau thi
khoi kén bang vu kién khac ba sé truc tiép ddi chiéu voi ba Ph.

Dbi voi ba Lé Thi S va ba Nguyén Thi Tuyét Nh qué trinh giai quyét hai
ngudi ndy déu khong co mit tai dia phuong di dau, lam gi chinh quyén dia
phuong khong 3. Toa an da yéu cau ba Ph cung cip dia chi cua ba S va ba Nh
nhung ba Ph chi cung cdp duoc dia chi ciia ba Nguyén Thi Tuyét Nh, Toa an da
tién hanh xac minh, thu thap theo ding dia chi ma ba Ph cung cap nhung ba Nh
khong c6 mat tai dia chi nay.

Qua trinh giai quyyét vu an nguyén don gilt nguyén yéu cau dé nghi Toa 4n
budc bi don tra cho Nguyén don 200.000.000d0ng tién phuong do bi don chwa
tra cho nguyén don. Bi don thira nhan s tién ng phuong 1a 200.000.000d0ng
nhung khong thira nhan trach nhiém thanh toan ma yéu cau ngudi L quan c6
trach nhiém tra thay cho bi don; hai bén khong thoa thuan duoc quan diém giai
quyét vu an; khong xuat trinh thém céc tai liéu gi.

Pai dién Vién kiém sat nhan dan huyén Nam Dan, tinh Ngh¢ An phat biéu:

Cian ct Diéu 121, biéu 122, Piéu 123, khoan 1 Diéu 302, biéu 304, Diéu
479 cta Bo luat Dan sy ndm 2005; Diéu 4, Diéu 5, Diéu 6, Diéu 7, Diéu 8, Diéu
15, Piéu 17, Diéu 24, Biéu 25, Diéu 26, Diéu 27, Diéu 28, Diéu 29 Nghi dinh s6
144/2006/ND-CP, ngay 27 thang 11 nim 2006 cia Chinh phu vé ho, hui, biéu,
phuong; Diéu 147 cta Bo luat T6 tung dan su; khoan 2 biéu 26 Nghi quyét s6
326/2016/UBTVQH14, ngay 30 thang 12 nam 2016 cua Uy ban Thuong vu
Qudc hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va st dung an phi
va 1& phi Toa an; tuyén xir: Chap nhan yéu cau khai kién ctia ba Truong Thi
Kim Th, budc ba Tran Thi Ph phai tra cho ba Truong Thi Kim Th sé tién
phuong con no 14 200.000.000 dong, khong tinh 13i suat.

Vé an phi: Budc ba Tran Thi Ph phai chiu s6 tién 4n phi ddn su so tham theo
quy dinh.

NHAN PINH CUA TOA AN:

Sau khi xem xét cac tai liéu, ching cir c6 tai hd so vu &n; trinh bay cua cac
duong su; két qua tranh tung tai phién toa, Hoi ddng xét xir nhan dinh nhu sau:

[1] v& quan hé tranh chip va tham quyén giai quyét: Theo don khai kién
nguyén don ba Truong thi Kim Th yéu cau Toa an budc ba Tran Thi Ph phai tra
cho ba sé tién ng phuong 1a 200.000.000d6ng. Bi don ba Tran Thi Ph ¢6 néi cu
trd tai xom L Mau 3, xa Kim L, huyén Nam Dan, tinh Nghé An. Pay Ia tranh
chap vé phuong, hui thudc tham quyén giai quyét cua Toa an nhan dan huyén
Nam Pan theo quy dinh tai khoan 3 Diéu 26, diém a khoan 1 Diéu 35 va khoan
1 biéu 39 cua Bo luat t6 tung dan sy 2015.

[2] vé thi tuc td tung: Nguyén don, bi don va ngudi c6 quyén loi, nghia vu
L quan dé nghi xét xir ving mat. Can ctr Diéu 227, Diéu 228 cua Bo luat td tung
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https://thuvienphapluat.vn/van-ban/Quyen-dan-su/Bo-luat-Dan-su-2005-33-2005-QH11-2463.aspx
https://thuvienphapluat.vn/van-ban/Tien-te-Ngan-hang/Nghi-dinh-144-2006-ND-CP-ho-hui-bieu-phuong-15679.aspx
https://thuvienphapluat.vn/van-ban/Tien-te-Ngan-hang/Nghi-dinh-144-2006-ND-CP-ho-hui-bieu-phuong-15679.aspx
https://thuvienphapluat.vn/van-ban/Thu-tuc-To-tung/Bo-luat-to-tung-dan-su-2015-296861.aspx
https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Nghi-quyet-326-2016-UBTVQH14-muc-thu-mien-giam-thu-nop-quan-ly-su-dung-an-phi-le-phi-Toa-an-337085.aspx
https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Nghi-quyet-326-2016-UBTVQH14-muc-thu-mien-giam-thu-nop-quan-ly-su-dung-an-phi-le-phi-Toa-an-337085.aspx

dan sy 2015 Hoi dong xét xir vang mat cac duong su.

[3] V& yéu cau khai kién: Tai don khai kién ba Truong Thi Kim Th khai
qua trinh tham gia phuong tai cac ddy phuong do ba Tran Thi Ph lam chu
phuong ba da dong tong sb tién phuong 1a 1.026.700.000ddng (mot ty khong
trdm hai muoi sdu triéu bay trim nghin dong) va di bdc phuong véi sd tién:
445.700.000d6ng. SO tién phudong ma ba Ph con no ba 1a 418.320.000dong
nhung ba yéu cau ba Ph thanh toan cho ba 350.000.000d6ng. Qué trinh giai
quyét ba Th thay ddi yéu cau dé nghi ba Ph phai tra cho ba 200.000.000d6ng va
khong yéu cau lai suat. Viéc nguyén don thay doi yéu cau khoi kién trude phién
hop vé viéc kiém tra, giao nop, tiép can cong khai ching ct va Hoa giai va
khong vuot qua yéu cau khai kién, bi don ddng y. Do d6, chap nhan thay dbi
yéu cau khdi kién ctia nguyén don theo quy dinh tai khoan 4 Diéu 70; khoan 2
Diéu 71 Bo luat tb tung Dan sy nam 2015.

[4] V& noi dung vu an: Vao khoang tir ndm 2011 dén thang 7/013 (am lich)
ba Truong Thi Kim Th c6 tham gia mot s6 diy phuong do ba Tran Thi Ph lam
chu phuong. Sau khi tham gia phuong dugc mot thoi gian do phuong bi vé nén
ba Tran Thi Ph con no ba Truong Thi Kim Th sd tién phuong 1a
200.000.000d6ng. Ba Truong Thi Kim Th, bj don ba Tran Thi Ph déu thira nhan
s6 tién nay 1a tién phuong ma ba Ph dang ng ba Th nén day la tinh tiét khong
phai chirg minh theo quy dinh tai Piéu 92 B6 luat t6 tung dan su.

Qua trinh giai quyét vu an ba Truong Thi Kim Th va ba Tran Thi Ph déu
khang dinh: Ba Th c¢6 tham gia mot sé day phuong do ba Tran Thi Ph lam chu,
phudng c6 13, hinh thirc mua phudng 1a bo phiéu kin, ai mua cao ngudi do trang
phuong va duoc quyén bdc phuong, chii phuong duge huong 1% hoa hong dé
ghi chép so phudng, thu tién phudng tir cac thanh vién tham gia phuong va giao
tién phuong cho thanh vién tring phuong. Sau mdt thoi gian hoat dong phuong
bi v, ba Ph tuyén bd ding phudng. Sé tién phudng ma ba Ph con no ba Th 13
200.000.000d6ng. Tuy nhién, ba Ph cho rang sb tién nay 1a do cac con phuong
khac gom ba Nguyén Thi Tuyét Nh, ba Nguyén Thi Hong Tr, ba Tran Thi Hong
L va ba Lé Thi S dang no ba nén ba yéu cau Toa an dua nhitng con phudng nay
vao tham gia t6 tung trong vu an dé nhimg ngudi nay cé trach nhiém tra ng cho
ba Truong Thi Kim Th thay ba.

Can ctr quy dinh tai Diéu 5; Diéu 24 cua Nghi dinh s6 144/2006/ND-CP
ngdy 27 thang 11 nim 2006 ctia Chinh phu vé ho, hui, biéu, phuong thi chu
phuong 13 ngudi to chirc phudng, thu phudng va giao phuong cho thanh vién
duoc linh phuong trong mdi ky mé phuong cho dén khi két thic phuong. Co
trach nhiém thu phuong ctia cic thanh vién tham gia phudng dé giao cho thanh
vién trang phudng. Cac ddy phudong do ba Tran Thi Ph lam cha phuong déu co
|3i. Ba Ph dugc huong 1% hoa hong tir s6 tién 1di ma ngudi mua dugc phuong
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tra. Viéc khong thu dugc tién cia mot sd thanh vién tham gia phuong nén ba
Tran Thi Ph da khong thyc hién ding nghia vu theo théa thuan nhu quy dinh tai
Diéu 5, biéu 15, Piéu 27 Nghi dinh s6 144/2006/ND-CP va ba Ph phai chiu
trach nhiém dan sy theo quy dinh tai khoan 1 Piéu 302, Diéu 304 cua Bo luat
Dan su nam 2005.

Mit khac, ba Nguyén Thi Hé)ng Tr va ba Tran Thi Héng L déu thira nhan
c6 tham gia phuong do ba Ph lam chu phuong. Tuy nhién, gitra ba Ph, ba Tr va
ba L, ba Th la quan hé chi phuong véi cac thanh vién khac tham gia phuong.
Ho ndp, nhan va chét tién phudng véi chu phuong chir khong giao dich véi cac
thanh vién khac ctia phuong, gitra cac thanh vién tham gia phuong khéng quen
biét nhau va khong c6 bat ky thoa thuin nao khac nén viéc ba Ph yéu ciu ba
Nguyén Thi Tuyét Nh, ba Nguyén Thi Hong Tr, ba Tran Thi Hong L va ba Lé
Thi S phai ¢6 trach nhiém tra ng phuong cho ba Th thay ba la khong c¢6 can cu.
Hon nita, ba Tran Thi Phuong cling xac nhan s6 tién phuong con no ba Truong
Thi Kim Th 1a 200.000.000d6ng. Do d6 can budc ba Tran Thi Ph phai tra cho ba
Truong Thi Kim Th s tién 200.000.000d6ng 13 ¢o can ci.

Trong truong hop ba Tran Thi Ph ¢6 cin cit ching minh nhiing ngudi
thanm gia choi phuong khéc (thanh vién phuong) con ng tién phuong do ba lam
cht phuong thi ba Ph ¢6 quyén lam don khéi kién bang vu kién dan sy khac
theo quy dinh cua phap luat.

[5] V& an phi: Ba Tran Thi Ph phai chiu an phi dan su theo quy dinh cta
phap luat.

Vi cac 1€ trén;

QUYET PINH

1. Can ctr Dicu 121, Dicu 122, Dicu 123, khoan 1 Diéu 302, Diéu 304,
Diéu 479 ctia B luat Dan sy nam 2005; Diéu 4, Dicu 5, Diéu 6, Dicu 7, Diéu 8,
Diéu 15, biéu 17, Biéu 24, Diéu 25, Piéu 26, Diéu 27, biéu 28, Piéu 29 Nghi
dinh sd 144/2006/ND-CP, ngay 27 thang 11 nam 2006 ctua Chinh pha vé ho,
hui, biéu, phuong; tuyén xt: Chip nhan yéu cau khoi kién cta ba Truong Thi
Kim Th, budc ba Tran Thi Ph phai tra cho ba Truong Thi Kim Th sb tién
phuong con no 1a 200.000.000 dong (Haitram triéu dong), khong tinh 13i suat.

K& tir ngdy c6 don yéu cau thi hanh 4n cta ngudi duoc thi hanh an cho dén
khi thi hanh 4n xong, ngudi phai thi hanh 4n con phai chiu khoan tién 14i cia sd
tién con phai thi hanh 4n theo mirc 14i suat quy dinh tai Piéu 357, khoan 2 Piéu
468 cua B0 luat Dan sy nam 2015.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 cua Luat Thi
hanh an dan sy nam 2008 (stra d6i, bo sung nam 2014) thi ngudi duoc thi hanh
an déan sy, nguoi phai thi hanh an dan sy c¢6 quyén thoa thuan thi hanh an, quyén
yéu cau thi hanh 4n, ty nguyén thi hanh an hodc bi cudng ché thi hanh 4n theo
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https://thuvienphapluat.vn/van-ban/Quyen-dan-su/Bo-luat-dan-su-2015-296215.aspx
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quy dinh tai céac Diéu 6, 7, 7a va 9 cta Luét Thi hanh 4n dan sy nim 2008 (stra
d6i, bd sung nam 2014); thoi hidu thi hanh an dugc thuc hién theo quy dinh tai
Diéu 30 ctia Luat Thi hanh an dan sy nam 2008 (stra d6i, b6 sung nim 2014).

2. V& an phi: Can cu Diéu 147, Piéu 148 cia Bo luat TH tung dan su;
khoan 2 Piéu 26, khoan 1 Diéu 29 Nghi quyét s6 326/2016/NQ-UBTVQH14
ngay 30 thang 12 nam 2016 cua Uy ban Thuong vu Qudc hoi quy dinh vé mirc
thu, mién, giam, thu, ndp, quan 1y, sir dung 4n phi va 1& phi Toa 4n,

Budc ba Tran Thi Ph phai chiu 10.000.000 (Muoi triéu dong) tién an phi
Dan sy so tham.

3. Puong su c6 mit tai phién tda c6 quyén khang cao ban an trong thoi han
15 ngay ké tir ngay tuyén an. Déi v6i duong sy ving mit tai phién toa co quyén
khang c4o ban 4an trong han 15 ngay ké tir ngdy nhin duoc ban an hodc ban an
duoc niém yét theo quy dinh./.

Noi nhgn: TM. HOI PONG XET XU SO THAM

- Cac duong sw; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Nghé An;

- VKSND huyén Nam ban;

- Chi Cuc THADS huyén Nam Pan;

- Luu: HSVA.

bang Thi Phwong



