TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap — Tw do — Hanh phic

Ban an sd: 11/2023/LD-PT
Ngay 19-4-2023
VIV tranh chép don phuong chdm
dut hop dong lao dong

~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG
- Thanh phéan Hpi dong xét xir phiic thim gom cé:
Thdam phdn - Chii toa phién toa: Ong Nguyén Dac Cudng.
Cdc Tham phan: Ong Nguyén Céng Luc;
Ong Huynh Vin Luat.
- Thuw ky phién toa: Ba Lé Thi Hién - Thu ky Toa an nhan dan tinh Binh Duong.
- Dgi di¢n Vién Kié:rgz sdt nhdn déin tinh Binh Dwong tham gia phién toa: Ba
Tran Thi Ngoc Tuyén - Kiém sat vién.

Ngay 19 thang 4 nam 2023, tai try s¢ Toa 4n nhan dén tinh Binh Duong m¢
phién toa xét xur phuc tham cong khai vu 4n lao dong thu ly s6 02/2023/TLPT-LD
ngay 11/01/2023 v¢ viéc “Tranh chap don phuwong cham ditt hop dong lao dong”.

Do Ban 4n s6 08/2022/LD-ST ngay 29-9-2022 ctia Tda an nhan dan thanh phd T,
tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phic tham sé 06/2023/QD-PT ngay
27/02/2023, Quy€t dinh hoan phién toa phic tham so 04/2023/Qb-PT ngay 15/3/2023
va Théng bado mao lai phién toa xét xir phic tham so6 03/TB-TA ngay 27/3/2023, gitra
cac duong su:

1. Nguyén don: 6ng T6 Xuan Thanh, sinh nam 1974; dia chi thuong tr: thon T,
xa ’N, huyén V, tinh Hung Yén; dia chi tam trd: so6 43/9, khu pho H, phuong V, thanh
pho T, tinh Binh Duong; c6 mat.

2. Bi don: Cﬁ[]g ty Co phﬁn I; dia chi: sb 3, Pai 160 H, khu Cong nghiép V,
phuong B, thanh phd T, tinh Binh Duong.

Nguroi dai dién hop phdp cua bi don: dng Nguyén Dinh T, sinh nam 1992; dia
chi: so 3’, bai 10 H, khu COng nghiép V, phuong Ba, thanh pho T, tinh Binh Duong
(theo Giay uy quyén ngay 10/8/2022); c6 mit.

3. Nguoi khang cao: 6ng To Xuén T, sinh nam 1974; dia chi thuong trG: thon T,
xa N, huyén V, tinh Hung Yén la nguyén don trong vu an.

NQI DUNG VU AN:

* Theo don khoi ki¢n ngay 03/3/2021, don khoi ki¢n bo sung va loi khai trong
qué trinh giai quyet vu dn, nguyén don 0ng T0 Xuan T (goi tat la éng T) trinh bay: 6ng
T6 Xuan T bat dau lam viéc tai Cong ty C6 phan I (goi tit 1a Cong ty) tir ngay
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14/9/2007 do trude do Cong ty cO gui thu moi Ong T t6i nhan vige. Tai thoi diém nay,
ong T chi ky cac gidy nhdn viéc, gidy dong ¥y di hoc tap tai Singapore. Tir ngay
14/9/2007 dén 15/5/2008, 6ng T duoc Cong ty va ddi tac cua Cong ty & nude ngoai la
Tap doan RE&S Enterprises Pte Ltd, Singapore ctr 6ng Tdi hoc tap tai Singapore dé
sau d6 vé lam viéc cho Cong ty.

Ngay 01/7/2008, dng T véi Cong ty ky két hop dong lao dong c6 thoi han la 02
nim, coéng viée 1a dau bép v6i muc luong co ban 1a 4.500.000 ddng/thang va phu cip
la 1.800.000 ddng/thang, nguoi dai dién theo phap luat ctia Cong ty lic d6 1a ba Phan
Thi K, chtrc vu: Giam ddc da ky hop dong lao dong véi 6ng T. Cong ty dong toan bod
bao hiém xa hoi (BHXH) va bao hiém y té (BHYT) cho dng T (viéc nay khong ghi
nhén trong hop déng lao dong). Pén ngay 01/7/2014, Cong ty véi dng Thanh ky két
hop dong lao dong khong xac dinh thdi han sé 12/2014/HPLD, muc luwong chinh 1a
23.700.000 dong/thang, vi tri 1am viéc 1a Bép trudng, ngudi dai dién theo phép luat
ctia COng ty 1a 6ng Pham Quang H 12 ngudi ky hop dong lao dong véi 6ng Thanh.

Tir gitta nam 2016, 6ng T dugc giao dong thoi quan 1y bép chi nhanh thir 2 cua
Cong ty tai dia chi: s6 230, Pai 16 B, thanh phd T, tinh Binh Duong. Tt ddy, Cong ty
c6 thoa thuan qua mail va thuong xuyén tra theo quy cho 6ng T s6 tién 1a 15.000.000
dong/quy trude thué do dng T phu trach thém 01 chi nhanh. Tuy nhién, qui 1 nim
2020 Cong ty chua tra.

Ngay 26/3/2020, 6ng T dugc quan 1y chung cia ca 2 chi nhanh giao kiém thém
nhiém vu lam quan ly truc tiép nhan vién phuc vu tai tru s& chinh s6 03, Pai 16 H. Bén
cubi thang 3 ndm 2020, CoOng ty co tap hop toan b nhan vién cta ca 2 chi nhanh, phat
cho mdi ngudi 01 don xin nghi viéc va yéu cau tit ca nhan vién viét don xin nghi viéc
tai Cong ty voi 1y do dé ngay 01/4/2020 ky hop dong véi cong ty TNHH Dinh Dudng
T (do Céng ty da ban mang kinh doanh nha hang Ichiban cho Céng ty TNHH Dinh
Dudng T). Cong ty TNHH Dinh Dudng T s& tiép nhan va s& hitu 02 nha hang Ichiban
nén noi lam viéc ctia nhan vién khong thay d6i. Tuy nhién, 6ng T khong dong ¥ viét
don xin nghi viéc Vi lGc d6 6ng T dang 14 nhan vién cta Cong ty | nén khong thé ky
hop ddng voi Cong ty méi, viec Cong ty chuyén giao cho Cong ty TNHH Dinh Dudng
T ciing khdng c6 bat cir thong bao nao cho nhan vién biét nén 6ng T khong dong ¥ 1am
viéc voi Cong ty méi. Ngay 28/3/2020, ong T viét don xin nghi phép nim 25 ngay
(6ng T c6 28 ngay phép nim tinh dén hét thang 5 nam 2020) giri qua thu dién tir cho
bd phan nhan sy va Giam dbc Cong ty 1a nguoi da giao két hop dong lao dong véi ng
T. Céc nhan vién khac thi déng ¥ 1am don xin nghi viéc va ky hop dong véi Cong ty
mdi theo huéng din cia Cong ty |, nhung sau d6 nhitng ngudi ndy cé tiép tuc lam viéc
hay khong thi 6ng T khong biét.

Trong qua trinh lam viéc tai Cong ty, 6ng T dugc Cong ty tao 1 tai khoan gmail
c6 dia chi to.thanh@starjsc.vn dé 6ng T lam viéc qua lai giita cac bd phan trong Cong
ty va Cong ty da thu hoi tai khoan nay tir thang 5 nim 2020 ma khong c6 bét ctr thong
b&o nao cho 6ng T.

Ngay 01/4/2020, éng T di 1am binh thuong dén chiéu clng ngay thi thiy bang
thong bao nha hang s& nghi ban dén ngay 15/4/2020 do dich bénh Covid-19. Bén ngay
15/4/2020, 6ng T nhin duoc mail Théng béo sé 02/2020/TBCDHDLD-IBS do Céng
ty C6 phan I ky ngay 31/3/2020 vé viéc Cong ty cham dut hop dong lao ddéng véi dng
T vao ngay 17/5/2020, ngay 1am viéc cudi cing ctia 6ng T 1a ngay 16/5/2020 va Thong
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bao sb 04/2020-TB-1BS ky ngay 03/4/2020 vé lich lam viéc, lich nghi phép nam 25
ngay cung ban du kién chi tra luong thang 4 va thang 5 nam 2020 cho 6ng T.

Ong T nhan thay, 6ng T khong ky hop dong lao dong véi Cong ty C6 phan I va
khong nhan dugc thong tin phu luc nao tir Cong ty noi éng T da ky hop dong lao dong
vé viéc thay d6i tén Cong ty hay nguoi dai dién. Sau do, 6ng T lam don khiéu nai 1én
Ban Quan ly Khu cong nghiép Viét Nam - Singapore vé viéc Cong ty ra thdng bao don
phuong chim dut hop ddng lao dong véi 6ng T. Tai budi hoa giai ngay 14/5/2020, do
hoa giai vién Q t6 chirc c6 sy tham gia cta dai dién Cong doan, dai dién Cong ty, dng
T va bép phé 6ng Nguyén Xuan P nhung khong thanh, hoa giai vién c6 giai thich Ban
Quan 1y ¢6 tiép nhan phuong an cua Cong ty nhung chua dung theo quy dinh nén Ban
Quan 1y d3 c6 Cong van sb 587/BQL-VP ngay 22/4/2020 hudng dan Cong ty xay
dung lai phuong an; tuy nhién, dén ngay hoa giai 1a ngay 14/5/2020 Cong ty van chua
nop lai. Pén thoi diém nay, 6ng T mdi biét Cong ty Co phan | 1a Cong ty Lién doanh
TNHH | ma 6ng T di ky hop dong.

Ngay 17/8/2020, 6ng T c6 nhan lai s6 BHXH, Cong vin sé 1870/BQL-LD do
6ng Thi 1a nhan vién cia Cong ty TNHH Dinh Dudng T giao thi dng T moi biét rang:
ngay 17/5/2020 la ngay ong T két thuc hop dong lao dong theo Thong bao sé 02,
nhung ngay 22/5/2020 Cong ty méi gii Cong vin s6 02/CV-ICB cho Ban Quén Iy céc
Khu coéng nghiép tinh Binh Duong. Ngay 04/6/2020, Cong ty nhin duoc phan hoi
bang Cong van sé 1870/BQL-LD v/v cham dut hop dong voi nguoi lao dong. Ngay
05/6/2020, Cong ty ra quyét dinh sé6 NV003/06/06/2020 vé viéc cham dut hop dong
lao dong véi dng T, thoi han cham dit hop dong 1a ngay 31/5/2020 14 khong dung theo
Thong béo s6 02 ma khong c6 bat cir thoa thuan nao véi ong T.

Cong ty chi dong cac loai bao hiém cho 6ng T theo mirc 1a 12.000.000
dong/thang trong khi d6 mirc lwong chinh ctua 6ng T (luong net) 1a 23.700.000 dong
lam anh huong dén tién tro cdp that nghiép 6ng T da nhan tir quy Bao hiém that
nghiép. Tién luong thang 03 nam 2020, Cong ty trd cho Ong T thiéu sb tién I3
13.265.000 dong (so tién tra theo quy) va hang nam ngoai tién thuong, Cong ty tra
lwong thang thtr 13 cho 6ng T voi mire it nhat 14 01 thang lwong trude thué.

Trude khi ra thong bao don phuong chdm dit hop dong lao dong, Cong ty da tra
luong trung binh cia 6 thang lién ké cho dng T tir thang 9/2019 dén thang 02/2020 la
29.681.000 dong/thang. Tir 01/4/2020 dén nay, 6ng T khong c6 noi lam viéc do noi
lam viéc da dugc Cong ty TNHH Dinh Dudng T s¢ hitu va kinh doanh. Do do, ong T
khoi kién yéu cau Toa an giai quyét budc Cong ty C6 phan I phai thanh toan cho dng
T6 Xuén T céc khoan sau:

1. Tién lvong nhiing ngay khong duoc lam vige tur 01/4/2020 tam tinh dén ngay
31/3/2022 14 24 thang x 29.681.000 dong/thang = 712.344.000 dong.
2. Boi thuong 02 thang tién luong x 31.666.485 dong/thang = 63.332.970 dong.
3. Boi thuong 45 ngay luong do vi pham thoi gian bao trude la 45 ngay x
31.666.485 dong/thang/26 ngay = 54.807.377 dong.
4. Tra tién bao hiém xa hoi, bao hiém y t€, bao hiém that nghiép la 439.432.500
dong, cu thé:

Tir 01/6/2020 tam tinh dén ngay 31/3/2022 1a 22 thang x 23.700.000 dong/thang
x 32,5% =169.455.000 dong.
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. Tu 01/7/2014 dén 31/5/2020 1a 71 thang, mirc lvong co ban la 23.700.000
dong/thang, Cong ty da dong 12.000.000 dong/thang, con lai Cong ty chua dong la
11.700.000 dong/thang x 32,5% x 71 thang = 269.977.500 dong.

. 5. Tra tién luong thang thtr 13 nam 2020 va ndm 2021 la 02 thang x 31.666.485
dong/thang = 63.332.970 dong.

6. Tra tién tro cip that nghiép 07 nam 10 thang ma Cong ty di chdt sd, lién quan
dén viéc Cong ty dong cac loai bao hiém khong du theo hop dong lao dong, cu thé:
Luong co ban 23.700.000 dong/thang, Cong ty di dong 12.000.000 dong/thang, con
Cong ty chua dong 1a 11.700.000 dong/thang x 60% x 07 thang = 49.140.000 dong.

7. Tra s tién theo quy vao thang 3 nam 2020 ma Cong ty tra thiéu la 13.265.000
ddng, cu thé: 38.511.000 dong (lwong tra theo quy) — 25.246.000 dong (da tra thang
3/2020) = 13.265.000 dong (khoan tién nay 6ng T nhan chung véi tién lwong thang
cudi ciia quy ma Cong ty chi tra qua tai khoan ngin hang).

8. Yéu cau Cong ty Co phan Ichiban Star phai nhan 6ng T6 Xuan T trd lai 1am
viéc theo hop dong lao dong da giao két. Truong hop khong con vi tri, cong viéc da
giao két trong hop dong lao dong thi hai bén thuong luong dé sira ddi, bd sung hop
dong lao dong. Trudng hop khong con vi tri, cong viée nhu da giao két trong hop dong
lao dong ma Cong ty Co phan I khong muén thuong luong dé sira d6i, bo sung hop
dong lao dong va mudn cham dut hop dong lao dong thi Cong ty phai thanh toan cho
6ng T, cu thé nhu sau:

Tra tién tro cap thé} nghiép tir thang 6 ndm 2020 tam tinh dén ngay 31/3/2022 Ia:
02 ndm (Cong ty da chot BHTN cho 6ng T6 Xuan T deén thang 5/2020 la 7 ndm 10
thang) la: 23.700.000 dong/thang x 60 % x 02 thang = 28.440.000 dong.

Tra tién tro cap théi viée, bao gdm Cca thoi gian dugc Cong ty dua di Singapore
hoc tap la 31.666.485 dong x 02 thang = 63.332.970 dong.

Tra 12 thang tién lwong dé 6ng T dong ¥ thoa thuan cham dut hop dong lao dong
14 31.666.485 dong/thang x 12 thang = 379.997.820 dong.

Tra tién phép nam cho 6ng T tam tinh dér~1 ngay 31/3/2022 14 51 ngay (tinh dén
ngay 31/5/2020 ong T c6 28 ngay phép, moi ndm Ong T co 14 ngay phép) la
31.666.485 dong/thang/26 ngay = 1.217.941 dong/ngay x 51 ngay = 62.114.991 dong.

9. Budc COng ty Co phan I phai truy dong thué thu nhap ca nhan cia 6ng To
Xuén T cho co quan nha nudc, truy dong doan phi va kinh phi cong doan cho cbng
doan khu cong nghi€p Viét Nam — Singapore, nhung sau d6 6ng T xin rat lai yéu cau
nay.

Téng s6 tién 6ng TO Xuan T yéu cau Cong ty C6 phan I phai thanh toan la

1.929.530.598 dong (trong d6 bao gdm ca sb tién bao hiém ma Cong ty phai tra 1a
439.432.500 dong).

* Qua trinh giai quyet vu dn, nguwoi dai dién hop phdp cia bi don Céng ty Co
phan I trinh bay: Cong ty C6 phan I duoc thanh 18p ngay 08/10/2007 v6i nganh nghé
chinh 1a kinh doanh dich vu nha hang an uéng. Ngay 01/7/2008, Cong ty co ky hop
dong lao dong voi ong T6 Xuan T, voi vi tri cong viée la dau bép. Pén ngay
01/01/2019, 6ng T tiép tuc ky Phu luc hop dong lao dong s6: 24/2019PLHD24 véi
Cong ty, theo do: thu nhap hang thang cua 6ng T nhu sau: lwvong co ban la 12.603.015
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dong/thang; thuéng kinh doanh la 14.063.470 dong/théng; tong thu nhp la 26.666.485
dong/thang.

Dau nam 2020, do dién bién phuc tap cta dich bénh Covid-19, thyc hién theo chi
dao cua Thu tuong Chinh phu vé viéc gidn cach xd hoi va tam ngung cac dich vu
khong thiét yéu, nha hang I phai tam ngung hoat dong. Ngay 31/3/2020, Hoi dong
quan tri Cong ty Co phan I da tién hanh hop va thdng nhét: thu hep quy mé san xuat,
kinh doanh ctia Cong ty, cu thé 12 chim dat kinh doanh nganh dich vu nha hang do
tinh hinh dich bénh Covid-19 dang dién bién v6 cing phirc tap, 1am anh huéng nghiém
trong dén tinh hinh hoat dong va tai chinh ctia Cong ty du da tim moi cach khic phuc.
Toan bd trang thiét bi, co s& vat chat lién quan t61 nganh dich vu nha hang sé duoc
chuyén giao cho don vi c6 du kha ning kinh doanh, van hanh (néu c6 don vi tiép
nhan). Cham dat hop dong lao dong véi ong T6 Xuan T do thu hep quy mé kinh
doanh cua Cong ty.

Cong ty da thuc hién quyén don phuong cham dut hop dong lao dong véi ong T
theo quy dinh tai diém c khoan 1 Piéu 38 ctua B0 luat Lao dong nam 2012 va Diéu 12
Nghi dinh s6 05/2015/NB-CP ngay 12/01/2015 ctia Chinh phu. Cong ty da thong bao
cho 6ng Thanh biét truéc 45 ngay theo quy dinh, théng bao tir ngay 15/4/2020, thoi
han cham dat hop dong vao ngay 31/5/2020. Ong T di nhan duoc thong bao vé viée
cham dat hop dong lao dong va di phan hdi. Cong ty ciing da thuc hién day du viéc
chi tra luong thang 4 va thang 5 nam 2020 cho 6ng T, dong bao hiém, thuc hién chi tra
trg cp thoi viéc theo diing quy dinh va di tra s6 bao hiém cho 6ng T.

Ban quan 1y cidc Khu cong nghiép tinh Binh Duong dd c6 Cong vin sd
1870/BQL-LD ngay 04/6/2020 x4c nhan viéc Cong ty thuc hién don phuong chdm dit
hop dong lao dong v4i ong T do bi anh huéng boi dich Covid-19 1a phu hop véi quy
dinh tai Diéu 38 cua Bo luat Lao dong va khoan 3 Cong vin s6 1064/LDTBXH-
QHLDTL ngay 25/3/2020 cua B4 Lao dong - Thuong binh va Xa hoi (dinh kem). Viée
Cong ty don phuong cham dut hop dong lao dong voi ong T la ding quy dinh phap
luat nén Cong ty khong dong y voi toan bo yéu cau khai kién cua 6ng To Xuan T véi
C4c yu cau cy thé nhu sau:

1. Yéu cau Cong ty C6 phan I phai tra tién lrong nhimg ngay dng T khong duoc
lam viéc tir ngay 01/4/2020 tam tinh dén ngay 31/3/2022 la 24 thang x 29.681.000
dong/thang = 712.344.000 dong.

2. Bdi thuong 02 thang tién lwong x 31.666.485 ddng/thang = 63.332.970 dong.

3. Boi thuong tién lwong 45 ngdy do vi pham thoi gian béo truée x 31.666.485
dong/thang/26 ngay = 54.807.377 dong. Vi Cong ty da bao cho ong T bict truge 45
ngay theo quy dinh, thong béo tir ngay 15/4/2020, thoi han cham dut hop dong 1a ngay
31/5/2020. Ong T dé nhén dugc thong bdo va da phan hoi phu hop véi quy dinh phap
luat tai diém c khoan 2 Diéu 38 cia B luat Lao dong nam 2012.

4. Tra tién bao hiém xa hoi, bao hiém y té, bao hiém that nghiép:

_ Tu ngay 01/6/2020 tam tinh fién ngay 31/3/2022 la 22 thang x 23.700.000
dong/thang x 32,5% =169.455.000 dong. Li do nguoi lao dong khong con lam viée tai
Cong ty nén Cong ty khong dong bao hiém xa hdi cho nguoi lao dong.

~ Tu ngay 01/7/2014 dén 31/5/2020 la 71 thang, luvong co ban la 23.700.000
dong/thang, Cong ty da dong 12.000.000 dong/thang, Cong ty chua dong phan con lai
14 11.700.000 dong/thang x 32,5% x 71 thang = 269.977.500 dong. Vi trong hop dong
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lao dong thé hién luong thu nhap chinh (lwong net) 1a bao gém luong co ban va tién
trg cap. Theo quy dinh phéap luat thi Cong ty chi dong bao hiém xa hoi cho ngudi lao
dong theo muc 20% ddi v6i muc luong co ban, khong ¢ bat ctr thoa thuan nao Xac
dinh Cong ty dong thay 8,5% cho ngudi lao dong. Ong T cho rang luong net 13 lvong
thuc 1anh sau khi khau trir cac khoan thué, phi 1a dung; tuy nhién, khoan tién trudc d6
bao gém lwong co ban + phy cap chir khong phai hoan toan 1a lvong co ban, lwong net
hay luong thuc 1anh khong phai 1a lwong co ban.

5. Tra tién lwong thang thir 13 nam 2020 va nam 2021 1a 02 thang x 31.666.485
dong/thang = 63.332.970 dong. Theo quy dinh phap luat thi lwong thang 13 1a tién
thuong, phu thude vao tinh hinh kinh doanh cua Cong ty chtr khong bat bude, dong
thoi ong T d3 nghi viéc tai Cong ty tir thang 5 ndm 2020 nén Cong ty khong dong y
yéu cau nay.

6. Tra tién tro cip that nghiép 07 nam 10 thang ma Cong ty di chdt sd, lién quan
dén viéc COng ty dong cac loai bao hiém khong du theo hop dong lao dong, cu thé:
Luong co ban 23.700.000 dong/thang, Cong ty da dong 12.000.000 dong/thang, Cong
ty chwa dong 11.700.000 ddng/thang x 60% x 07 thang = 49.140.000 dong. Ciing nhu
trén: Ong T cho rang luong net 13 lwong thuc lanh sau khi khau trir cac khoan thué, phi
1a dang. Tuy nhién, khoan tién trudc d6 bao gdm lwong co ban + phu cip chir khong
phai hoan toan la luong co ban, lvong net hay lvong thuc l1anh khéng phai 1a lvong co
ban sau khi khau trir thué, phi.

7. Tra s6 tién theo quy vao thang 3 nam 2020 ma Cong ty tra thiéu 1a 13.265.000
ddng, cu thé: 38.511.000 dong (lwong trd theo quy) — 25.246.000 ddng (da tra thang 03
nam 2020) = 13.265.000 déng. Nhu bi don d trinh bay, tién luong va cac phuc loi ma
nguoi lao dong dugce huong s€ dya trén hop dong hai bén ky két chir khong c6 thoa
thuan khac bén ngoai nén bi don khong dong ¥ yéu ciu nay.

8. Yéu cau Céng ty Co phan Ichiban Star phai nhan ong T6 Xudn T trd lai 1am
viéc theo hop dong lao dong da giao két. Truong hop Cong ty khong mudn thuong
lugng dé stra ddi, bd sung hop ddng lao dong ma mudn chdm dut hop dong lao dong
thi Cong ty phai thanh toan cho dng T, cu thé:

Tra tién tro cap that nghiép tir thang 6 nam 2020 tam tinh dén ngay 31/3/2022 la
02 nam (Cong ty da chdt bao hiém that nghiép cho dng T dén thang 5 nam 2020 la 7
nim 10 thang): 23.700.000 dong/thang x 60% x 02 thang = 28.440.000 dong.

Tra tién tro cap thoi viée, bao gdm ca thoi gian duoc Cong ty dua di Singapore
hoc tap 1a 31.666.485 dong/thang x 02 thang = 63.332.970 dong.

Tra 12 thang tién luong dé 6ng T dong ¥ thoa thuén cham dut hop dong lao dong
14 31.666.485 dong/thang x 12 thang = 379.997.820 dong.

Tré tién phép nam cho 6ng T tam tinh dén 31/3/2022 la 51 ngay (mdi nam 6ng
Thanh c6 14 ngay phép) la 31.666.485 dong/thang/26 ngay x 51 ngay = 62.114.991
dong.

Do Cong ty khong con hoat dong trong linh vuc kinh doanh nha hang, toan bd
cac chi nhanh kinh doanh di dugc chuyén giao cho Cong ty khac nén Céng ty khong
thé nhan ong T quay tré lai lam viéc. Viéc Cong ty cham dirt hop dong lao dong vai
ong T dung quy dinh cua phap ludt; sau khi cham dat hop dong lao dong, Cong ty da
thye chi tra day du cac ché do cho dng T theo quy dinh nén Cong ty khong dong y voi
cac yéu cau khoi Kién ciia 6ng T.
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Tai Ban an s6 08/2022/LD-ST ngay 29-9-2022 cia Toa 4n nhan dan thanh phd T,
tinh Binh Duwong d4 can ci diém a khoan 1 Diéu 32, diém ¢ khoan 1 Diéu 35, diém a
khoan 1 Diéu 39, biéu 266, Piéu 271 va Diéu 273 cta B luat T tung dan su; cac
Diéu 34, 35, 36, 41, 42, 45, 46 va 47 cua Bo luat Lao dong nim 2012; Nghi dinh s6
05/2015/ND-CP ngay 12/01/2015 ctia Chinh phu “quy dinh chi tiét va huéng din thi
hanh mot sb6 ndi dung ciia Bo luat Lao dong”; Nghi quyét sé 326/2016/UBTVQH14
ngay 30/12/2016 ctua Uy ban Thuong vu Qudc hoi khéa 14 quy dinh vé mirc thu,
mién, giam, thu, nop, quan 1y va sir dung an phi, 1¢ phi Toa an.

Khong chip nhan yéu cau khoi kién cua nguyén don 6ng T6 Xuan T ddi vai bi
don Cong ty Co6 phan Ichiban Star vé viéc “Tranh chap don phwong cham dut hop
dong lao dong”.

Ngoai ra, ban an so tham con tuyén quyén khang céo cho cac bén duong su.

Ngay 12/10/2022, nguyén don 6ng T6 Xuan T lam don khang céo toan bg ban an
so tham, yéu cau Toa an cap phic tham huy ban an so tham va giao ho so vy &n cho
Toa an nhan dan thanh phd T xét xir lai theo ding quy dinh cia phap luat.

Tai phién toa phlc tham, nguyén don ong T6 Xuan T Van gilt nguyén yéu cau
khot ki¢n va yéu cau khang céo caa minh, dong thoi cung cap ban luan ct bao vé
quyen va lgi ich hop phép cho minh, khong dong ¥ v6i quyét dinh ctia ban an so tham,
dé nghi Toa an cap phlc tham chap nhan yéu cau khang co cua 6ng T, huy toan bo
ban 4n so tham va giao ho so vu an cho Toa an nhan dan thanh phd T xét xir lai. Nguoi
dai dién hop phap cua bi don van giit nguyén quan diém cua minh, déng Y Vi quyét
dinh ctia ban &n so thim. Hai bén dwong sy khong cung cap thém tai liéu, chimg cir
méi va khong tu thoa thuin dugc véi nhau vé viée giai quyét vu an.

Pai dién Vién Kiém sat nhan dan tinh Binh Dwong phat biéu ¥ kién: qua trinh thy
ly giai quyét vu an tai Toa an cap phiic tham, nhirng nguoi tién hanh té tung va nhiing
nguoi tham gia t6 tung dd thuc hién ding quy dinh ctia Bo luat TH tung dan su. Vé
hudng giai quyet VU &N, cin cr vao cac tai liéu, chimg ctr c6 trong ho so, nhan thay:
viéc COng ty chdm dut hop dong lao dong véi ong TO Xuan T 1a ding quy dinh tai
diém a khoan 2 Piéu 38 cua Bo luat Lao dong nim 2012 nén Tda an cap so tham xir
khong chap nhan toan bo yéu cau khoi kién cta 6ng T 14 ¢6 can cir. Ong T khang céo
dé nghi Toa &n cap phdc tham hiy ban &n so thim nhung khong cung cap duoc ching
ctr dé chirg minh, dé nghi Toa an cap phlc tham khong chap nhan yéu cau khang céo,
giir nguyén ban an so tham. V& kién nghi, khic phuc thiéu s6t: khdng cé.

Sau khi nghién ctru cac tai liéu, ching ctr c6 trong hd so vu an, ¥ kién trinh bay
Cua cac ben duong su va quan diém cua dai dién Vién kiém sat nhan dan tinh Binh
Duong vé hudng giai quyét vu an;

NHAN PINH CUA TOA AN:

[1] Vé quan h¢ phap luét tranh chap va tham quyén giai quyét: day 1a vy an lao
dong vé viéc “Tranh chdp don phwong cham dit hop dong lao déng” thudc tham
quyen giai quyét cua Toa 4n nhan dan thanh phd T, tinh Binh Duong theo quy dinh tai
diém c khoan 1 Piéu 35, diém a khoan 1 Diéu 39 cua B luat T4 tung dén su.

[2] Xét don khang cdo cua nguyén don 6ng T6 Xuan T (goi tat 12 6ng T) dugc
thyc hién trong thoi han luat dinh va nguoi khang cao thudc truong hop duoc mién
ndp tién tam Gng an phi phdc tham nén hop 1¢.
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[3] Vé thi tuc, xét thay: viéc giai quyét tranh chap don phwong cham dut hop
ddng lao dong giira dng T véi Cong ty khong lién quan dén quyén va loi ich hop phap
ctia cac t6 chirc Cong doan khu cong nghiép Viét Nam - Singapore, Ban Quan ly céc
Khu c6ng nghiép tinh Binh Duong, Bao hiém x4 hoi thanh phé T, Cuc thué tinh Binh
Duong va Céng ty TNHH Dinh dudng T nén Toa an cép so tham khdng dua céc to
chue trén vao tham gia t4 tung 1a phi hop. Tai Toa an cap phlc tham, 6ng T c6 don
yéu cau giam dinh chir ky caa 6ng Td Xuan T trong Phu luc Hop dong lao dong sb
24/2019PLHD24 ngay 01/01/2019, tuy nhién tai Bién ban 13y 15i khai ngay 17/4/2023,
6ng T xac dinh khong yéu cau giam dinh nén Toa an cip phuc tham khong trung cau
gidm dinh.

[4] V& noi dung, xét thiy: qué trinh giai quyét vu &n ciing nhu tai phién toa so
tham, 6ng T va nguoi dai dién hop phap cua bi don Cong ty déu thdng nhat thira nhan
ong T vao lam viéc tai Cong ty tir ngay 01/7/2008. Qua trinh lam viéc, 6ng T duoc
Cong ty tao mot tai khoan gmail 13 “to.thanh@starjsc.vn” dé lam viéc qua lai giira cac
bd phan véi nhau. Sau khi 1an lugt giao két 03 hop dong lao dong xac dinh thoi han,
dén ngay 01/7/2014 Céng ty Lién doanh TNHH | (tr ngay 16/3/2020 dbi tén thanh
Cong ty Co6 phan I) ky Hop dong lao dong s6 02/2014/HPLD véi 6ng T khong xac
dinh thoi han; cong viéc chuyén mon cua 6ng T la bép truong, muc luong chinh hoidc
tién cong 1a 23.700.000 dong/thang (but luc 97-99). Pén ngay 01/01/2019, hai bén ky
két Phy luc Hop dong lao dong sé 24/2019PLHD24 diéu chinh tong thu nhéap cta 6ng
Thanh tir 26.063.470 dong (trong do: lwong co ban 12.000.000 dong, thudng kinh
doanh 14.063.470 dong) thanh 26.666.485 dong (trong d6: lwong co ban 12.603.015
dong, thuong kinh doanh 14.063.470 dong) (bt luc 118). Ngay 31/3/2020, Cong ty
ban hanh Thong béo s6 02/2020/TBCDHP-IBS vé viéc cham dut hop dong lao dong
véi 6ng T ké tir ngdy 17/5/2020 (bat luc 19). Ong T thira nhan: Céng ty C6 phan I d&
guri théng bao trén cho dng T qua gmail vao ngay 15/4/2020 (bat luc 53). Bén ngay
05/6/2020, Cong ty ban hanh Quyét dinh s6 NV003/06/06/2020 chdm dut hop dong
lao dong véi 6ng T ké tir ngdy 05/6/2020 (but luc 15) nén theo 'quy dinh tai khoan 2
Piéu 92 ciia B luat T6 tung dan sy thi diy dugce xem 1a tinh tiét, sy kién khong phai
chung minh.

[5] Ong T cho rang: Cong ty cham dit hop dong lao dong vai 6ng T vi ly do dich
bénh Covid-19 bung phéat gay kho khan cho hoat dong ctiia Cong ty nén budc phai
chuyén nhuong Nha hang | cho Cong ty TNHH Dinh Dudng T; tuy nhién Cong ty
khong chirng minh dugc la Cong ty bi anh hudng baoi dich bénh Covid-19 va da thuc
hién moi bién phap khic phuc, nhung van phai thu hep san xuat; Cong ty da khdng
thuc hién ding nghia vu ctia ngudi st dung lao dong theo quy dinh tai Diéu 38 va
Diéu 44 ctia B luat Lao dong nam 2012, Cong van s6 1064/LDTBXH-QHLDTL ngay
25/3/2020 cua B9 Lao dong - Thuong binh va X3 hoi nén thudc truong hop don
phuong chdm dit hop dong lao dong trai phap luat. Mit khéc, 6ng T ky két hop dong
lao dong v4i Cong ty Lién doanh TNHH | chir khong ky két hop dong lao dong vai
Cong ty Co6 phan | (do 6ng V& Théi S lam dai dién theo phap luét), 6ng T khong nhan
dugc bat cir thong tin hay vin ban ndo vé viéc thay doi tén Cong ty cling nhu viéc thay
d6i nguoi dai dién theo phéap luat cia Cong ty nén khong dong y voi quyét dinh cham
dut hop dong lao dong do dng S ky. Do d6, 6ng T khoi kién yéu cau Cong ty Cb phan
| phai boi thuong cho 6ng T cac khoan theo quy dinh cua phap luat véi tong s tién
1.929.530.598 ddng (trong d6 bao gdm ca sb tién bao hiém ma Céng ty phai tra 1a
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439.432.500 ddng). Tuy nhién, Cong ty khong dong y voi cac yéu cau khoi kién ma
ong T néu ra.

[6] Xét thiy, viéc Cong ty thay d6i tén doanh nghiép 1a thyc hién theo quy dinh
cua Luét Doanh nghiép, van dé ndy Cong ty khong cé nghia vu phai thong bao cho
nguoi lao dong duoc biét. Xét viec Cong ty don phuong chdm dut hop dong lao dong
v6i dng T, nhan thay: theo cac tai liéu, chimg cr do Ban Quan 1y Khu cdng nghiép
Viét Nam - Singarore cung cép, thé hién: nim 2020, do anh huéng cua dich bénh
Covid-19 nén ngay 31/3/2020, Hoi ddng quan tri Cong ty tién hanh hop thong nhat thu
hep quy m6 san xuat kinh doanh ctia Cong ty, cu thé 1a chim dut kinh doanh nganh
dich vu nha hang va hop dong lao dong voi nhan vién, trong d6 c6 éng Té Xuan T &
bo phan Bép. Theo Bién ban hop Hoi dong quan tri ngay 31/3/2020, Cong ty s€ bao
trude cho 6ng T biét viéc cham dat hop ddng lao dong 1a 45 ngay, ngay ra théng béo
la 02/4/2020 va s& cham dit hop ddong lao dong ngay 18/5/2020 (bit luc 218). Clng
ngay 31/3/2020, Cong ty ban hanh Thang bao s 02/2020/TBCDHD-IBS Vvé viéc chim
dot hop dong lao dong voi dng T ké tir ngdy 17/5/2020 va Quyét dinh sb
01/2020/TCTV-IBS chi tra trg cip thoi viéc cho thoi gian khdng tham gia BHTN cho
ong T6 Xuan T (bat luc 215, 219). Ngay 02/4/2020, Coéng ty c6 Vin ban sé
01/2020/CVTB-IBS gt S¢ Lao dong - Thuong binh va Xa hoi théng bao “viée Cong
ty cham dirt kinh doanh dich vy nha hang va cham dist hop dong lao déng véi 02 nhan
vién Coéng ty do dich bénh viém phéi do virut Covid-19 dang dién bién vO cling phitc
tap 1am dnh huéng nghiém trong dén finh hinh hoat déng ciia Cong ty; dU da tim moi
bién phép khdic phuc nhung Cong ty bugc phdi thu hep viéc san xudt” (b0t luc 220).
Ngay 13/4/2020, So Lao dong - Thuwong binh vd X& hoi c6 Vian ban sd
1287/SLBDTBXH-CSLD chuyén vian ban ciia Cong ty dén Ban Quan ly Khu céng
nghiép Viét Nam - Singarore dé giai quyét. Ngay 22/4/2020, Ban Quan ly Khu cong
nghiép Viét Nam - Singarore ¢6 Vian ban sé 587/BQL-VP huéng din thuc hién phap
luat lao dong cho Cong ty (bat luc 222). Ngay 24/4/2020, dng T c6 don khiéu nai gui
dén Ban Quan ly Khu cong nghiép Viét Nam - Singarore (bGt luc 208). Ngay
14/5/2020, Ban Quan ly Khu cong nghiép Viét Nam - Singarore 1ap Bién ban lam viéc
hoa giai tranh chap lao dong nhung khong thanh (bat luc 210-212). Ngay 22/5/2020,
Cong ty c6 Van ban giai trinh vé viéc cham dut hop dong lao dong véi ngudi lao dong
gui Ban Quan ly Khu cong nghiép Viét Nam - Singarore xac dinh viéc Cong ty cham
dut hop dong lao dong voi dng T 14 thue hién theo quy dinh tai Diéu 38 cua Bo luat
Lao dong nam 2012 (but luc 235-237) va gii kém theo Théng bao sb
06/2020/TBCDHD-IBS ngay 15/5/2020 vé viéc diéu chinh thoi gian cham dat hop
ddng lao dong voi 6ng T tir ngdy 17/5/2020 sang ngay 31/5/2020 (bt luc 227). Ngay
04/6/2020, Ban Quan ly Khu cdng nghi¢p Viét Nam - Singarore c6 Vian ban so
1870/BQL-LD “vé viéc cham dirt hop dong lao dong Véi nguwoi lao déng” giri Cong ty
xé&c dinh viéc “Cong ty thuc hién don phirong cham dirt hop dong lao dong véi bng TO
Xuan T va ong Nguyén Xuan D do bj anh huwong boi dich bénh Covid-19 nhur trong
van ban giai trinh 12 phl hop véi quy dinh tai Piéu 38 ciia BS ludt Lao déng va khodn
3 Cong van sé6 1064/LDTBXH-QHLDTL ngay 25/3/2020 ciia Bé Lao déng Thuong
binh va X& hgi” (but luc 238). Va theo nhu d& néu tai muc [4] thi viéc Cong ty ban
hanh Quyét dinh s NV003/06/06/2020 ngay 05/6/2020 vé viéc cham dut hop dong
lao dong véi 6ng TO Xuadn T ké tir ngdy 05/6/2020 la ddng quy dinh tai diém ¢ khoan
1, diém a khoan 2 Diéu 38 cua Bo luat Lao dong nam 2012.
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[7] Xét yéu cau khai kién cua dng T vé viéc bude Cong ty phai tra tién luong
nhiing ngay ong T khong duge lam viée tinh tir ngay 01/4/2020; boi thudng 02 thang
tién lwong; boi thuong tién luong 45 ngdy do vi pham thoi gian bao trudc va bude
Cong ty phai nhan dng T quay tré lai 1am viéc theo hop dong da Ky, nhan thiy: theo
nhu phan tich tai muc [6] thi viéc Cong ty ban hanh Quyét dinh s6 NV003/06/06/2020
ngay 05/6/2020 cham dat hop ddng lao dong voi 6ng T ké tir ngdy 05/6/2020 1a ding
quy dinh tai diém c khoan 1, diém a khoan 2 Diéu 38 cua Bo luat Lao dong nam 2012
nén viéc 6ng T khai kién yéu cau Cong ty phai boi thudng céc khoan theo nhu d4 néu
trong don khoi kién la khdng co can cu.

[8] Xét yéu cau khoi kién ciia dng T V& viéc budc Cong ty phai tra tién dong bao
hiém x3 hoi, bao hiém y té, bao hiém thit nghiép con thiéu 1a 11.700.000 dong/thang x
32,5% x 71 thang = 269.977.500 dong; tra tién tro cap that nghiép 07 ndm 10 thang do
Cong ty dong thiéu cac loai bao hiém véi s tién 11.700.000 dong/thang x 60% x 07
thang = 49.140.000 dong, nhan thiy: tai cAc Bang k& thu nhap luong thang 7, thang 8,
thang 9 va thang 10 nim 2014 c6 chix ky cia 6ng T6 Xuan T thé hién luong co ban
cia 6ng T theo hop ddng 1a 12.000.000 dong va tai Phu luc Hop dong lao dong s6
24/2019PLHD24 ngay 01/01/2019 ciing thé hién tong thu nhap cua 6ng T tir ngay
01/01/2019 13 26.666.485 ddng, trong d6 luong co ban 12.603.015 ddng/thang, thusng
kinh doanh 14.063.470 ddng/thang nén viéc Cong ty d6ng bao hiém x3 hoi, bao hiém y
té, béo hiém that nghiép cho 6ng T theo mirc lrong 12.603.015 dong/thang la dlng voi
phu luc hop dong lao dong da ky. Sau khi cham dut hop dong lao dong, Cong ty cling
da giai quyét day du céc ché do cho 6ng T theo quy dinh, cht dong bao hiém xa hoi
cho 6ng T cho dén hét thang 5 nam 2020 1a hoan toan phi hop (bat luc 08). Viéc dng
T khai kién yéu cau Cong ty phai thanh todn cac sé tién trén 1a khong ¢ can cu.

[9] Xét yéu cau khai kién ctua 6ng T vé viéc bude Cong ty thanh toan tién lwong
thang tht 13 cia ndm 2020 va nam 2021 la 02 thang x 31.666.485 dong/thang =
63.332.970 dong; tra s tién theo quy cia thang 3 nam 2020 ma Cong ty con thiéu la
13.265.000 dong, tong cong 1a 76.597.970 dong, nhan thay: tién lwong thang 13 1a tién
thudng cua Cong ty déi véi ngudi lao dong, khoan tién ndy phu thudc vao tinh hinh
san xuét kinh doanh cht khong bat budc; mat khéc, dng T da nghi viée tai Cong ty tir
ngay 06/5/2020 nén viéc 6ng T khoi kién yéu cau Cong ty phai tra tién luong thang
thir 13 néu trén 1a khong cé can cir. Pbi vai s6 tien 13.265.000 dong tra theo quy, 6ng
Thanh cho ring tién luong thang 3 nam 2020 ctia 6ng T 1a 38.511.000 dong, nhung
ong T khong cung cap dugc chimg cir dé chimg minh giira Cong ty véi ng T c6 thoa
thuan hang quy Cong ty phai tra thém cho dng T khoan tién 13.265.000 dong nén
khéng c6 can cir ¢é chap nhan.

[9] TUr nhitng phan tich va lap luan néu trén, nhan thiy: Ban an sé 08/2022/LD-
ST ngay 29-9-2022 cta Toa an nhan dan thanh phd T, tinh Binh Duong xir khong chap
nhén toan by yéu cau khoi kién ctia nguyén don ong T6 Xuan T dbi véi bi don Cong ty
Cb phan | v& viéc “Tranh chap don phwong cham dirt hop dong lao dong” la c6 can
cu. Ong T khang cao yéu cau huy ban an so tham nhung khong cung Cap duoc chiung
cu de chirng minh Toa an Cap so tham vi pham nghiém trong thu tyc t6 tung nén Toa
&n cip phuc tham khéng chap nhan.

Vi cac lé trén;
QUYET PINH:
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Cin clr khoan 1 Diéu 148, khoan 1 Diéu 308 va Piéu 313 cia B9 luat To tung
dan su; diém a khoan 1 bieu 12, khoan 1 Di€u 29 Nghi quyét so
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hoi khoa 14 quy
dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi, 1¢ phi Toa an.

1. Khong chip nhan yéu cau khang c4o ctia nguyén don dng T6 Xuan Thanh. Giir
nguyén Ban an so 08/2022/LD-ST ngay 29-9-2022 ciia Toa an nhan dan thanh pho T,
tinh Binh Duong nhu sau:

Cén cir vao cac Dicu 35, 36, 38, 41, 42, 44, 46 va 47 clia Bo lut Lao dong nam
2012; Nghi CIinh SO 05/2015/ND:CP ngay 12/01/2015 ctia Chinh pht quy dinh ch,i tié,t
va hudéng dan thi hanh mdt s6 ndi dung gﬁa Bo luat Lao d@ng; Nghi quyét so
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hoi khoa 14 quy
dinh v& murc thu, mién, giam, thu, ndp, quan 1y va str dung an phi, 1¢ phi Toa an.

1.1. Khong chép nhan yéu cau khoi kién cua nguyén don 0ng T6 Xuan T giéi voi
bi don Cong ty Co phan | vé viéc “Tranh chap don phwong cham ditt hop dong lao
dong”.

1.2. V& an phi lao dong so tham:

Nguyén don 6ng T6 Xuan T dugc mién an phi.

Bi don Cong ty C6 phan | khdng phai chiu &n phi.

2. V& &n phi lao dong phlc tham: nguyén don dng T6 Xuan T duoc mién.

3. Ban an phiic tham c¢6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA

- TAND thanh phé T;

- Chi cuc THADS thanh phé T;

- Cac duong su;

- Luu: T6 HCTP, Toa LD, HSVA.

Nguyén Pic Cuong



