TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HAI PHONG DPoc 1ap - Tw do - Hanh phic

Ban 4n sb: 03/2021/HNGD-PT
Ngay 03-02-2021
V/v ly hén, tranh chap vé nudi con
khi ly hon

, ~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG

- Thanh phan Héi dong xét xir phiic tham gom cd:
Tham phan - Chui tog phién toa: Ba Pang Ho biép

Cdc Tham phdn: Ong Nguyén Vin Thiém
Ba Tran Thi Van Thay

- Thw ky phién toa: Ba Pham Thuy Anh - Thu ky Toa an nhan dan thanh
phd Hai Phong.

- Pgi dién Vign kiém sdat nhan dan thanh phé Hdii Phong tham gia
phién toa: Ong Nguyén Hoang Hai - Kiém sat vién.

Ngay 03 thang 02 nam 2021, tai tru s& Toa an nhan dan thanh phd Hai
Phong xét xir phuc tham cong khai vu an hon nhan va gia dinh thy 1y s6
57/2020/TLPT-HNGD ngay 22 thang 12 nam 2020 vé viéc ly hon, tranh chap vé
nudi con khi ly hon.

Do Ban an Hon nhén va gia dinh so tham s6 04/2020/HNGD-ST ngay 29
thang 9 nam 2020 cta Toa an nhan dan huyén Cat Hai, thanh phé Hai Phong c6
khang cdo.

Theo Quyét dinh dua vu an ra xét xar s6 10/2021/QD-PT ngay 11 thang 01
nam 2021, Thong bao thay doi lich phién toa sé 124/TB-TA ngay 22 thang 01
nam 2021, gitra cac duong sy:

- Nguyén don: Anh Tran Pinh A, sinh nam 1981; noi cu tra: T6 dan phd
s6 8, thi tran C, huyén D, thanh phé Hai Phong; c¢6 mat.

- Bi don: Chi Nguyén Thi B, sinh ndm 1983; noi cu trai: T6 dan phd s6 8,
thi tran C, huyén D, thanh phd Hai Phong; c6 mit.

Nguwoi khang cdo: Chi Nguyén Thi B 1a bi don.



NQI DUNG VU AN:

Tai Cdp so tham, nguyén don la anh Trdan Dinh A trinh bay:

Vé quan hé hon nhan: Anh va chi Nguyén Thi B két hon tir nim 2001, ¢6
dang ky két hon tai Uy ban nhan dan x4 Vinh Hoa, huyén Ninh Giang, tinh Hai
Duong. Mau thuan vo chong di dién ra tir naim 2014, nguyén nhan la do quan
diém sbng va cach sdng khong phu hop. Dic biét, chi B da c6 mdi quan hé véi
nguoi dan ong khac nén tinh cam vo chong khong con, hai bén thudng xuyén
Xay ra cdi va va da song ly than hon 02 nim nay. Anh A yéu cau Toa an giai
quyét ly hon vi quan hé vo chong da tram trong, gia dinh khong hanh phiic va
anh khong con tinh cam véi vo.

Vé con chung: Anh A va chi B ¢6 02 con chung 1 chau Tran Khanh E,
sinh ngay 05 thang 01 nam 2005 va chau Tran Khanh F, sinh ngay 31 thang 12
nim 2012. Ly hén, anh yéu cau Toa an giao chau Echo anh truc tiép nuoi
dudng, con chi B tryc tiép nudi dudng chau Linh. V& cap dudng nudi con, anh
va chi B ty thoa thuan, khong yéu cau Toa an giai quyét.

Vé tai san chung: Anh A yéu cau Toa an chia tai san chung va no chung
gom: V& tai san chung 1a quyén str dung dat cia 02 thira dat tai t6 dan phd 8, thi
tran Cat Ba, huyén Cat Hai, thanh ph6 Hai Phong: Thia thir nhat 13 thira dat s6
151b, t& ban dd s6 50, c6 dién tich 1a 28m2, dia chi thira dét tai T6 dan phd 8, thi
tran Cat Ba, huyén Cat Hai, thanh phd Hai Phong, d3 duoc UBND huyén Cat
Hai cap gidy chiing nhan quyén str dung dat quyén sé hiru nha & va tai san khac
gan lién voi dat theo Quyét dinh sé 2354 - QD-UBND ngay 31/12/2010. Trén
dat c6 01 ngdi nha 5 tang. Thira dat thir hai 1a thia dat s6 176, to ban d6 s 50,
dién tich 74m2, dia chi thira dét tai T6 dan phd 8, thi tran Cat Ba, huyén Cat Hai,
thanh phd Hai Phong, dd duoc UBND huyén Cat Hai cip Gidy chang nhan
quyén sir dung dat, quyén s& hitu nha ¢ va tai san khac gan lién véi dat ngay
29/01/2018, sé vao s6 cap gidy ching nhan CH 01920. Trén dat c¢6 01 ngdi nha
cap 4 mot tang lop mai ton.

Ngoai ra cac vat dung gia dinh c6 gia tri con c6: Diéu hoa: 6 cai, tivi: 6
cai, giuong: 5 cai; tu: 4 cai; ké&: 1 cai; ban ghé: 1 bg; ta lanh: 1 cai; binh néng
lanh: 1 cai; may giat: 1 cai.

Tong gia tri hai thaa dat co gia tri khoang: 3.000.000.000 (ba ty) dong,
cac d6 dung trong nha khoang 50.000.000 dong.

Vé no chung: Anh A yéu cau chia ng chung gém: Vay cua Ngan hang
Thuong mai ¢6 phan A Chau c6 dia chi tai 442 Nguyén Thi Minh Khai, phuong
5, quan 3, thanh phd HO Chi Minh ba hop dong tin dung:



Hop dong thir nhat 1a Hop ddng thé chap quyén sur dung dat, tai san gan
lién véi dat ky ngay 20/6/2016, dé thé chap cho khoan vay 500.000.000 d6ng

Hop dong tha hai 1a Hop ddng thé chap quyén st dung dat, tai san gan
lién véi dat ky ngay 29/11/2017, @é thé chap cho khoan vay 500.000.000 dong

Hop dong tht ba 1a Hop dong thé chap quyén st dung dat, tai san gan lién
véi dat ky ngay 09/9/2018, dé thé chap cho khoan vay 500.000.000 dong.

Vay cua ba Lé Thi Xoan, dia chi: Té dan phé 14, thi trin Cat Ba, huyén
Cat Hai, thanh phd Hai Phong véi s6 tién 1a 170.000.000 dong.

Tong sb no 1a 1.670.000.000 (mot ty sau trim bay muoi triéu) dong. Tuy
nhién, ngay 01 thang 7 nam 2020, anh A da c6 don xin rat mot phan yéu cau
khoi kién vé viéc yéu cau chia tai san chung va no chung.

Tai cdp so tham, trong ban te khai bi don la chi Nguyén Thi B da trinh
bay:

Chi va anh A két hon vao nam 2001 tai UBND x3 Vinh Hoa, huyén Ninh
Giang, tinh Hai Duong hoén nhan hoan toan ty nguyén. Trong khi chung séng
anh chi hanh phuc duoc mot thoi gian sau d6 xay ra mau thuan, nguyén nhan 1a
do anh A thudng choi boi, tu tap, nhau nhet, khong quan tdm dén gia dinh. Chi
B dong ¥ ly hon. V& con chung, chi dé nghi dé tu thoa thuan.

Vé tai san chung: Chi B yéu cau toa an giai quyét vé s6 ng va chi yéu cau
néu chi & nha 05 tang thi chi khong phai tra ng. Néu chi & nha 74m2 thi chi s&
tra no 1a 1.500.000.000 dong.

Vi ndi dung trén, ban an so tham sé 04/2020/HNGD-ST ngay 29 thang 9
nam 2020 ctia Toa an nhan dan huyén Cat Hai, thanh phd Hai Phong da quyét
dinh:

1. Vé quan hé hén nhan: Chap nhan don khaéi kién caa anh Tran Dinh A,
anh A duoc ly hon véi chi Nguyén Thi B.

2. Vé con chung: Giao con chung 1a Tran Khanh E, sinh ngay 05 thang 01
nam 2005 cho anh A va con chung 1a Tran Khanh F, sinh ngay 31 thang 12 nim
2012 cho chi B; anh A, chi B truc tiép trong nom, chim séc, nudi dudng, gido
duc ddi véi con duge giao cho dén khi cac chau du 18 tudi hodc cho dén khi co
su thay doi khac theo quy dinh cta phap luat; vé nghia vu cdp dudng nudi con
chung, anh chi ty thoa thuan, khong yéu cau Toa an giai quyét.

Sau khi ly hon, nguoi khong truc tiép nudi con c6 quyén, nghia vu tham
nom con ma khong ai dugc can tré va khong duoc lam dung quyén nay dé can
tré hoac gay anh huong x4u dén viéc trong nom, cham séc, nudi dudng, giao
duc con; ngudi truc tiép nudi con clng cc thanh vién gia dinh (néu co) khong
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duoc can tré nguoi khong truc ti€p nudi con trong vi¢e trong nom, cham sdc,
nudi dudng, giao duc con chung.

3. V& tai san chung: Pinh chi giai quyét yéu cau chia tai san chung.

Ngoai ra, Ban 4n con tuyén quyén khang céo va an phi ddi voi cac duong
su.

Ngay 15 thang 10 nam 2020, chi Nguyén Thi B khang cdo yéu cau Toa an
cdp phuc tham huay phan quyét dinh ddi véi viéc ly hon cua Ban an sb
04/2020/HNGD-ST ngay 29 thang 9 nam 2020 cta Toa an nhan dan huyén Cat
Hai, thanh phd Hai Phong do hai anh chi chua théng nhét dugc véi nhau vé viéc
nudi con chung va vé phan tai san chung.

Tai phién toa, nguyén don git nguyén yéu cau khai kién, bi don giir
nguyén nodi dung khang céo. Cac duong sy khong thoéa thuan dugc véi nhau vé
viéc giai quyét vu an.

Pai dién Vién kiém sdt nhdn ddn thanh phé Hdi Phong phdt biéu quan
diém gidi quyét vy dn:

Vé viéc tudn theo phap luat td tung trong qua trinh giai quyét vu an cia
Tham phan, Thu ky, Hoi dong xét xtr; viéc chap hanh phap luat cia cac duong
su ké tir khi thu Iy vu 4n cho dén trude thoi diém Toa an nghi 4n di dam bao
ding quy dinh cua B0 luat TH tung Dan su.

Vé noi dung khang céo:

Vé quan hé hon nhan: Can ctr vao 10i trinh by ctua anh A va chi B xéc
dinh mau thuan vo chéng da trim trong va kéo dai. Vi vay Toa an cép so' thAm
cho anh A duoc ly hon 1a ¢6 can cu.

Vé con chung: tda an cdp so thdm giao cho mdi ngudi nudi con mot 1a
phu hop diéu kién khach quan va c6 cin cu.

Vé tai san chung: qué trinh giai quyét vu an, nguyén don c6 don yéu cau
rit mot phan yéu cau khoi kién vé tai san chung nén toa an dinh chi 1a ding quy
dinh cua luat.

Cin ctr khoan 1 Diéu 308 cua Bo luat TH tung dan sy, khong chap nhan
khang cdo cua chi B, giit nguyén ban an so tham.

NHAN PINH CUA TOA AN

Xét khang céo cta chi Nguyén Thi B:

[1] V& quan hé hon nhan: Tai ban tu khai nay 02 thang 6 nim 2020, chi
Nguyén Thi B thtra nhan chij va anh A chi hanh phic duoc mét thoi gian sau d6
X4y ra mau thuan do anh A thuong choi boi, tu tap, nhau nhet, khong quan tim
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dén gia dinh va doéng y ly hon. Mat khac, hai anh chi da séng ly than 02 nim
nay. Tai phién toa phuc tham, chi B ciing khai vo chdng chung séng khéng co
hanh phic nhung khong dong y ly hon vi chua thoa thuan dugc véi anh A vé
con chung va tai san chung. Xét thdy, hon nhan phai xuat phat tir tinh cam cua
ca Vo va chong. Ban than chi B ciing xac nhan hon nhan cua chi va anh A khong
hanh phtc. Nhu vay la muc dich hon nhan cua hai nguoi khong dat dugc. Qua
trinh giai quyét tai cAp so tham, chi B khong dén toa an dé hoa giai, chi vang
mit tai cac phién toa cho thay chi B khong thién chi mong muén doan tu gia
dinh va d thuan tinh ly hon tai ban ty khai cua chi ngay dé ngay 02 thang 6 nam
2020. Do vay, Toa 4n cap so tham chap nhan yéu cau ly hon ctia anh A 1a ¢6 cin
ctr theo khoan 1 Diéu 51, khoan 1 Diéu 56 cua Luat Hon nhan va gia dinh.

[2] Chi Nguyén Thi B khang céo yéu cau Toa an cap phac tham hay phan
quyét dinh d6i voi viéc ly hon ciia Ban an so tham do hai anh chi chua thdng
nhat duoc véi nhau vé viéc nudi con chung nhung trong ban ty khai, chi trinh
bay quan diém vé con chung, chi yéu cau dé chi va anh A tu théa thuan, nhung
thoa thuan cu thé nhu thé nao chi ciing khong néu rd. Mic du hai con chung cua
anh chi déu c6 nguyén vong duoc ¢ véi b nhung Toa an cip so thim da giao
cho mdi ngudi nudi moét con chung 1a pha hop véi diéu kién va hoan canh cua
mdi bén.

[3] Vé tai san chung: Nguyén don rat mot phan yéu cau khai kién vé no
chung va tai san chung nén Toa 4n cip so tham dinh chi mot phan yéu cau khoi
Kién ctia nguyén don la dtng luat. Tuy nhién, trong vu an nay, bi don ciing c¢6 y
kién vé viéc giai quyét tai san chung va no chung nén khi nguyén don rat yéu
cau vé noi dung nay thi phai xac dinh bi don c6 yéu cau phan t5. Nhung Toa an
cap so tham khong thu 1y yéu cau phan t6 cua bi don 1a khong dung véi Diéu
200 va biéu 202 cua Bo luat T4 tung dan su, lam anh hudng dén quyén va loi
ich hop phép cua bi don. Tuy nhién, xét thdy cac duong sy Van co quyén khai
Kién vu an chia tai san sau khi ly hon khi c6 yéu cau nén quyén lgi cua ho van
duoc bao dam. Do vay, Hoi dong xét xtr phuc tham van gitt nguyén ban an so
tham. Do Toa 4n cap so thim chua giai quyét vé tai san chung nén Toa an cap
phuc thiic tham khong thé giai quyét vuot qua so véi cip so tham nén chi B ¢
quyén khai kién chia tai san chung sau khi ly hon trong vu an khac.

[4] Tt nhitng can ¢t trén, khong chap nhan khang cdo cta chi Nguyén Thi
B.

[5] Vé an phi ly hon phac tham: Chi Nguyén Thi B phai chiu an phi ly
hén phac tham.

Vi cac 1€ trén,
QUYET PINH:
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Can ctr vao khoan 1 Diéu 28, khoan 4 Diéu 147, khoan 1 Diéu 308 cua
Bo luat T tung dan sy;

Can ct vao khoan 1 Diéu 51, khoan 1 Diéu 56, Diéu Diéu 81, Diéu 82 va
Piéu 83 cua Luat Hon nhan va gia dinh;

Can ct vao Diéu 26, Pidu 29 caa Nghi quyét sé 326/2016/UBTVQH14
ngay 30 thang 12 nam 2016 ctua Uy ban Thuong vu Quéc hdi quy dinh vé mirc
thu, mién, giam, thu, nop, quan 1y va sir dung 4n phi va 1é phi Toa 4n,

Khéng chap nhan khang cao cua chi Nguyén Thi B.

Giir nguyén ban an Hon nhan va gia dinh so tham s6 04/2020/HNGD-ST
ngay 29 thang 9 nam 2020 cua Toa an nhan dan huyén Cat Hai, thanh phd Hai
Phong.

1. V& quan hé hon nhan: Anh Tran Pinh A duoc ly hon véi chi Nguyén
Thi B.

2. Vé con chung: Giao con chung 14 Tran Khanh E, sinh ngay 05 thang 01
nam 2005 cho anh A va con chung 1a Tran Khanh F, sinh ngay 31 thang 12 nim
2012 cho chi B truc tiép nudi dudng cho dén khi con du 18 tudi hoic c6 su thay
d6i khac theo quy dinh cua phap luat. V& nghia vu cap dudng cho con: Anh A va
chi B tu thoa thuan, khong yéu cau Toa an giai quyét nén Hoi dong xét xur
khong xem xét.

Sau khi ly hon nguoi khong truc tiép nudi con c6 quyén, nghia vu thim
nom con ma khong ai dugc can tré.

4. V& an phi ly hon so tham: Anh Tran Pinh A phai chiu 300.000d (ba
tram nghin dong) an phi ly hon so thim nhung duoc trir vao 300.000d (ba tram
nghin dong) tam tng an phi da ndp theo bién lai thu tién tam tGng an phi sd
0003587 ngay 29 thang 4 nam 2020 cua Chi cuc Thi hanh &n dan sy huyén Cat
Hai, thanh phb Hai Phong.

5. V& an phi ly hon phuc tham: Chi Nguyén Thi B phai chiu 300.0004d (ba
tram nghin) d6ng an phi ly hon phiic tham nhung dugc trir vao sd tién tam Gng
an phi phac thim 300.000 (ba traim nghin) di ndp theo bién lai thu tam tng an
phi s6 0003640 ngay 05 thang 11 nim 2020 tai Chi cyc Thi hanh an dan su
huyén Cat Hai, thanh phd Hai Phong.

Trong truong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai Diéu

2 Luat Thi hanh an dan sy duoc sira doi b sung nim 2014, nguoi duge thi hanh

an dan sy, ngudi phai thi hanh an dan sy ¢6 quyén thoa thuan thi hanh an, quyén

yéu cau thi hanh an, tu nguyén thi hanh 4n hoic bi cudng ché thi hanh an theo

quy dinh tai cac Diéu 6, Diéu 7, Piéu 7a va Diéu 9 cta Luat Thi hanh an déan su

duoc sira d6i bd sung nam 2014. Thoi hiéu thi hanh an dan sy duoc thuc hién
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theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan sy dugc stra doi bd sung nim
2014,

Ban an phiic tham co hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhan: TM. HQI PONG XET XU PHUC THAM

"VKSNDTP Hai Phong; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Cat Hai; :

- Chi cuc THADS huyén Cat Hai;

- Cac duong su;

- Luu hd so vu an, HCTP.

Ping Ho Piép
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