TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Péc 1ap — Tu do — Hanh phic

Ban an sd: 03/2022/HC-PT
Ngay 06 - 01 - 2022
VIv: Khieu ki¢n Quyer dinh hanh chinh
trong linh vuc thue nhdp khau.
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Tham phan — Chu toa phién toa:  Ong Chung Vian Két

Céc Tham phén: Ong Nguyén H6 Tam Tu

Ba Tran Thi Hoa Hiép

- Thur ky phién toa: Ba Pham Minh Trang - Thu ky Toa 4n nhan dan cap cao
tai Thanh pho Ho Chi Minh.

- Dgi dién Vign kiém sit nhan dén cap cao tgi Thanh pho Ho Chi Minh
tham gia phién toa: Ba Cao Thi Hanh - Kiém sat vién.

~Ngay 06 thang 01 ndm 2022 tai try s¢ Toa an nhan dan cap cao tai Thanh ph(f)

H6 Chi Minh xét xtr phuc thdm cong khai vy an hanh chinh thu ly so
151/2021/TLPT-HC ngay 02 thang 3 nam 2021 veé viéc “Khieu kien Quyer dinh
hanh chinh trong linh vuc thue nhap khau ”.

Do Ban 4n hanh chinh so thdm s6 961/2020/HC-ST ngay 08 thang 7 nam
2020 cua Toa &n nhéan dan Thanh pho Ho Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phiic thim s 2462/2021/QDPT-HC
ngay 22 thang 12 nam 2021, gitta cac duong su:

- Nguoi khai kign: Cong ty TNHH Pai Phét T. Bia chi: S6 333 duong L,
Khém x, Phuong X, Thanh pho C, tinh Ca Mau.

Nguoi dai dién theo uy quyén:

1. Ong Tran Quang Kim S (c6 mit).

2. Ba Duong Thi Cam C (c6 mat).

Cung dia chi: Phong 20xXx, Tang 2x, Toa nha C, 72-74 N, Phuong X, Quan X,
Thanh pho Ho Chi Minh,

Nguoi bao vé quyen loi ich hop phap cuia nguroi khoi kién: Ong Duong Hoang
T, Luat su thuoc COng ty Luat TNHH Luat Viét, Poan Luat su Thanh phd HO Chi
Minh (co mat).

- Nguoi bj kign: Cuc trwéng Cuc H Thanh pho Ho Chi Minh. bia chi: 140
N, Phuong X, Quan X, Thanh pho Ho Chi Minh.



- Nguoi dai di¢gn theo z,iy,quyé‘n: Ong Phan Minh L, chac vu: Cuc ph6 Cuc H Thanh
pho H6 Chi Minh (xin xtr vang mat).

Nguroi bao vé quyén va lgi ich hop phap cia nguroi bi kién:

1. Ba Huynh Thi H, chtc vu: Phé Chi cuc truéng Chi cuc Kiém tra sau théng
quan (xin vang mat).

2. Ong Tran Minh N, chtc vu: Céng chiac Cuc H Thanh phd H6 Chi Minh (
cd mat).

3. Ong Huynh Viét H, chic vu: Doi truong Chi cuc kiém tra sau théng quan
(c6 mat).

- Ngwoi khdng cdo: Cuc truong Cuc H Thanh phdé H6 Chi Minh.

NOI DUNG VU AN:

Can ci theo don khiéu kién ngay 06/11/2019, ban tu khai va qua trinh t6 tung,
nguoi dai dién theo uy quyen cua nguoi khoi kién trinh bay:

Cong ty TNHH Dai Phét T (sau day goi tat Dai Phat T) nhap khau mit hang
xe dién chay trong san golf (“xe dién”) theo 05 t& khai s6 101240892542/A11/02Cl
ngay 21/01/2017, 101132538952/A11/02Cl ngay 17/11/2016,
101145002011/A11/02C1 ngay 25/11/2016, 101190893052/A11/02CI ngay
26/12/2016 va 101190893052/A11/02CI ngay 26/12/2016 c6 ma hang hoa (mé HS)
14 8703.10.10 va da ndp du thué theo thué suat 5% ddi voi 16 hang trén.

Ngay 12/12/2018 Chi cuc kiém tra sau thong quan Cuc H Thanh pho Ho Chi
Minh tién hanh kiém tra sau thong quan doi v&i Dai Phat T va cho rang bai Phat T
da khai sai ma s6 hang hoa, sau d6 Cuyc trusng Cuc H Thanh pho H6 Chi Minh da
ban hanh Quyet dinh s6 15/Qb-HQHM/ADT-STQ ngay 16/01/2019 vé véc an
dinh thu¢ doi vaoi Dai Phat T.

Ngay 29/3/2019 Chi cyc kiém tra sau thong quan da 1ap Bién ban vi pham
hanh chinh va Cuc truong Cuc H Thanh pho H6 Chi Minh da ra Quyét dinh xu
phat vi pham hanh chinh s6 52/QD-XPVPHC ngay 03/4/2019 doi véi Dai Phat T.

Dai Phét T da nop du tién thué theo Quyét dinh s6 15/QD-HQHM/APT-STQ
va tiep tuc khieu nai. Ngay 17/6/2019 Cyc truéng Cuc H Thanh pho H6 Chi Minh
da ra Quyet dinh giai quyet khiéu nai s6 19/QD-GQKN véi noi dung gitr nguyéen
Quyet dinh so 15/Qb-HQHM/ADT-STQ.

Theo Dai Phat T viéc 4p dung ma HS 8703.10.10 cho xe dién la c6 co s, theo
cac can ctr sau day:

1. Nguyén tic phan loai hang hoa nhap khau dé xac dinh ma sé khai thué
theo quy dinh phép luat.

Theo quy dinh, viéc phan loai hang héa nhap khau dé 4p ma so, khai thue phai
tuan theo hudng dan tai cac van ban phap luat dudi day:

a) Thong tu sb 14/2015/TT-BTC ngay 30/01/2015 huéng dan vé phan loai
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hang hoa d6i voi hang héa xuat khau, nhap khau (“Thong tu 14”). Tai Thong tu 14
quy dinh:

- Pé phan loai hang héa, nguoi khai hai quan cd thé sir dung co sé dix lidu vé
Danh muc hang hda xuat khau, nhap khau Viét Nam dé xac dinh céc théng tin vé
tinh ning, cong dung cua hang héa xuat khau, nhap khau (khodn 3 Piéu 3 Théng tw
14);

- Mot mit hang chi c6 mot ma sb duy nhét theo Danh muc hang héa xuét
khau, nhap khau Viét Nam. Khi phan loai hang hoa phai tuan tha theo: (i) Diéu 26
Luat Hai quan sé 54/2014/QH13 ngay 23/6/2014 (“Luat HQ™); (i) Piéu 16 Nghi
dinh s 08/2015/ND-CP ngay 15/1/2015 (“Nghi dinh 08”) va (iii) cac huéng dan
tai Thong tu 14 (Diéu 4 Thong tw 14).

Nhu vy, dé xac dinh dung ma s6 hang héa nhap khau, ngudi khai hai quan
phai ap dung noéi dung cua Danh muc hang hoa xuat khau, nhap khau; bicu 26
Luat HQ va biéu 16 Nghi dinh 08.

b) Luat Hai Quan va Nghi dinh 08.
Tai biéu 26 Luat HQ quy dinh:

- Phan loai hang hoa dé xac dinh ma s6 hang hoa l1am co sé tinh thué va thuc
hién chinh sach quan ly hang hoa. Khi phan loai hang héa phai cin ctr hd so hai
quan, tai liéu k¥ thuat va cac thong tin khac co lién quan dén hang hoa nhap khau
dé xac dinh tén goi, ma s6 cua hang hoa theo Danh muc hang héa xuat khau, nhap
khau Viét Nam (khodn I Diéu 26 Ludt HQ);

- Danh muc hang héa xuét khau, nhap khau Viét Nam gém ma sd, tén goi, md
ta hang hoa, don vi tinh va cac noi dung giai thich kem theo do B6 Tai Chinh ban
hanh (khoan 2, khodn 4 Ludgt HQ);

Tai Diéu 16 Nghi dinh 08 quy dinh:

- Phén loai hang hoa dé xac dinh tén goi, ma s6 hang héa theo Danh muc hang
hoa xuat nhap khau Viét Nam;

- Viéc phan loai hang hoa can ctr vao ho so hai quan, tai liéu ky thuat va cac
thong tin vé thanh phan, tinh nang, cong dung ciia hang hda xuat khau, nhap khau;

- Phan loai hang hoa dé xac dinh ma sb hang héa 1am co so tinh thué va thuc
hién chinh sach quan ly hang hoa.

- Bo truong Bo Tai chinh quy dinh chi tiét viéc phan loai hang hoa.

Nhu vay, tai Luat HQ va Nghi dinh 08, Thong tu 14 déu di quy dinh rd rang
Ve Vigc: khi nguoi khai hai quan xdc dinh ma so hang héa nhdp khau dé khai thue,
thi phai phan logi hang héa dé; Khi phan logi phai can cir vao: ho so hai quan, tai
licu ki thudz, tinh nang, cong dung cua hang hoa nhap khau trén co so sur dung diz
lieu ve Danh muc hang hda xuat khau, nhdp khau Viét Nam do Bg Tai chinh ban
hanh. Pai Phat T khi xac dinh ma so HS cua Xe Dién ciing 4p dung dung cac quy
dinh néu trén.

2. Danh muc hang héa xuat khau, nhap khau Viét Nam dugc ban hanh theo
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Théng tu 103/2015/TT-BTC ngiy 15/9/2015 (“Théng tu 103”) ciia B Tai chinh.
Tai Thong tu 103 c6 dinh kém theo 2 phy luc gom c6:

- Phu luc 1: Danh muc hang hoa xuat khau, nhap khau Viét Nam (“Danh Muc
Hang Hoa XNK”) va

- Phy lyc 2: Sau quy tac tong quat giai thich viéc phan loai hang héa theo
Danh Muc Hang Hoa XNK dya trén Hé thong hai hoa md ta va ma hoa hang hoa
(HS) cua To chic Hai quan thé gidi (“Quy Tac Phan Loai”).

a). Tai Quy tic 1 ctia Quy Tac Phan Loai quy dinh rang:

Dé dam bao tinh phép 1y, viéc phan loai hang hda phai dugc xdce dinh theo ngi
dung cuza tirng nhém caa Danh Muc Hang Héa XNK. Tén c4c phan, chuong va
phan chuong khong co gia tri phdp ly trong viéc phan loai hang héa. Viéc phén
loai hang hoa dugc xac dinh theo (i) ngi dung cia nhom hang, (ii) cac quy dinh tai
cac Quy tic 2, 3, 4 va 5 khi ndi dung nhém hang hoic cac Chu giai khong cé yéu
cau nao khac (Trong d6, nhiéu hang héa cé thé dugc phan loai trong Danh muc ma
khong can xem xét thém bat cir quy tac giai thich nio).

b). Theo Danh Muc Hang Hoa XNK

Péi chiéu vai Quy Tac Phan Loai néu trén, Pai Phat T thay rang tai Chuong
87 — “Xe trir phuong tién chay trén duong xe Itra hoac xe dién, va cac bo phan va
phu kién ctia chdng”, Phan XVII — “Xe cd, phuong tién bay, tau thuyén va cac
thiét bi van tai lién hop” ciia Danh Muc Hang Hoa XNK di c6 ndi dung mo ta
nhom hang kha rd rang nhu sau:

. A s Dbon vi
Ma hang Tén goi, mo ta hang hoa i
tinh
, 0 tﬁ,vé Qéc loai xe khac c6 dong co duogc thiét
8703 ké chu yeu dé ché ngudi (tre cac loai thuoc nhom
' 87.02), ké ca xe chd nguoi c6 khoang hanh ly chung
(station wagons) va 6 t6 dua.
- Xe dugc thiét ké dac biét dé di trén tuyét; xe 6
8703.10 |.. , . . : .
t6 choi gon (golf car) va cac loai xe tuwong tu:
8703.10.10 - Xe 0 10 choi gon, ké ca xe phuc vu san goén chiée
(golf buggies)
8703.10.90 - Loai khac chiéc
- Xe khéc, loai c6 dong co dot trong kiéu piston
dot chay bang tia ltra dién:

Dua theo phan mo ta trén, thé hién rang:
- O td va céc loai xe khac co dong co dugc thiét ké chu yéu dé chd nguoi (trix

4




cac loai thugc nhom 87.02), ké ca xe ché ngudi ¢6 khoang hanh ly chung (station
wagons) va 0 t0 dua dugc xep vao nhém c6 méa hang 87.03;

- Xe duoc thiét ké dic biét dé di trén tuyét; xe 6 to choi gon (golf car) va cac
loai xe twong tu dugc xép vao nhom cd ma hang 8703.10;

-Xe 6 t6 choi gon, ké ca xe phuc vu sin gon (golf buggies) dugc xép vao
nhém c6 ma hang 8703.10.10;

- Xe loai khac ctia nhom xe c6 dong co dugc thiét ké chu yéu dé cho ngudi/xe
cho nguoi ¢6 khoang hanh 1y chung dugc xép vao nhdm c6 ma hang 8703.10.90.

Nhu vay, can cir vao quy tic 1 Quy Tac Phan Loai (noi dung nhém hang) va
noi dung mé ta hang hdéa caa Danh Muc Hang Hoa XNK (nhom 87.03, chuong 87,
phan XVII) nhu néu trén, ¢é co sé dé phan logi va xdc dinh Xe Dién (logi xe danh
phuc vu trong san gon) thugc nhém hang c6 ma sé 8703.10, ma sé chi tiét 1a
8703.10.10.

3. Danh muc céac loai phuong tién chuyén dung co tay lai bén phai hoat
dong trong pham vi hep va khong tham gia giao thong duoc phép nhap khau
(“Danh Muc Phuong Tién Chuyén Dung”) duoc ban hanh theo Thong tu sd
13/2015/TT-BGTVT ngay 21/4/2015 (“Thong tu 13”) cua Bo Giao thong van tai.

Tai Phu luc 1 Théng tw 13 ¢6 cong bd Danh Muc Phuong Tién Chuyén Ding
thuoc dién quan ly cua Bo Giao thdng van tai (GTVT). Theo do, tai Danh Muc
Phuong Tién Chuyén Dung nay, B¢ GTVT c¢6 dua ra néi dung md ta hang hoa
chuyén nganh bén canh md ta hang hda tei Danh Muc Hang Hoa XNK cua Bé Tal
chinh doi véi Xe Pién ciing ¢6 ma hang (ma HS) 1a 8703.10.10. Cu thé:

MA han M0 ta hang hoa theo M0 ta hang hoa chuyén nganh
(HS) g Danh Muc Hang Hoa theo Danh Muc Phuong Tién
XNK cua B¢ Tai chinh Chuyén Dung

Xe 6 t6 choi golf, ké
8703.10.10 | ca xe phuc vu san gon
(Golf buggies)

Cac loai xe cho nguai 4 banh
chay trong san golf

Céc loai xe chay trong khg vui
choi giai tri, khu du lich, bao gom:

+ Xe chd nguoi 4 banh ¢6 gan
8703.10.90 Loai khac dong co;

+ Xe dia hinh.

- Cac loai xe may chuyén dung
cho nguoi khéc ¢6 gan dong co




4. Biéu Thué xuat nhap khau uu dai ctia Viét Nam (“Biéu Thué XNK”)

Tai Biéu Thué XNK dé thuc hién Hiép dinh thuong mai hang hoa giira Asean
- Trung Qudc giai doan 2016-2018 duoc ban hanh kém theo Nghi dinh
128/2016/ND-CP ngay 01/9/2016 (“ACFTA”) ciing c6 quy dinh ma “8703.10” voi
mo ta 1a “Xe dugc thiét ké dac biét dé di trén tuyét; xe 6 t6 choi gon (golf car) va
cac loai xe twong tu”; chi tiét ciia hang hoa nay c6 ma hang “8703.10.10” duoc md
ta 1a “Xe 6 t6 choi gon, ké ca xe phuc vu san gon (golf buggies)”. Theo d6, hang
héa c6 ma 8703.10.10 dwoc &p dung thué suat nhap khdu wu dai la 5% trong ndm
2016-2017. Cy thé:

. Thué suat ACFTA (%) Nuéc
Ma hang :;?n gﬁ',’ mo ta khong dwgc
ang hoa 2016 2017 2018 hwéng wu dai

Chuong 87 - Xe
Co tror phuong tién
chay trén duong xe lra
hoac xe dién, va cac
bo phan va phu kién
cua chung

O t6 va cac loai xe
khac c6 dong co duoc
thiét ké chu yéu dé cho
ngudi (trir cac loai
87.03 | thuéc nhom 87.02), ké
ca xe chd nguoi o
khoang hanh ly chung
(station wagons) va 6 to
dua.

- Xe dugc thiét ké
dac biét dé di trén tuyét;
8703.10 | xe 6 t6 choi gon (golf
car) va cac loai xe
tuong tu:

~ -Xe 016 choi gon,
8703.10.10 ké ca xe phuc vu san 5 5 0
go6n (golf buggies)

BN, ID,
MM

Nhu vay, cac co quan ban hanh cac van ban quy pham phap luat duoc trich
dan tai muc 3, muc 4 Ban giai trinh nay (géom c6 Chinh phu, Bo Tai chinh va Bo
GTVT) déu thang nhdt xép loai xe phuc vi san golf va cac logi xe twong tur 10gi xe
phuc vy san golf vao nhém c6 ma sé/ma hang la “8703.10”, véi ma s6/ma hang
chi tiét la “8703.10., ¢6 thué sudt ap dung 1a 5%. Chlng t6i thay rang, viéc phan
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loai nay dua theo ,tl'nh chét, cong nang, pham vi/muc dich str dung cta Xe Dién
(khdng phan biét so6 lwong cho ngoi caa loai xe nay).

5. HO so hai quan nhap khau Xe Dién cua Dai Phat T

Tai 04 bo ho so hai quan cua Xe Dién ma Pai Phat T nhap khau (43 nop cho
Toa an), gdom co:

a) Céc to khai hang héa nhap khau (thong quan): déu mé ta hang héa ma Pai
Phat T nhap khau l&: Xe dién phuc vu trong sin golf, xe khong ddng ky lwu hanh,
khong tham gia giao thong.

b) Céc Giay ching nhan xuét x& hang hoa (Form E): tai day Xe dién duwoc
goi 1a Golf Car, tic xe chay/phuc vu trong san golf, c6 ghi rd ma sé HS cua sdn
pham la 8703.10.

¢) Céc Hop d6ng mua hang, Hoa don: déu goi tén Xe Pién dwoc nhdp khau
la Golf Car, tuc xe chay/phuc vu trong san golf.

d) Céc Giay chung nhan chat luong an toan ky thuat: tai cac Gidy chung
nhan nay, Cuc dang kiém (thuoc Bo GTVT) ciing xac dinh loai phirong tién nhu
Xe Pién 1a Xe ché nguoi bon banh ¢6 gan déng co khéng tham gia giao théng, da
Kiém tra va dat yéu cau.

Nhu vay, cin ctr vao noi dung bd ho so hai quan nhap khau hang hoa, c¢6 co
s dé xac dinh loai hang hda ma Pai Phat T nhap khau la xe dién chay trong san
golf ding nhu moé ta tai Danh Muc Hang Hoa XNK, Danh Muc Phuong Tién
Chuyén Dung, Biéu Thué XNK nén viéc DPai Phat T 4p dung thué suat nhap khau
5% cho Xe Dién 1 diing véi quy dinh.

Ngoai ra, ma s6 8703.10.10 ma Dai Phéat T xac dinh dé ké khai thué khi nhap
khau Xe Dién ciing tring khép véi viéc phan loai hang hoa caa nudc san xuét
Trung Quéc tai Gidy chang nhan xuét x& hang hda (Form E). Pai Phat T cho rang,
sy trung khép nay khong phai la ngau nhién, ma viéc phan loai d6 1a dung theo mo
ta ciia danh muc hang hdéa ma toan thé gioi ap dung. Viéc phan loai d6 ciing hoan
toan phu hop véi Danh Muc Hang Hoa XNK, Danh Muc Phuong Tién Chuyén
Dung. bay 1a mot trong cac co s phap ly quan trong ma Dai Phat T ap dung khi
xéac dinh ma hang héa cho Xe Dién dé khai thué khi nhap khau vao Viét Nam.

6.Theo huong dan khong chinh thac cia co quan hai quan

San pham Xe dién néi trén ciing dugc Pai Phat T nhap khau tai co quan Hai
quan Tp. Bién Hoa, tinh Pong Nai. Theo tham khao y kién tu van cua Cyc Hai
quan Pong Nai trén trang “http://dncustoms.gov.vn” va dwgc hudng dan rang ma
HS cua Xe Dién ma Dai Phat T nhap khau la 8703.10 (Tai lidu dinh kém don khoi
kién).

Ngoai ra, Cuc Hai quan Ddng Nai di ting trich dan CV s6 1037/DKVN-VAQ
va thira nhan tinh than cua coéng van nay, cu thé Hai quan Pong Nai cho rang:
“Néu hang hod dwoc ching nhdn tiéu chuan vé kiém tra chdr heong an toan kj
thugt va bao vé méi triong doi véi xe nhdp khau tham gia giao thong trong pham
Vi han ché theo Théng tr 86/2014/TT-BGTVT thi c6 thé xem xét 4p vao ma
8703.10 va &p dung cac merc thué sudt nhap khdu néu trén”)
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Nhu vay, du la thyc hién thu tuc nhap khau tai cac noi khac nhau, nhung phap
luat &p dung chi c6 mot nén tu van ctia Cuc Hai quan Ddng Nai 1a ¢6 co so dé Dai
Phat T tin cay, p dung. Boi tat ca cac ndi dung trinh bay, phan tich, cing cac co
s phap Iy néu trén, Pai Phat T khing dinh hoan toan ¢ cin ctr dé phan loai san
pham nhap khau tir Trung Qudc 1a Xe dién chay/phuc vu trong san gon (golf) c6
ma s6 HS 1a 8703.10.10 véi thué suat ap dung 1a 5%.

Yéu cau cua ngudi khoi kién: Tuyén hiay Quyét dinh sé 15/Qb-
HQHCM/ADT-STQ ngay 16/01/2019 cua Cyc Truong Cuc H Thanh pho Ho Chi
Minh, huy Quyét dinh s6 19/Qb- HQHCM/APT-STQ ngay 17/06/2019 cua Cuc
truéng Cuc H Thanh phé HS Chi Minh; Hoan tra lai so tién 703.955.697 ddng
Cong ty TNHH Dai Phat T da nop vao tai khoan sé 7111.0.2995182 cua Chi cuc
kiém tra sau thdng quan mé tai Kho bac Nha nuéc quan Binh Tan, Thanh phd Ho
Chi Minh.

- Nguoi bj kién Cuc trong Cuc H Thanh pho Ho Chi Minh, ¢6 dai dién theo
1y quyen trinh bay:

Ngay 30/11/2018, Cuc truong Cuc H Thanh pho HO Chi Minh ban hanh
Quyét dinh sé 3301/Qb-HQHCM vé viéc kiém tra sau thdng quan tai try s¢ co
quan hai quan doi voi Cong ty TNHH Dai Phat T — M4 s6 thué: 2000761784. bia
chi: S6 333 Ly Thuong Kiét, Khoam 7, Phuong 6, Thanh phé Ca Mau, Ca Mau
(sau day goi tat 1a Cong ty, Doanh nghiép).

Két qua kiém tra: Co quan Hai quan xac dinh Cong ty khai sai ma sd, thué
suat d6i véi mat hang xe dién cha nguoi (loai trén 10 chd), xe dién chd hang do
Cong ty TNHH Pai Phat T nhap khau theo T khai hai quan dang ky tai Cuc H
Thanh phé H6 Chi Minh, theo d6 tién hanh ban hanh an dinh thué truy thu sé tién
con thiéu, tién hanh xir phat vi pham hanh chinh theo quy dinh.

- Ngady 16/01/2019, Cuc trusng Cuc H Thanh pho HO Chi Minh ban hanh
Quyét dinh s6 15/QD-HQHCM/ADT-STQ vé viéc an dinh thué doi vei hang héa
xuat khau, nhap khau, so tien thué an dinh nhu sau:

Tien thué nhap khau an dinh 12 609.841.740 dong, tién thué TTDB én dinh la
30.117.984 dong, tien thue GTGT an dinh la 63.995.973 dong; Tong cong
703.955.697 dong.

- Ngay 03/4/2019, Chi cuc truéng Chi cuc kiém tra sau thdng quan ban hanh
Quyét dinh s6 52/QD-XPVPHC xir phat vi pham hanh chinh trong linh vuc hai
quan ddi voi Cong ty. X phat hanh vi: Khai sai ma s, thué suat, mac thué hang
hoa xuat khau, nhap khau dan dén thiéu sb thué phai ndp ma co quan hai quan phat
hién khi kiém tra sau thong quan nhung Céng ty khong nop du sb tién thué phai
nop theo quy dinh truéc thoi diém I1ap bién ban vi pham. S tién phat: 703.955.697
dong.

- Ngay 17/6/2019, Cuc truong Cuc H Thanh phd H6 Chi Minh ban hanh
Quyét dinh s6 19/QD-GQKN Vvé viéc giai quyét khiéu nai caa Cong ty TNHH Dai
Phat T (lan dau) tai don khiéu nai khong sé dé ngay 19/02/2019 cua Cong ty.
Quyét dinh: Git nguyén Quyét dinh sé6 15/QD-HQHCM/ADT-STQ ngay
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16/01/2019 vé viéc 4n dinh thué dbi véi hang héa xuat nhap khau.

Cén clr cac quy dinh phap luét c6 lién quan dén kiém tra sau thong quan, giai
quyét khiéu nai ddi voi Cong ty TNHH Dai Phat T, phla nguoi bi kién co y klen
nhu sau: Quyét dinh sé 15/QD-HQHCM/ADT-STQ ngay 16/01/2019 vé viéc an
dinh thué d6i véi hang héa xuat nhap khau va Quyét dinh sé 19/QD-GQKN vé
viéc giai quyét khiéu nai caa Cong ty TNHH Dai Phat T (lan dau) 1a ding quy
dinh. Dé nghi giir nguyén céc quyét dinh trén.

Tai Bin dn sé 961/2020/HC-ST ngay 08 thang 7 ndm 2020 ciia TOa an
nhan dan Thanh pho Ho Chi Minh da quyét dinh:

_ - Can ci: Khoan 1 Diéu 30, Khoan 3 biéu 32; Khoan 1, diém a Khoan 2,
bicu 116; Khoan 1 biéu 158; diém b Khoan 2, Biéu 193 cua Luat To tung hanh
chinh nam 2015;

- Cén ¢l Luat Hai quan; Luat khiéu nai; Nghi dinh s6 128/2016/ND-CP ngay
01/9/2016 cua Chinh phu vé Biéu thué nhap khau wu dai dac biét c;ﬁa Viét Nam d@
thuc hién Hiép dinh thwong mai hang hoa Asean — Trung Quoc; Thong tu s0
103/2015/TT-BTC ngay 01/7/2015 cua Bo Tai chinh vé ban hanh danh muc hang
héa xuat khau, nhap khau Viét Nam; Thong tu so 14/2015/TT-BTC ngay
30/01/2015 cua Bo Tai chinh vé hudéng dan ve phan loai hang hoa, phan tich dé
phan loai hang hoa; phan tich d€ kiém tra chat luong, ki€ém tra an toan thuc pham
do vei hang héa xuat khau, nhap khau; Thong tu 86/2014/TT-BGTVT ngay
3;/12/2014 cua Bo Giao théng Van tai quy djnh ve dieu Kién doi vai xe cho nguoi
bon banh c6 gan dong co va nguoi dieu khién tham gia giao thong trong pham vi
han ché.

- Can ctr khodn 2 Piéu 32 ciia Nghi quyet s6 326/2016/UBTVQH14 ngay 30
thang 12 nam 2016 cua Uy ban Thuong vu Quoc hoi quy dinh vé muac thu, mién,
giam, thu, nop, quan ly va sir dung an phi I€ phi Toa an,

Tuyén xuz:

1. Chap nhén toan b yéu cau khai kién cua Cong ty trach nhiém hitu han Dai
Phat T gom:

- Hiy Quyét dinh s6 15/QD-HQHCM/ADT-STQ ngay 16/01/2019 cua Cuc
Truong Cuc H Thanh pho H6 Chi Minh vé viéc an dinh thue doi voi hang hoa xuat
khau, nhap khau.

- Huy Quyét dinh s6 19/QD-HQHCM/ADT-STQ ngay 17/6/2019 cua Cuc
Truéng Cuc H Thanh pho H6 Chi Minh vé viéc giai quyet khiéu nai cua Céng ty
trach nhiém hiru han Dai Phat T.

- Bugc Cuc H Thanh ph‘é phai hoan lai cho Coéng ty trach nhiém hiru han Dai
Phéat T so tien 703.955.697 dong.

Ngoai ra, bdn dn so tham con quyét dinh vé dn phi hanh chinh so tham, quyén
khang céo.



Ngay 07/8/2020, ong Pinh Ngoc T - Cuc trudng Cuc H Thanh phd H6 Chi
Minh 1a nguoi bi kién khéng cdo toan bo noi dung ban an so tham, dé& nghi huy
Ban an s6 961/2020/HC-ST ngay 08 thang 7 nim 2020 caa Toa &n nhan dan Thanh
phé H6 Chi Minh, giit nguyén Quyét dinh s6 15/QD-HQHCM/ADPT-STQ ngay
16/01/2019, Quyét dinh s6 19/QD-GQKN ngay 17/6/2019 cua Cuc H Thanh phd
Ho Chi Minh.

Tai phién tda phic tham:

- Ngudi bao vé quyén va loi ich hop phap cho ngudi bi kién van giir nguyén
yéu cau khang cao; Viéc an dinh thué ddi véi Cong ty 1a hoan toan cé co s, ding
quy dinh phap luat, Toa so tham budc tra lai sb tién thué da truy thu déi véi nguoi
khoi kién s& gay that thu ngan sach sé tién Ion. Bé nghi tda cap phic tham bac toan
bo yéu cau khai kién caa Cong ty Dai Phat T.

- Luat su bao vé quyén va lgi ich hop phap cho ngudi khai kién cho rang, ly
do ma ngudi bi Kién xac dinh lai ma hang hoa va an dinh thué cho Céng ty 1a cin
Clr vao cong van 4711 ban hanh ngay 14/7/2017 caa Tong Cuc H. Trong khi cong
vin ndy khong phai la vin ban quy pham phap luat, ndi dung huéng dan tréi luat,
dé nghi Toa phic tham bac khang céo, gitr nguyén ban an so tham.

- Pai dién Vién kiém sat nhan dan cap cao tai thanh pho H6 Chi Minh tham
gia phién toa phat biéu quan diém: Tham phan, Hoi dong xét xu tién hanh dung
theo quy dinh cia phép luat to tung va cac duong sy cling chap hanh dung véi
quyén va nghia vu cua cac duong su duoc phap luat quy dinh. Bong thoi dé nghi
Hoi dong xét xu phic tham khdng chap nhan khang cdo, gilr nguyén ban an so
tham.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung Vu 4n, can cir vao cac tai liéu trong hd so vu an da dugc
tranh tung tai phién toa, Hoi dong xét xir nhan dinh nhu sau:

[1.]. V& danh gia tinh hop phap va tinh c6 cin ctr cia Quyét dinh sé 15/QD-
HQHCM/ADT-STQ cta Cuc Truéng Cuc H Thanh phé H6 Chi Minh (viét tit 1a
Quyét dinh s6 15), thay rang: Nguoi bi kién da can ctr vao Bién ban kiém tra sau
théng quan sé 1523/BB-HC ngay 12/12/2018 dbi véi mat hang xe dién ché nguoi
va xe dién chd hang thudc 04 to khai dang ky tai Cuc H Thanh phé H6 Chi Minh
va cho rang Cong ty TNHH Dai Phat T d3 c6 hanh vi khai sai ma s6, thué suat, tur
d6 ban hanh Quyét dinh s6 15 an dinh thué d6i voi Céng ty TNHH DPai Phat T phai
nop thém 1a 703.955.697 dong 1a chua phu hop véi quy dinh phap luat, bai I&:

Thet nhdt, theo quy dinh tai khoan 1 Diéu 26 Luat Hai quan vé phan loai hang
hoa va biéu 16 Nghi dinh 08 ciia Chinh phi huéng dan: Khi phan loai hang hoa dé
tinh thué thi phai can ctr vao ho so hai quan va céc tai liéu ki thuat va cac thong tin
vé thanh phan, tinh ning, cong dung cia hang hoa xuat nhap khau. Con tai khoan
1, 3 Piéu 6 Thong tu sé 14/2015/TT-BTC ngay 30/01/2015 cua Bo Tai chinh quy
dinh: “Truong hop c6 su khac biét vé mo ta hang héa tai danh muc hang héa xudt
khdu, nhdp khau Viét Nam va md ta theo danh myuc HS thi &p dung truc tiép md ta
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hang héa theo danh muc HS d@é huwéng dan phan logi va xi Iy khiéu nai theo
nguyén tac ap dung quy dinh cia Piéu wéc quoc té”. Theo ban chi giai chi tiét
danh muc HS 2012 mé ta hang hda, thi ma HS 87.02 ap dung cho xe 6 t6, con ma
HS 87.03 ap dung cho xe 0 t0 va cac loai xe khac c6 dong co dugc thiét ké dé cho
ngu’ol “Trirong hop ¢6 y kién khac nhau vé phan logi hang hoa, ap dung mic thué
khi 4p dung Danh muc hang héa xudt khdu, nhdp khdu Viét Nam, tiéu chudn
chuyén nganh, Bg Tai chinh thong nhdt véi cac B qudn Iy chuyén nganh lién quan
dé xir 1y

Thet hai, tai van ban s 1064/BGTVT-KHCN ngay 11/02/2020 cua B Giao
théng Van tai tra 1oi cho Téng Cuc H ¢6 néu: “Hién tai, viéc kiém tra chizng nhdn
chdt lwong ddi véi xe chd nguoi bon banh ¢ gdn dong co dang dwroc Cuc Pdng
kiém Viét Nam thuc hién theo quy dinh tai Thong tw 86/2014/TT-BGTVT ngay
31/12/2014. Ké tir ngay Théong tw ndy c6 hiéu lyc (15/2/2015), c&c logi phirong
tien trude ddy dwoc chimng nhan véi tén goi xe chay trong san golf, xe chay trong
khu vui choi giai tri, xe dzen vdn chuyén bénh nhdn dwoc thay bang Xe chd nguo
bon banh c6 gan déng co”’

Ther ba, cin cir vao Giéy chting nhan chat luong an toan ky thuat va Bao vé
moi truong xe chd ngudi bon banh c6 gan dong co nhap khau do Cuc Pang kiém
Viét Nam cap cho Cong ty TNHH Dai Phat T doi véi mat hang xe nhap khau c6
noi dung: “Xe ché nguwoi bon banh ¢6 gdn déng co da dwoc Kiém tra va dat yéu
cau theo Théng tw s6 86/2014/TT-BGTVT ngay 31 thdng 12 nam 2014 cua Bo
Truong Bg Giao thong Van tai”.

Nhu vay, theo quy dinh tai khoan 1 Piéu 3 Thong tu 86 thi mit hang xe dién
do Cong ty TNHH Dai Phat T nhap khau khdng phai 1a xe 6 t6 ma duge xac dinh
la xe ché ngudi €6 gan dong co va cin cir vao Gidy chitng nhan xuét xa hang hda
ctia Trung Qudc (nudc san xuat) thi loai xe nay dung phuc vu san gon, nén chiéu
theo Danh muc hang hoa xuat khau, nhap khau Viét Nam ban hanh kém theo
Théng tu 103/2015/TT-BTC ngay 01/7/2015 cia B Tai chinh thi dugc xép vao
phan nhom c6 ma sé 1a 8703.10.10. Pong thoi cin ctr vao Biéu thué nhap khau wu
dai dic biét cua Viét Nam dé thuc hién Hiép dinh thuong mai hang héa Asean —
Trung Qudc giai doan 2016 — 2018 ban hanh kém theo Nghi dinh s6 128/2016/ND-
CP ngay 01/9/2016 cua Chinh phu thi thué suat nhap khau wu dai dic biét cua loai
xe nay la 5%. Nén Cong ty TNHH Dai Phat T da khai dung ma hang hoa va nop
thué dang quy dinh.

Vi vay, an so thim da chap nhan yéu cau cua ngudi khai kién tuyén huy cac
quyét dinh Quyét dinh s6 15 va Quyét dinh giai quyét khiéu nai sé 19 cua ngudi bi
Kién la co can cu;

[2]. Tuy nhién, an so tham tuyén budc Cuc H Thanh phé H6 Chi Minh phai
hoan lai tién thué cho Cong ty TNHH Dai Phat T s tién 703.955.697 dong 1a vuot
qua tham quyén, khong dung theo quy dinh tai diém b khoan 2 Piéu 193 Luat té
tung hanh chinh; boi 1€ theo quy dinh thi chi budc nguoi bi kién thuc hién nhiém
vy, €dng vu theo quy dinh phap luat; dong thoi kién nghi cach thac xur 1y d6i véi
02 Quyét dinh hanh chinh 15, Quyét dinh sé 19: hoan tra lai cho ngudi khoi kién
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s6 tién thué ér} dinh chua dung nhu da phan tich trén. Mat khac, phan quyét dinh
ban 4n so tham con tuyén: Huy Quyet dinh so 19/HQHCM/ADT-STQ ngay
16/01/2019 la c6 sai sét trong soan thao véan ban, boi Quyet dinh so 19 la Quyet
dinh giai quyet khieu nai cua Cyc trudéng Cuc H Thanh pho H6 Chi Minh, duoc ky
hiéu s6 19/QB-GQKN. Vi vay, can dieu chinh lai cach tuyén an cho phu hop.

[3]. Tir nhiing phén tich néu trén, Hoi dong xét xur khdng chap nhan yéu cau
khang cao cia nguoi bi kién theo nhu dé nghi cua dai dién Vién kiém séat la phu
hop.

~ [4]. Vé &n phi hanh chinh phic tham: Do nguoi bi kién khang céo khong duoc
chap nhan nén phai chiu an phi theo quy dinh.

Vi cac lé trén,

QUYET PINH:

Can ct khoan 1 Diéu 241 cua B6 luat t§ tung hanh chinh; Ap dung Nghi
quyét sé 326/2016/UBTVQH14 ngay 30 thang 12 nidm 2016 cua Uy ban thudng
vu Quéc hoi quy dinh vé muc thu, mién, giam, thu nop, quan ly va st dung an phi,
I¢ phi Toa an.

Tuyén xu:

1. Bac khang c&o cua ngudi bi kién Cuc truong Cuc H Thanh phd Hb Chi
Minh vé viéc yéu cau Toa phic tham stra 4n so thim theo hudng bac toan bo yéu
cau khaoi kién caa Cong ty TNHH Dai Phat T.

’ 2. Chap nhan yéu cau khai kién cua Cong ty 'gréch nhiém httu han Dai Phat T
doi véi nguoi bi kién Cuc Trudng Cuc H Thanh pho H6 Chi Minh:

- Hiy Quyét dinh s6 15/QD-HQHCM/ADT-STQ ngay 16/01/2019 cua Cuc
Truong Cuc H Thanh pho H6 Chi Minh vé viéc an dinh thue doi voi hang hoa xuat
khau, nhap khau.

- Huy Quyet dinh s 19/Qb-GQKN ngay 17/6/2019 cua Cyc Truéng Cuc H
Thanh phé H6 Chi Minh vé viéc giai quyét khiéu nai ciia Cong ty trach nhiém hitu
han Dai Phat T.

3. Budc nguoi bi kién thuc hién nhiém vy, cdng vu theo quy dinh phap Iuaj[
theo huong: Iarr) tha tuc hoén‘ lai cho Cdng ty t(éch nhiém hiru han Dai Phat T so
tien an dinh thué chua ding bang 703.955.697 dong.

4. An phi hanh chinh phic thim nguoi bi kién Cuc Truong Cuc H Thanh phé
HO Chi Minh phai chiu 300.000 (ba tram nghin) déng, ngay 15/09/2020 c6 tam
rng &n phi 300.000 (ba tram nghin) déng theo bién lai thu tién s6 0092564 tai Cuc
Thi hanh &n dan sy thanh phé Ho Chi Minh, nay duoc dbi trir.

5. Cac quyét dinh khac cua ban an so tham khong bi khang cao, khang nghi
c6 hiéu lyc phap luat ké tir khi hét thoi han khang céo, khang nghi.
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6. Ban an phtc tham c6 hiéu luc ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
“TAND t6i cao; THAM PHAN — CHU TQA PHIEN TOA
-TAND thanh phé H6 Chi Minh;

-VKSND thanh phé H6 Chi Minh;

- VKSND cip cao tai TP.HCM;

- Cuc THADS thanh phé H6 Chi Minh;

- Céac duong su;

- Luu HS, VP,17b, PMT.

Chung Vin Két
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