TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THINH PHO HO CHI MINH Poc 1ap — Tu do — Hanh phiic

Ban 4n s6: 637/2021/DS-PT
Ngay: 29/11/2021
“V/v tranh chap vé phan chia di
san thira ké va yéu cau tuyén bd
di chuc hop phap”
NHAN DANH

NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THINH PHO HO CHi MINH
- THInh phan Héi dong xét xir phiic thim gom cé:

Tham phén — Chii toa phién toa: Ong Nguyén N Tai
Cdc Thiam phdn: BaLé Thi T1 H
Ba Phan Thi Ut

- Thw ky phién toa: Ba Tran Pham Thi Trac Dao va ba Nguyén Thi
Thanh Nga, Thu ky Toa &n nhan dan TH1nh phé H6 Chi Minh.

- Dgi di¢n Vign kiém sit nhan dan TH1nh pho Ho Chi Minh: Ong D6 D
Toan — Kiém sat vién tham gia phién toa.

Trong cac ngay 23 va 29 thang 11 nam 2021 tai try s Toa an nhan dan
THInh ph6 H6 Chi Minh xét xtr phuc tham cong khai vu an dan sy thy ly so
170/2020/TLPT - DS ngay 13 thang 02 nam 2020 vé viéc “Tranh chap vé phan
chia di san thura ké”.

Do béan 4n dan sy so thim s 2325/2019/DS-ST ngay 12 thang 12 ndm
2019 cua Toa an nhan dan quan BT, TH1nh pho H6 Chi Minh bi khéng céo.

Theo Quyét dinh dwa vu 4n ra xét xir phuc tham sé 3919/2021/QD-PT
ngay 26 thang 10 nam 2021 gitra cac duong su:

- Nguyén don: Ong Nguyén Vin Duy D, sinh nam 1965, cu tri tai 547
duong BDBP, Phuong 25, quan BT, TH1nh phé H6 Chi Minh. (c6 mat)

Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Luat su Truong
Thi H — thugc Van phong Luat su Truong Thi H. (c6 mat)

- Bi don:

1. Ba Nguyén Thi X, sinh nam 1963, cu tr tai 15/83/151 V6 Duy Ninh,
Phuong 22, quan BT, TH1nh pho H6 Chi Minh; (c6 mat)

2. Ba Nguyén Thi Thanh H, sinh nam 1968, cu tra tai 330/24 Pham Vin
Hai, Phuong 3, quan Tan Binh, TH1nh pho H6 Chi Minh; (c6 mat)

3. Ba Nguyén Thi Thanh L, sinh nim 1970, cu tra tai 547 DBP, Phuong
25, quan BT, THInh ph6 H6 Chi Minh; Ba L ¢6 nguoi dai dién theo uy quyén 1a
Ba Nguyén Thi Thanh N, cu tru tai 547 DBP, Phuong 25, quan BT, THInh pho



Hb Chi Minh (theo Gidy uy quyén sd 6817, quyén sé6 4 TP/CC-SCC/HPGD
ngay 08/4/2017 tai Van phong Cong ching quan BT; (c6 mat)

4. Ba Nguyén Thi Thanh T1, sinh nim 1972, cu tr( tai 46/6A, T6 6, Khu
phé 6, duong Xuyén A, phuong Pong Hoa, thi xd Di An, tinh Binh Duong; (c6
mat)

5.Ba Nguyén Thi Thanh M, sinh nam 1975, cu tra tai T6 17, Khu phé 2,
phuong Long Binh, tH1nh phd Bién Hoa, tinh Pong Nai; (c6 mit)

6. Ba Nguyén Thi Thanh N, sinh nim 1980, cu tra tai 547 dudng PBP,
Phuong 25, quan BT, TH1nh phd H6 Chi Minh. (c6 mit)

Ngueoi bdo vé quyén va loi ich hop phdp ciia cdc bi don: Luat su Tran
Minh H — thuoc Van phong Luat su Gia dinh. (c6 mat)

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Phong Cong chtng s6 6 THlnh phd H6 Chi Minh; Tru sé tai 47A
Nguyén Vin B, Phuong 6, quan BT, THInh phé Hb Chi Minh. C6 Nguoi dai
dién theo uy quyén 1a ba Tran Bao TH, dia chi lién lac tai 47A Nguyén Vin D,
Phuong 6, quan BT, THInh pho Hd Chi Minh. (Gidy uy quyén sd 292/CC6
ngay 29/6/2017) (c6 don yéu cau xin giai quyét ving mit)

2. Ong Phan P T (c6 mit);

3. Ba Nguyén Thi Thu H (c6 mit);

4. Ong Nguyén Phi L (c6 don yéu cau xin giai quyét vang mat);

5. Ba Nguyén Thi Kim T2 (c6 don yéu ciu xin giai quyét vang mat);
6. Ba Nguyén Thi Phuong T3 (c6 mait);

Cung dia chi: 547 dudng DBP, Phuong 25, quan BT, TH1nh phd Ho Chi
Minh.

Nguroi khang cdo: ba Nguyén Thi X, ba ngyén Thi Thanh H, ba Nguyén
Thi Thanh T1, ba Nguyén Thi Thanh M, ba Nguyén Thi Thanh N — Bi don

NOI DUNG VU AN

Cac duong su xac dinh: 6ng Nguyén Van P (chét ngay 07/9/2016) va ba
Nguyén Thi T (chét ngay 29/01/2007) chung sdng v6i nhau ¢ tat ca 07 nguoi
con rudt gom: ba Nguyen Thi X, ba Nguyen Thi Thanh H, 6ng Nguyen Van
Duy D, ba Nguyén Thi Thanh L, ba Nguyén Thi Thanh T1, ba Nguyén Thi
Thanh M, ba Nguyén Thi Thanh N. Ong P, ba T mat di c6 dé lai di san thira ké
1a can nH1 tai dia chi s6 547 DBP, Phuong 25, quan BT, THinh phé H6 Chi
Minh. Cin nH1 trén hién dang do gia dinh 6ng Nguyén Vin Duy P va gia dinh
ba Nguyén Thi Thanh N quan 1y sir dung.

Cac duong sy ciing xac dinh: Cha cua 6ng P tén Nguyén Vin Pai, chét
nim 1993, khong c6 lam gidy khai tir, m¢ cua ong P tén Nguyen Thi Nguyén,
chét nam 1981 khong c6 lam gidy khai tir; Cha cua ba T tén DS Pac Hiéu, chét
nam 1997, khong c6 lam g1ay khai tir, me cta ba T tén Tran Thi Huong, chét
nam 1997, khong c6 lam giay khai ti.



Nguyén don, ong Nguyén Van Duy D tai Pon khoi kién ngay 20/12/2016,
don khoi kién bo sung ngay 23/5/2018 va cac ban tw khai, cac bién ban hoa gidi
trinh bay:

Ba T chét ngay 29/01/2007, khong dé lai di chuc. Ong P chét ngay
07/9/2016, trudc khi chét ong P co6 dé lai di chuc, di chuc dugc Phong cong
chtmg s6 6 TH1nh phd H6 Chi Minh chimg nhan sé cong chimg 36559, quyén
s6 11 ngay 22/11/2012. Theo ndi dung di chic thi 6ng D duoc thira ké di san do
ong P dé lai gdm phan thudc quyén so hitu ctia 6ng P va phan 6ng P dugc thira
ké ciia ba T d6i voi nH1 dét tai dia chi s 547 DBP, Phuong 25, quan BT,
THInh phé H5 Chi Minh. Nay ong khai kién yéu cau Toa 4n cong nhan di chic
ngay 22/11/2012 cta ong Nguyén Van P va phan chia di san thira ké ctia ba T 1a
Y2 gia tri nH1 dat tai dia chi s6 547 duong DBP, Phuong 25, quan BT, TH1nh
ph6 Ho Chi minh tH1nh 08 phan, mdi ngudi con 01 phan, éng P 01 phan Ong
dugce hudng thém 01 phan cua ong P theo noi dung di chic néu trén. Ong chi ¢6
01 ban di chiic, ban di chiic con lai ong P giit, Ong khong biét hién gio ban di
chiic ctia 6ng P & dau va Ong tu nguyén chiu toan bo chi phi dinh gia va xem xét
tham dinh tai chd, khong yéu cau cac bi don phai chiu va khéng yéu cau Toa an
xem xé&t lai phﬁn chi phi dinh gia va xem xét tham dinh tai chd.

Cdc bi don gom ba Nguyén Thi X, ba Nguyén Thi Thanh H, ba Nguyén
Thi Thanh N, ba Nguyén Thi Thanh T1, ba Nguyén Thi Thanh M, ba Nguyén Thi
Thanh L (c6 ba Nguyén Thi Thanh N lam dai dién theo ity quyén) tai cdc vin
ban trinh bay y kién, cdc bdn ti khai, cdc bién bdan hoa gidi trinh bay:

Ba T chét ngay 29/01/2007, khong dé lai di chic. Ong P chét ngay
07/9/2016 khong dé lai di chiic. Cac bi don khong dong ¥ véi v kién cua ong B
vi theo cac bi don di chuc ngay 22/11/2012 nay khong hop phap do chir ky va
chir viét cua 6ng Nguyén Vin P trong di chuc 1a khong diing nhung cac bi don
khong c6 tai liéu chimg ctr gi chimg minh. Hon nita cing mot thoi diém chit ky
trén 02 ban di chuc theo cac bi don 1a khong giéng nhau, trong thoi gian 1ap di
chuc ong P d qua 03 1an bj tai bién, 14n bi tai bién gan nhét 1a thang 06 nim
2012 (c6 gidy xac nhan bénh nhan kham va diéu tri bénh sb 134/XN-BV ngay
27/9/2016 cta bénh vién quan BT) va tinh than cua 6ng P khong dugc minh
man. Doi véi phiéu kham sttc khoe cua bénh vién BT ngay 13/11/2012 do
Phong cong chimg s6 6 TH1nh phé Ho Chi Minh cung cap cho Toa an 1a khong
du co so dé chung minh sy minh man cua ong P khi lap di chic. Theo cong vin
s6 322/CC6 ngay 19/8/2019 cta Phong cong chimg sé6 6 THinh phé Ho Chi
Minh gui cho Toa 4n thi khong néu rd tai sao céc chir ky trong 02 ban di chuc
khac nhau. Dbi véi phan di san cta 6ng P dé nghi Toa an chia tHInh 07 phan
bang nhau cho 07 ngudi con ciia ong P, ba T, dé nghi chia theo phap luat. Poi
v6i phan di san cia ba T dé nghi chia theo phéap luat, chia tHInh 07 phan bang
nhau vi hién nay ong P d chét thi khong chia phan cho 6ng P nita. Cac bi don
théng nhét x4c dinh khong c6 yéu cau phan tb.

Céc bi don cung théng nhét xac dinh: Do cac bi don chua tim dugc bat ky
tai liéu, chimg c&r nao khac co chir viét, chir ky cua éng P nén dé nghi Toa an
khong tién Hlnh trung ciu giam dinh T3 chit ky, chit viét va dau vén tay cua
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ong P d6i hop dong chuyén nhuong quyen sO hiru nH1 sO cong chimg 1651
ngay 01/3/2001 tai Phong Cong chiing so 1 TH1nh pho H6 Chi Minh.

~ Nguoi co quyén loi, nghia vy lien quan la Phong Cong chimg s6 6 THInh
pho Ho Chi Minh (do ba Tran Bao TH lam dai dién theo uy quyén) tai Ban tw
khai ngay 29/6/2017 da trinh bay:

Ngay 22/11/2012 6ng Nguyen Vian P c6 yéu cau Phong Cong ching 56 6
TPHCM chimg nhan Di chuc dbi v6i phan thudc quyén cua dng P va phan ong P
duogc thira ké tir vo 1a ba Nguyén Thi T-chét ngay 29/01/2007 trong can nH1 va
quyen sir dung dat tai dia chi 547 BBP, Phuong 25, quan BT, TPHCM cho ong
Nguyen Vin Duy B, CMND s6 023202978 va di xuit trinh cac loai gidy to sau:
Gidy chimg minh nhan déan, ho khau cua 6ng P, ong b; Glay ching minh nhéan
dan, ho khau ciia nguoi 1am chung 1a 6ng Kim Vin T3; Gidy x4c nhan tinh trang
h6n nhan cua ong P; Gidy chung tir cua ba Nguyén Thi T; Phleu kham strc khoe
ctia 6ng P; Gidy ching nhan quyén sé hitu nHI ¢ va quyén st dung dat & sb:
1671/2001 do UBND quan BT TPHCM cap ngay 30/6/2004; TO khai 1€ phi
trude ba ngay 19/9/2004; quyét dinh vé viéc ddi sé nH1. Cin cir cic quy dinh
ctia phap luat hién Hlnh thi tH1nh phan hd so cong ching do 6ng P xuét trinh
nhu d3 néu trén 1a day du. Do vay, Phong Cong ching sb 6 di thu 1y giai quyét
hd so va Cong chimg vién cua Phong Cong ching sd 6 dd ching nhan Di chuc
s6 cong chung 36559. Di chiéu véi quy dinh phap luat, viéc Cong chimg vién
Phong Cong chung s6 6 TP H6 Chi Minh d& chung nhan di chic néu trén 1a
hoan toan dang theo trinh ty, tha tuc luat dinh”.

Tai ban ty khai ngay 19/9/2019 nguoi c6 quyén loi, nghia vu lién quan la
ong Phan P Tho trinh bay: Ong 1a chong ba Nguyen Thi Thanh N, Ong khong
bo ra chi phi 16n sira chira nH1 & chung, khong yéu cau boi thuong, Ong khong
c¢6 v kién gi vé viéc tranh chap thira ké gitta nguyén don va cac bi don.

Tai ban ty khai ngay 29/5/2019 nguoi ¢6 quyén loi, nghia vu lién quan la
ba Nguyén Thi Thu HI Trinh bay: Ba 1a vo ctua 6ng D, Ba ¢ can nH1 trén tur
nim 1991 dén nay, Ba khong c6 sua chira trong can nH1, Ba khong c6 yéu cau
va cling khong co ¥ kién gi dbi véi viée tranh chép thira ke gitra nguyén don va
cac bi don.

Nguoi co quyén loi, nghia vu lien quan la ong Nguyén Phi Long, ba
Nguyén Thi Kim Thdo, ba Nguyén Thi Phwong Trang trinh bay: Cac 6ng ba la
con ciia ong D, ba H1. Céc 6ng ba khong c6 ¥ kién gi vé tranh chép giira nguyén
don va cac bi don néu trén.

Tai ban dn ddin sy so tham s6 2325/2019/DS-ST ngay 12 thing 12 nam
2019 cua Toa an nhdn dan quan BT da tuyén xu:

- Can clr vio cac Diéu 26, 35, 39, 147, 92, 227, 273 ciia bo luat T6 tung dan
su nam 2015; cac Didu 633, 646, 647, 648, 652, 657, 674, 675, 676 cua Bo luat
dan su nam 2005; cac Pidu 611, 612, 624, 625, 626, 630, 635, 636, 651, 638
cua Bo luat dan sy nam 2015; Luat Thi HInh an dan su; Nghi quyét sb
326/2016/ UBTVQH14 ngay 30/12/2016 cta Uy ban Thuong vu Qubc Hoi qui



dinh vé murc thu, mién, giam, thu, ndp, quan ly va st dung an phi va I¢ phi Toa
an.

Tuyén xur:

1. Chép nhén yéu cau ctia nguyén don 1a é6ng Nguyén Van Duy D.

Xac dinh nH1 dét tai dia chi s6 547 dudng DBP, Phuong 25, quan BT,
TH1nh pho H6 Chi Minh 1a di san ctia 6ng Nguyén Van P va ba Nguyén Thi T.

Tuyén b,(A) di chuc do 6ng Nguyén Van P lap ngay 22/11/2012 dugc Phong
cong ching s6 6 THInh pho H6 Chi Minh ching nhén s6 cong chimg 36559,
quyén so 11 ngay 22/11/2012 1a hop phap.

Ong Nguyén Van Duy D duogc huong p}lﬁn di san thua ké 1a
7.923.923.750 dong twong duong 10/16 tri gia nH1 dat tai dia chi s6 547 duong
DBP, Phuong 25, quan BT, TH1nh pho H6 Chi Minh.

Ba Nguyén Thi X dugc huong phan di san thira ké 1a 792.365.375 dong,
tuong duong 1/16 tri gia nHI dat tai dia chi s6 547 duong DBP, Phuong 25,
quan BT, TH1nh pho H6 Chi minh.

~ BaNguyén Thi Thanh H duoc huong phan di san thira ké 1a 792.365.375
dong, twong dwong 1/16 tri gia nH1 dat tai dia chi s6 547 duong DBP, Phuong
25, quan BT, THInh phd H6 Chi Minh.

~ BaNguyén Thij Thanh L dugc huéng phan di san thira ké 1a 792.365.375
dong, twong duong 1/16 tri gia nHI dat tai dia chi s6 547 duong DBP, Phuong
25, quan BT, TH1nh ph6 H6 Chi Minh.

~ BaNguyén Thi Thanh N duoc huong phan di san thira ké 1a 792.365.375
dong, twong duong 1/16 tri gia nHI dat tai dia chi s6 547 duong DBP, Phuong
25, quan BT, TH1nh ph6 H6 Chi Minh.

~ BaNguyén Thj Thanh T1 dugc hudng phan di sén thira ké 1a 792.365.375
dong, tuong duong 1/16 tri gia nHI dat tai dia chi s6 547 duong DBP, Phuong
25, quan BT, THInh phd H6 Chi Minh.

Ba Nguyén Thi Thanh M duoc huéng phan di san thira ké 1a 792.365.375
déng, twong duong 1/16 tri gia nH1 dét tai dia chi sé 547 duong DBP, Phuong
25, quan BT, TH1nh ph H Chi Minh.

Giao cho Chi cuc Thi Hlnh 4n dan sy c6 thdm quyén phat mii tai san 1a
nH1 dét tai sb 547 dudng DBP, Phuong 25, quan BT, TH1nh phé H6 Chi Minh
dé thi Hlnh an.

2. Vé an phi déan sy so thim:

Ong Nguyén Vin Duy D phai chiu an phi dan sy so tham 13 115.923.924
dong nhung duoc trir vao sb tién tam Gmg 4n phi 6ng D da dong theo Bién lai thu
s6 0009548 ngay 03/01/2017 14 2.500.000 déng va bién lai thu sé 0004605 ngay
24/5/2018 1a 300.000 dong ciia Chi cuc Thi Hlnh 4n dan sy quan BT. Ong P
con phai dong thém 1a 113.123.924 dong.



Ba Nguyén Thi X, ba Nguyén Thi Thanh H, ba Nguyén Thi Thanh L, ba
Nguyén Thi Thanh N, ba Nguyén Thi Thanh T1, ba Nguyén Thi Thanh M mdi
ngudi phai chiu an phi dan sy so tham 13 35.694.615 dong.

Ngoai ra an so thim con tuyén vé quyén khang cdo va quy dinh vé thi
H1nh an cho cac bén duong su.

‘Ngay 24/12/2019 cac bi don Nguyén Thi X, ba Nguyén Thi Thanh H, ba
Nguyen Thi Thanh N da nop don khang céo.

Ngay 27/12/2019, cac bi don ba Nguyén Thi Thanh T1, ba Nguyén Thi
Thanh M da ndp don khang cdo.

bon khang cao cua cac bi don néi trén c¢6d cung ndi dung, cac bi don cho
rang: Trong qua trinh xét xir, Tod an cdp so thim c6 nhiéu thiéu sét, bd qua
nhiéu tinh tiét khong rd rang, mau thuan dan dén viéc ban Hlnh ban &n khong
khach quan, anh huéng nghiém trong dén quyén va loi ich hop phap cua cac bi
don va trai phai luat. Vi vay cac bi don khang céo dé nghi Toa an cap phuc thAm
xét xir, xem xét huy di chuc dé ngay 22/11/2012 va tién Hlnh chia thira ké theo
phap luat doi véi di san ciia 6ng Nguyén Vian P 1a can nH1 tai dia chi s6 547
duong DBP, Phuong 25, quan BT, TH1nh phd Ho Chi Minh.

Tai phién toa phiic thim:

Ngueoi bao vé quyén va loi ich ciia ngwoi khdng cdo (cdc bi don) Ludt sie
Hung trinh bay:

Céc bj don khang cdo yéu cau huy di chic 1ap ngay 22/11/2012 do di chiic
nay khong hop phép 1a c6 can cit béi céc 1y do sau:

(1) Tai thoi diém xac 1ap di chuc, tinh trang strc khoe cua 6ng P khong tot,
viéc di lai kho khan, trude do da 3 14n bi tai bién nén khong con minh man sing
sudt. Phiéu kham suc khoe cua ong P co trong hd so céng ching duoc Bénh
vién quan BT 1ap khong c6 ndi dung kham stc khoe dé 1ap di chuc nén khong
chimg minh duogc tai thoi diém 1ap di chuc;

(2) Quy trinh thi tuc coéng ching di chuc do Phong cong ching s 6 thuc
hién khéng dung quy dinh ctia phap luat: Phiéu yéu cau cong chung di chuc
khong do nguoi lap di chic ky tén yéu cau, chit ky mang tén 6ng P & trang 1 va
trang 2 cta di chiic theo két ludn giam dinh khéng phai do mot nguoi ky ra;
Phan ngay thang xéac 1ap trén di chiic duoc ghi khong théng nhat, c6 dau hiéu
lam ho so khong khach quan

(3) 6ng P soéng chung véi gia dinh 6ng B va gia dinh ba N tuy nhién ong
P ba N va cac ngudi con khac déu noi khong co dua ong P ong P di chimg thuc
di chac. Theo Phiéu yéu cau cong chimg di chiic luu tai hd so do Phong cong
chtng s6 6 cung cap thi nguoi ky tén trén phiéu 1a 6ng D, chirmg minh éng D 1a
nguoi dua ong P di cong chung di chuc, tuy nhién tai phién toa ngay 18/5/2020
ong D xac dinh minh khéng c6 dua éng P di cong ching di chuc, dén phién toa
ngay 23/11/2021 thi 6ng D noi rang minh khong nhé 1a khong trung thuc. Ong



D 1a nguoi duge thira hudng di san theo di chuc nay nén viéc xéac 18p di chuc
trong khi ong P khong minh man sdng sudt c6 dau hi¢u khong khach quan.

Dé nghi Hoi ddng xét xtr phiic thidm xem xét chip nhan khang cdo cua cac
bi don, hay di chtc ngay 22/11/2012 do di chiic khéng hop phép va tién Hinh
chia thira ké theo phap luat dbi véi di san ctia 6ng P ba T dé lai, chia déu cho cac
con. Trong trudng hop hoi ddng xét xir xét thay cdp so thdm co vi pham nghiém
trong thil tuc t6 tung, d& nghi hoi dong xét xir xem xét huy 4n theo quy dinh cua
phép luat.

Cdc bi don khang cdo trinh bay: Thong nhét voi ¥ kién tranh ludn cua
Luat su Hung, dé nghi Cip phiic tham sira 4n so tham, huy di chuc dé ngay
22/11/2012 va tién Hlnh chia thira ké theo phap luat doi véi di san cia ong
Nguyén Vin P va ba Nguyén Thi T dé lai. Cac bi don xac dinh cin nH1 547
duong BDBP, Phuong 25, quan BT la do 6ng Phong ba T xay dung. Qua trinh st
dung cac con khong c6 dong gop gi chi phi xdy dung stra chita nH1, toan bg 1a
ong ong P ba T bo ra. Sau khi 6ng P ba T chét, can nHI nay do gia dinh 6ng D
va gia dinh ba N sinh séng, khong c6 stra chita nH1 hodc bo ra chi phi gi. Ong P
ba T khong co no ai hay phai thuc hién nghia vu tai san gi do nguoi chét dé lai.

Bi don, ba Nguye~n Thi Thanh N trinh bay bé sung: Hién nay, vo chong ba
va cac con dang song tai (& tang 2) can nHI 547 duong DBP, Phuong 25, quén
BT, con gia dinh ong D ¢ tang 1, tang trét thi 6ng D sir dung dé kinh doanh. Dé
nghi Toa 4n khi tién Hlnh phan chia di san thi xem xét cho ba dugc nhan cin
nH1 nay, ba s& hoan lai cho cac dong thira ké khac phan thira ké ma ho hudng
bang tién.

Bi don, ba Nguyén Thi Thanh L khéng khing cdo c¢6 ba Nguyén Thi
Thanh N dai dién trinh bay: Ba L thong nhét véi ¥ kién cta céc bi don khac, dé
nghi stra 4n so tham, hity di chuc 1ap ngay 22/11/2012, chia di san theo phép luat
cho céc dong thira ké.

Nguroi bio vé quyén va loi ich ciia nguyén don, Ludt sw Trieong Thi Hoad
trinh bay:

Cap so thdm d3 xét xtr, xac dinh céng nhan di chuc ngay 22/11/2012 do
ong Nguyén Vin P xéac 1ap 1a hop phép 1a c6 can ct. Pay 1a di chic duoc xac
1ap tai Phong cong chimg sb 6, c6 ngudi lam chimg theo ding quy dinh cua Luét
cong chung. Phiéu kham strc khée cua ong P tai Bénh vién quan BT thé hién
ong P du strc khoe. DAu vén tay dudi chit ky cua ong P trén di chuc di duoc co
quan giam dinh két luan 14 dau van tay ctia 6ng P. Di chiic ngay 22/11/2012 thé
hién ¥ nguyén cta nguoi 1ap di chic 13 ong P mudn dé lai phan tai san ctia minh
cho ong B. Co quan cong ching d3 thuc hién dung cac quy dinh vé cong chimg.
Cép so tham da xac dinh dung vé di san ciia 6ng P ba T dé lai, xac dinh dung céac
d6ng thira ké di san theo phap luat va chia thira ké theo phap luat ddi voi di san
ciia ba T dé lai, cong nhan di chic hop phap va ong B duoc hudng phan di san
ctia ong P dé lai theo di chiic 14 ¢6 can cir va dung quy dinh cta phap luat. D&
nghi Hoi ddng xét xir khong chdp nhan khang cdo cua cac bi don, giit nguyén
ban 4n so tham.



Nguyén don trinh bay: Thong nhat véi y kién tranh luan cta luat su bao
vé quyén va loi ich hop phap cta nguyén don, dé nghi Hoi dong xét xir khong
chép nhan khang céo cua cac bi don, gitt nguyén ban an so thdm. Tai phién toa
ngay 18/5/2020, nguyén don xac dinh minh khong c6 dua 6ng P di cong chung
di chtic. Bén phién toa ngay 23/11/2021, nguyén don néi minh khong nhé rd co
dua ong P di lap di chuc hay khong. Ong P xac dinh minh khong c6 déng gop
chi phi xay dung hay sua chira gi d6i v6i can nH1 547 duong DBP, Phuong 25,
quan BT va khong yéu cau bdi hoan chi phi gi. Ong dé nghi Toa an khi tién
Hl1nh phan chia di san thi xem xét cho 6ng dugc nhan cdn nH1 nay, 6ng s€ hoan
lai cho cac dong thira ké khac phan thira ké ma ho hudng bang tién.

Ngueoi c6 quyén loi nghia vu lién quan, Phong cong chirng sé 6 ¢é don xin
xét X1t vang mdt.

Nguroi co quyen loi nghia vy lién quan, ong Phan D Tho xdc nhan: Ong
khong c6 tranh chip hay yéu cau gi dbi véi viée phan chia di san cua 6ng P, ba
T cho cac ddng thira ké 1 cac chi em ba X, ong D. Ong hién & cung voi ba N va
cac con tai can nH1 547 duong BDBP, Phuong 25, quan BT. pé nghi Ho1 dong
xét xtr chap nhan khang cao cua cac bi don.

Nguoi co quyen loi nghia vu lién quan, ba Nguyén Thi Thu HI xdc nhdn:
Ba khong c6 tranh chip hay yéu cau gl dbi vé6i viéc phan chia di san cta éng P,
ba T cho chong ba (6ng P) va cac dong thira ké khac 1a cac chi em cta 6ng D.
Pé nghi Hoi dong xét xr y 4n so tham.

Nguoi cé quyén loi nghia vu lién quan, ba Nguyen Thi Phuong Trang xac
nhdn: Ba khong c6 tranh chip hay yéu ciu gi ddi voi viéc phan chia di san cua
ong P, ba T cho cha ba (6ng D) va cac ¢6 (cac chi em cua 6ng D). Pé nghi Hoi
dong xét x{r y an so tham.

Pai dién Vién kiém sdat nhan dan THlnh phé Ho Chi Minh phdt biéu ¥
kién:

V& hinh thirc: Pon khang céo cta cac bi don ném trong han luat dinh nén
duoc chap nhan hop 1¢. Viéc tuan theo phap luat t6 tung trong qua trinh giai
quyét vu 4n cia Tham phan; Hoi dong xét xur; viéc chap Hlnh phap luat cua
nhimg nguoi tham gia t6 tung trong giai doan xet xu phic tham ké tir khi thy 1y
vu an cho dén trudc thoi diém nghi an ding theo quy dinh cua Bo luat TS tung
dan su. Do viéc thu thap thém ching clr, xac minh va gidm dinh ciling nhu do
dich bénh nén viéc xét xtr phuc tham kéo dai, dé nghi Cap phuc tham rut kinh
nghiém.

Vé ndi dung, sau khi phan tich nhing tinh tiét ¢6 lién quan dén vu 4n, trén
co s0 B luat dan sy, Bo luat to tung dan su, xét thdy Cép so tham chua xac
minh lam rd tinh trang minh man, sang sudt ciia ngudi 1ap di chic tai thoi diém
xac lap di chuc, viéc danh gia ching cir chua khach quan va toan dién. Vién
kiém sat nhan dan TH1nh phd H6 Chi Minh dé nghi dé nghi chdp nhan khang
cdo cua cac bi don, huy ban an so tham.

NHAN PINH CUA TOA AN:



[1] V& td tung:

[1.1] V& quyén khang cao: Khang cao cua bi don nam trong han luat dinh phu
hop khoan 1 Bi¢u 273 B0 luat to tung dan sy nam 2015 nén duoc chap nhan.

[1.2] V& quan hé phap luat tranh chap:

Nguyén don khdi kién yéu cau Toda an céng nhan di chuc ngay 22/11/2012
ctia 6ng Nguyén Vian P va phan chia di san thira ké ctua ba T 13 % gia tri nHI dat
tai dia chi sé 547 duong DBP, Phuong 25, quan BT, THInh phé H6 Chi Minh
tH1nh 08 phan, mdi nguoi con 01 phan, 6ng P 01 phan va nguyén don dugc
huong thém 01 phan cta 6ng P theo ndi dung di chic néu trén. Trong vu kién
nay co6 hai quan hé phép luat duoc duong su yéu cau Toa an giai quyét, do 1a:

- Quan hé phap luat lién quan dén yéu cau chia di san thira ké theo phap
luat doi v6i di san ba T d¢é lai 1a % gia tri nH1 dat tai dia chi s6 547 duong PBP,
Phuong 25, quan BT va cong nhan viéc nguyén don dugc hudng thira ké theo di
chuc d6i vé6i di san do ong P dé lai 13 % gia tri nH1 dét tai dia chi s6 547 duong
DBP, Phuong 25, quian BT. Cép so tham x4c dinh quan hé phap luat tranh chap
trong vu kién la tranh chép vé di san thira ké duoc quy dinh tai khoan 5 Piéu 26
ctia B luat t6 tung dan sy nim 2015 1a dung quy dinh.

- Pbi v6i yéu cau Toda an cong nhan di chic ngay 22/11/2012 cia ong
Nguyén Van P. Di chuc nay duoc xac 1ap tai co quan cong ching co thAm quyén
chtng thuc. V& nguyén tic, cin cit quy dinh tai khoan 2 Diéu 6 Luat cong ching
nam 2006 co ndi dung “Van ban cong ching co gia tri chumg cie; nhiing tinh
tiét, sw kién trong vin bdn cang chumg khong phai chimg minh, tri truvong hop
bi Toa dn tuyén b6 la vé hiéu.”, di chiic ndy c6 hiéu luc ké tir thoi diém cong
ching va quyén dugc hudng thu’a ké cua nguoi dugc thura ké phat sinh ké tir thoi
diém mo thira ke Do céac bi don cho rang di chiic nay 1a bat hgp phap nén
nguyén don yéu cau Toa an cong nhan coéng nhan di chiic ngay 22/11/2012 cua
6ng Nguyén Vin P nham xac dinh tinh hop phap cua di chic. Can cir quy dinh
tai Didu 116 B luat dan su nam 2005, 1ap di chac 1a mot Hinh vi phap ly don
phuong cua nguoi dé lai di chuc nham “lam phdt sinh, thay doi hodc cham dirt
quyén, nghia vu déan sir” 13 mot giao dich dan su. Quan hé phéap luat tranh chap
trong truong hop nay la cong nhén tinh hop phap cua mét giao dich dan sw, do
d6 can cin cir thém quy dinh tai khoan 3 Diéu 26 B luat td tung dan sy nim
2015 d xac dinh thém quan hé phap lut tranh chdp trong vu 4n nay 1a tranh
chép vé giao dich dan su.

[1.3] Cap so tham cin clr quy dinh tai dlem a khoan 1 Diéu 35 B6 luat t6 tung
dan sy nam 2015 dé x4c dinh tham quyén giai quyét ciia Toa 4n cap quan huyén
1a dung, tuy nhién Cap so tham can cr dia chi cua bi don tai quan BT va ap dung
quy dinh tai diém a khoan 1 Piéu 39 B¢ luat td tung dan sy nim 2015 1a chua
chinh xac boi day 1a vu an tranh chip lién quan dén bat dong san, di san thira ké
toa lac tai quan BT nén can ap dung quy dinh tai diém ¢ khoan 1 Diéu 39 B
luat t6 tung dan sy nim 2015 dé xac dinh vu an thugc tham quyén giai quyét caa
Toa an nhan dan quan BT.

[2] Xét yéu cau khang cdo cta cac bi don, nhan thay:



[2.1] V& di san thira ké:

Cép so tham cin cir: Gidy chting nhan quyén so hiru nHI & va quyén st
dung dat & ho so gdc sd 1671/2004 ngay 30/6/2004 do Uy ban nhan dan quin
BT, tH1nh ph HO Chi Minh cip xac dinh nH1 dat tai s6 547 DBP, Phuong 25,
quan BT, THInh phd HO Chi Minh thudc quyén s& hitu s dung cua Ong
Nguyén Vin P va ba Nguyén Thi T; Ong Nguyén Vin P sinh nim 1941, chét
ngay 17/9/2016 c6 Gidy Trich luc khai tir s6 742/TLKT-BS do Uy ban nhan dan
Phuong 25 quan BT, THilnh phd H6 Chi Minh cip ngay 19/9/2016 va ba
Nguyén Thi T sinh nim 1947, chét ngay 29/01/2007 c¢6 Gidy ching tir s6 17,
quyén s6 01 do Uy ban nhan dan Phudng 25 quan BT, TH1nh phd H6 Chi Minh
cap ngay 04/02/2007. Xac dinh nH1 dét tai s6 547 DBP, Phuong 25, quan BT,
TH1nh phé H6 Chi Minh 1a di san ctia 6ng P, ba T chét d¢ lai 1a diing quy dinh.

[2.2] Nguyén don va cac bi don xac dinh 6ng P ba Tuyét chét khong co cac
nghia vu tai san va cac khoan chi phi lién quan dén thtra ké phat sinh.

[2.3] Nhitng nguoi dang cu tra tai nH1 dat 1a di san thira ké tai sé 547 DBP,
Phuong 25, quan BT, THInh phé H6 Chi Minh gdbm gia dinh cua 6ng Nguyén
Vin Duy D (va vo va cic con) va gia dinh ba Nguyén Thi Thanh N (va chong va
cac con), ciing nhu cac ngudi con khac cua éng P ba T déu xac dinh khong co
bt ky dong gop ndo trong viée xay dung, sta chira, duy tu nH1 dét tai s6 547
DPBP, Phuong 25, quan BT, TH1nh phé H6 Chi Minh nén khéng c6 bt ky tranh
chap nao c6 lién quan dén di san thira ké va chi phi quan 1y sir dung di san sau
khi nguoi dé lai di san thira ké chét.

[2.4] V& Hing thira ké:

Cép so tham cin cir Gidy khai sinh ctia nguyén don va céc bi don cung
cap, cac tai liéu ching ctr thu thap duoc co trong hd so vu 4n, 101 khai cua cac
duong su xac dinh 6ng P ba T c¢6 7 ngudi con gom Ba Nguyén Thi X, ba
Nguyén Thi Thanh H, 6ng Nguyén Vin Duy D, ba Nguyén Thi Thanh L, ba
Nguyén Thi Thanh T1, ba Nguyén Thi Thanh M, ba Nguyén Thi Thanh N.
Ngoai ra 6ng P, ba T khong con ngudi con nao khac.

Cha cua 6ng P tén Nguyén Vin Dai, chét nim 1993, khong c6 1am gidy
khai to, me cua 6ng P t€n Nguyen Thi Nguyén, chét nam 1981 khong co lam
gidy khai ttr. Cha cua ba T tén D3 Pac Hiéu, chét nam 1997, khong c6 1am glay
khai tir, me cua ba T tén Tran Thi Huong, chét nim 1997, khong c6 lam gidy
khai ttr.

Nguyén don, bi don xac dinh ba T chét naim 2007 khong dé lai di chic,
ong P chét nam 2016 nén c6 co so xac dinh Hing thira ké thir nhat coa ba T
gom: Ba Nguyén Thi X, ba Nguyén Thi Thanh H, ong Nguyén Vin Duy D, ba
Nguyén Thi Thanh L, ba Nguyén Thi Thanh T1, ba Nguyén Thi Thanh M, ba
Nguyén Thi Thanh N va 6ng Nguyén Vin P theo quy dinh tai diém a khoan 1,
khoan 2 Piéu 676 cua Bo luat dan sy nim 2005 va diém a khoan 1, khoan 2
Piéu 651 ciia Bo luat dan sy nam 2015.
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[2.5] CAp so tham xé4c dinh chia thira ké theo phap ludt doi véi di san do ba T de
lai va tién Hlnh phén chia cho m61 dong thura ké 1/16 gia tri nH1 dat tai s6 547
DbBP, Phuong 25, quan BT, THInh phd H6 Chi Minh 14 dung quy dinh.

[2.6] Ddi véi yéu cau cta nguyén don vé viée yéu cau Toa an cong nhan di chic
1ap ngay 22/11/2012 cta 6ng Nguyén Vin P dugc Cép so thadm chip nhan tuyén
bd di chuc do 6ng Nguyén Vin P 1ap ngay 22/11/2012 duoc Phong céng chimg
s6 6 TH1nh phd HO Chi Minh chimg nhan sé cong chimg 36559, quyén sb 11
ngay 22/11/2012 1a hop phap. Cac bi don (tru ba Nguyén Thi Thanh L) khang
cdo cho rang di chiic nay 1a khong hop phap boi nhiéu 1y do va yéu cau Toa an
Cép phtic tham stra 4n, huy di chuc va tién H1nh phan chia di san cta 6ng P theo
quy dinh cta phép luét.

Hoi dong xét xir phiic tham nhan thay:

[2.6.1] Qua trinh thu thap tai liGu chimg cir, trong hé so vu 4n, Cap so‘thém da
thu thap dugc 3 (ba) ban khac nhau ctia Di chice s6 cong ching 36559 gom:

1/ Di chuc s6 cong chimg 36559, quyén sb 11 ngay 22/11/2012 tai Phong
Cong ching s 6 cua ong Nguyén Vin P (Ban chinh). (tai liu nay do ong
Nguyén Vin Duy D ndp dé phuc vu cho yéu cau giam dinh tai Cip so tham)

2/ Ban sao Di chuc sb cong chung 36559, quyén sb 11 ngay 22/11/2012
dugc luu tai Phong Cong chimg s6 6 do Phong Cong ching s6 6 dong dau treo
cung cip theo yéu cdu cua Toa an nhan dan quan BT;

3/ Ban sao Di chuc s6 cong chimg 36559, quyen so 11 ngay 22/11/2012
dugc UBND Phuong 14 Quan BT, THInh phé H6 Chi Minh chtng thyc sao y
ngay 21/12/2016 do 6ng Nguyén Vin Duy D nop khi khoi kién vu 4n.

Phu hop véi ndi dung dugc Phong Cong chimg s6 6 xac nhan tai vin ban
di chuc la di chic nay duoc lap tHlnh 03 (ba) ban, nguoi 1ap di chic gitr 02
(hai) ban va Phong Cong chung s6 6 luu gitt 01 (mot) ban trong hd so cong
ching.

Pic diém cua ca ba ban di chac nay ngoai su khac nhau vé vi tri xéc 1ap
cac chit ky, dau van tay “TP” ghi “6.P” va vi tri ctia cac chit viét xac 1ap noi
dung cua nguoi lam ching Kim Vén T3 thi toan bd hinh thure thé hién va céac két
ciu khac déu giéng nhau.

[2.6.2] V& ngudi 1ap di chuc va tinh trang strc khoé ctia ngudi lap di chuc:

* Nguoi 1ap di chuc 1a 6ng Nguyén Van P (sinh ngay 03/7/1941, mat ngay
07/9/2016): Theo ghi nhan ctia Cong ching vién tai ban sao Gidy chimg minh
nhan dan sb 020615762 cap ngay 09/12/1999 (co trong hd so luu ctua Phong
Cong chung sO 6) thé hién “ngudi lap di chic lan tay ngon tré va tro trai bi tai
bién nén Céng an khong luu vao giay CMND”; Trong hé so luu cua co quan
cong ching khong co bat ky tai liéu nao khac cia co quan nH1 nudc co tham
quyén chtrng minh vé nhan than ctia nguoi 1ap di chiic. Dau van tay 1a mot trong
nhitg cin ct dé nhan dang nhan than cia mot c4 nhan. Viéc 1y dau van tay dé
ghi nhan trén van ban cong chimg nham muc dich dé ddi chiéu véi ddu van tay
c6 trén gidy to tuy than (CMND) ctia ngudi yéu cau cong chimg dé xac nhan cé
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dung la nguoi d6 hay khong, truong hop nay, co quan cong ching khong c6 can
ctr nao khac dé xac dinh nhéan than ctia nguoi yéu cau cong ching. Pay 1a thiéu
sot cua co quan cong ching trong viéc xac dinh nhan than ctia ngudi 1ap di chic
trong truong hop gidy to tuy than ctia ngudi yéu cau coéng ching di chuc khong
c6 ddu van tay tai thoi diém xac 1ap di chuc.

Tai Cong vin s 322/CC6 ngay 19/8/2019, Phong cong chimg s6 6 tra 1oi
c6 noi dung nhu sau: “...Trong qua trinh thyc hién cong chung, cong ching
vién da lan tay cong chu‘ng dé kiém tra, xac minh nhan than cia nguoi lam nhan
ching. Day la mot bién phap nghlep vu nham 1am rd cc yéu cau cong ching,
dé dam bao tinh xac thuc cua viéc cong chimg. Viéc kiém tra, xac minh nay cua
cong chung vién dugc thuc hién theo quy dinh tai khoan 4 Diéu 35 Luat cong
chtng s 82/2006/QH11 ngay 29/11/2006...”. Noi dung nay da thé hién rd “Dau
van tay 1a mot trong nhimg cin ctr @& nhan dang nhan than ctia mot ca nhan”
trong qua trinh thuc hién cong ching.

CAap so tham nhan dinh: “Cdn cir vao Két ludn giam dinh sé 397/C54B
ngay 17/01/2018 cua Phan viéen KH hoc hinh sy tai THInh phé Hé6 Chi Minh thi
“]. Ddu vdn tay mau den trén trang 1 va dau véin tay mau den bén phdi trén
trang 2 dudi muc “Nguoi lap di chuc” ghi ho tén NguyeNn Van P cua “Di chuc”
ldp ngay 22 thang 11 nam 2012 tqi Phong Cong ching s6 6 THlnh phé Ho Chi
Minh, s6 cong chirng 36559, quyén sé 11 (ky hiéu A) voi ddu van tay ngon tré
phdi trén ban sao Glay chitng minh nhan ddn sé 020615762 do Céng an THlnh
phé Ho Chi Minh cdp ngay 25 thang 10 ndm 2014 mang ho tén Nguyén Vin P,
sinh ngay 03-07-1941, nguyén qudn: Ninh Binh (ky hiéu M) la do vadn tay cua
cung mot nguoi in ra’”’ nén theo quy dinh tqi Piéu 652 Bé ludt dan sw nam 2005
va Piéu 630 Bé ludt dan sw nam 2015 di chiic néu trén la hop phap nén duoc
Hoi dong xét xir chcfp nhan, vz'_éc cdc bi don cho rang to di chiic néu trén khéng
hop phap la khong co co so.” 1a khong xem x¢t toan dién cac tinh tiét co trong
hd so vu an, khong dam bao dugc tinh khach quan vé viéc xac dinh thoi diém
ghi nhan ddu van tay cua 6ng P c6 trung véi thoi diém xac 1ap di chuc hay
khong.

* V& tinh trang strc khoé ctia ngudi 14p di chiic: Tai liéu Phiéu kham sirc
khoé (s6 887258) véi tén nguoi kham 1a 6ng Nguyén Vian P duogc luu trit trong
hd so cong ching 1ap tai Bénh vién quan BT chi ghi nhan néi dung kham tong
quat, tai mii hong, mat, rang Hlm mat, da, h¢ tiét niéu, hé sinh duc, h¢ ho hap,
tim mach binh thuong va két luan du stc khoé, khong c6 ghi 16 vé tinh trang du
stc khoé, minh man dé 1ap di chuc.

Cin ctt Cong vin sb6 2034/BV ngay 06/11/2020 ctiia Bénh vién quan BT
tra 101 x4c minh ctia Toa 4n cap phuc tham thi:

“I ... Bénh vién qudn BT xin xdc nhdn théng tin la tir ngay 21/5/2012 dén
ngay 04/6/2012, Bénh vién c¢é T3 nhdn kham va diéu tri cho 6ng Nguyén Vin P.
Sinh nam 1941 véi chan dodn “Viém phéi nidng — Nhoi mdu co tim — Tang huyét
dp — Roi loan lipid mdu” ...
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2... Ngay 13/11/2012, Bénh vién qudan BT co kham sicc khoé cho ong
Nguyé~n Van P, sinh nam 1941 voi cac noi dung da dwoc Bénh vién thé hién
trong Phiéu kham sitc khoé sé 887258... ngodi ra khi yéu cau kham sirc khoé,
ong P ciing khéng ghi muc dich yéu cau la kham sirc khoé dé ldp di chiic...”

Can ctr ghi nhin cua Cong chimg vién tai ban sao Gidy chimg minh nhan
dan s6 020615762 cap ngay 09/12/1999 (c6 trong hd so luu ciia Phong Cong
chtng s6 6) thé hién “ngudi 14p di chuc lin tay ngodn trd va trd trai bi tai bién
nén Cong an khong luu vao gidy CMND” va céc 10i trinh bay cta cac duong su
thé hién trudc ngay 09/12/1999, 6ng P da bi tai bién.

* Di chuc dugc lap tai Phong Cong chimg sé 6 THInh phé H6 Chi
Minh, dia chi s6 47A Nguyén Vin Pau, Phuong 6, quan BT vao ngay
22/11/2012. Ong P sinh sbng tai dai chi 547 DBP, Phuong 25, quan BT. Tuy
nhién, qua kiém tra tai phién toa ngay 18/5/2020, ngudi duoc hudng thira ké tir
di chuc 1a 6ng Nguyén Vin Duy D cung vo va cac con ong D, ba N, dng Tho (1a
nhitg ngudi séng chung voi 6ng P) xac dinh khong dua 6ng P di cong chimg va
khong biét ai dua 6ng P di. Tai phién toa phtc thAm ngay 23/11/2021, ong D nodi
rang minh khong nhé rd ai 12 ngudi dua ong P di cong ching di chic. Cac nguoi
con khac déu xac dinh minh khéng dua 6ng P dén Phong Cong ching sb 6.
Ciing tai phién toa ngay 23/11/2021, theo cac bi don trinh bay do 6ng P bi tai
bién nén viéc di lai kho khan, viée an uéng v€ sinh c& nhan do cdc con 6ng P
thuc hién. nguyén don xac nhan viéc vé sinh c4 nhén, tdm rira cho ong P do
nguyén don thuc hién.

[2.6.4] V& thil tuc yéu cu cong ching di chuc:

Khi giai quyét yéu cau cong nhan di chic cua nguyén don, Cép so tham
da dua Phong cong ching s6 6 tham gia to tung véi tu cach 1a nguoi co quyen
loi va nghia vu lién quan. HO so luu trir viée cong chimg di chic theo yéu cau
ctia ong Nguyén Vian P do Phong Cong chimg s6 6 cung cap tai Céap so thdm
khéng c6 tai liéu “Phiéu yéu cau cong chimg”.

Can cu quy dinh tai diém a khoan 1 Diéu 35 Luat cong chtimg nam 2006
thi “Phiéu yéu cau cong chirng hop dong, giao dich theo mdau” la mot trong cdc
gidy 1o ¢é trong b ho so yéu cau cong chirng”;

Can ct quy dinh tai khoan 1 Bl‘eu 48 Luat cong chimg nam 2006 thi
“Nguoi ldp di chic phai ti minh yéu cdu cong chung di chuc; khong uy quyén
cho nguoi khdc yéu cau cong chung di chuc.”

Cép phuc thém da yéu cau Phong Cong ching sO 6 cung cap bd sung tai
ligu Phleu yéu cau cong ching cua 6ng Nguyen Vin P. Trén co so tai liéu Phiéu
yéu cau do Phong Cong ching sd 6 cung cap, nhan thay: ho va tén ngudi ndp
phiéu 1a Nguyén Vin P nhung nguoi ky don tai myc Nguoi ngp phiéu (ky va ghi
rd ho tén) lai 12 6ng Nguyén Vin Duy D, phia dudi trang c6 chit ky va déu lan
tay c6 ky hiéu “TP” khong ghi ro ho tén. Ngoai ra khong co tai liGu ching cr
nao thé hién 6ng P uy quyén ky tén Phiéu yéu ciu cong chimg. Pu cin ctr x4c
dinh Phong cong chimg s6 6 da co vi pham quy dinh tai khoan 1 Diéu 48 Luat
cong chimg nam 2006 trong viéc tién Hlnh cac thu tuc cong chimg di chic, da
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khong dap tng duoc diéu kién “Nguwoi tham gia giao dich hoan toan tw nguyén”’
theo quy dinh tai diém ¢ khoan 1 Piéu 122 Bo luat dan sy ndam 2005 vé “Diéu
kién c6 hi€u luc cua giao dich dan su”, diéu kién nay la mot trong ba diéu kién
bét budc phai co du dé giao dich dan sy c6 hiéu luc.

[2.6.5] V& thoi diém ngay gid xéac 1ap di chuc

Can ctr quy dinh tai khoan 2 Diéu 40 Luat cong chung nam 2006 thi
“Thoi diém cong ching phai dwoc ghi ca ngay, thang, nam; co thé ghi gio, phut
néu nguoi yéu cdu cong ching de nghi hodc céng chitng vién thdy can thiét. Cac

con s6 phai dwoc ghi cd bdng sé va chir, trir truong hop phdp ludt ¢é quy dinh
khac.”

Tai ca 03 ban di chuc néu trén, phan dau trang 01 c¢6 ghi “Hom nay ngay
22 thang 11 nam 2012 (ngay muoi lam thang muoi mot ndm hai nghin muoi
hai), vao lac 10 gid 30 phat.” (Vi cac s6 22, 10, 30 dugc viét tay c6 mau muc
xanh tuong tu cac sé duoc ghi nhan tai trang 3 cua di chuc). Viéc khac nhau
giita ngay “22” (s6 duogc V1et tay) va ngay “muoi lam” (dugc danh vi tinh) da
duoc Phong cong chung sé 6 tra 101 tai Cong van sd 322/CC6 ngay 19/8/2019
nhu sau: “...s0 di o sy khac nhau gitra ngay ghi bang sd va ngay ghi bang chir
tai trang 1 ctia ban di chtc sé cong chimg 36559 1a do so suét trong khau danh

99

may”.

Giai thich nay cua Phong cong chung sd 6 tra 1i tai Cong vin sd
322/CC6 ngay 19/8/2019 1a khong thoa dang boi néu thuc hién dung quy trinh
cong chimg viéc lap di chic noi riéng cting nhu 1ap cac van ban cong ching
khac, can ct quy dinh tai khoan 3 Piéu 36 Luat cong chimg nam 2006 thi “3.
Nguroi yéu cau cong chimg tu doc dy thao hop dong, giao dich hodc cong chung
vién doc cho nguoi yéu cau cong chung nghe. Truong hop nguoi yéu cdu cong
chimg dong y toan bé néi dung trong diw thio hop dong, giao dich thi ky vao
ting trang cua hop dong, giao dich. Cong ching vién ghi loi ching; ky vao tirng
trang ciia hop dong, giao dich.”. Sai s6t vé ngay ghi bang sd va ngay ghi bang
chir tai trang 1 cua ban di chuc rat d& dugc ngudi yéu cau cong ching phat hién
trir treong hop viée ghi bang sb (viét tay) khong dugc thé hién trong van ban do
cong chimg vién dua cho ngudi yéu cau cong ching doc va ky tén xac nhan 1én
van ban cong chung. Nhin tr géc do trach nhiém cua mat céng chiig vién, tai
trang 3 cua ban di chuc vé “Loi chimg cua cong ching vién”, ndi dung ghi nhan
vé thoi gian cong chung thé hién 1a “Ngay 22 thang 11 nam 2012 (ngdy hai
muoi hai thang muoi mot nam hai nghin muoi hai), vao lic 10 gio 30 phat.” thi
ngay ghi bang sO “22” va ngay ghi bang chit “hai mwoi hai” tai trang 3 cua ban
di chuc déu dugc viét tay thé hién Cong ching vién c6 kiém tra vin ban cong
chu’ng, trong trudng hop c6 15i so suat trong khau danh may sé dugc cong ching
vién phat hién ngay khi doc du ca céc trang cua van ban cong ching. Trong
truong hop phat hién sai sot trude khi nguodi yéu cau 1ap di chic ky tén thi Cong
chig vién thu hoi ban théo bi sai dé stra chita, in 4n lai van ban méi cho nguoi
lap di chuc ky tén. Trong truong hop nguoi 1ap di chic da ky tén trén van ban
cong chung, Cong chimg vién sau khi doc lai dé ky tén xac nhan céng chung,
néu phat hién sai sot s& thuc hién viéc thu hdi van ban ghi sai dé ky lai hodc thuc
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hién viéc sira 161 k¥ thuat trong van ban cong ching theo quy dinh tai Piéu 43
Luat cong chung nam 2006. Trong truong hop nay sai sot tai trang 1 di chuc
ngay 22/11/2012 dén nay van khong dugc stra chira.

Trén co sé mot tai liéu khac c6 trong hd so cong chimg 1a Phiéu kham strc
khoé (s6 887258) do Bénh vién quian BT thyc hién ngay 13/11/2012 thi kha
ning ngudi yéu cau cong chimg di chuc ky tén trén trang 1 di chuc trong trudng
hop nay duoc thue hién vao ngay 15/11/2012 1a c6 thé xay ra.

[2.6.6] Qua4 trinh thuc hién thu tuc trung cau giam dinh:

[2.6.6.1] Cip so tham di thuc hién trung cau Phan vién KH hoc hinh sy tai THInh
phd HO Chi Minh — C54B thuc hién giam dinh: Chir ky mang tén Nguyén Van P,
chir viét dudi muc “Ngudi lap di chiic” trén “Di chic” dé ngay 22/11/2012 so voéi
chit ky, chir viét mang tén Nguyén Vin P trén 9 tai lieu mAu so sanh ky hiéu tir M1
dén MO 1a c6 phai do ciing mot ngudi ky va viét ra hay khong?

Tai Két luan giam dinh sé 397-1/C54B ngay 20/4/2018 cta Phan vién KH

th Hinh su tai TH1nh phé HO Chi Minh thudc Vién KH hoc Hinh sy thé hién:
‘Khéng dii co so két lugn chiv ky mang tén Neguyén Van P, chir viét dudi muc
“Newoi ldp di chiic” trén “Di chic” dé > ngay 22/11/2012 so voi chit ky, chir viét
mang tén Nguyén Vin P trén 9 tai lieu mau so sanh ky hiéu tir M1 dén M9 la ¢6 ) phai
do cung mot nguoi ky va viét ra hay khéng. Dé nghz TAND quan BT thu thém mau
chir ky, chir viét cia ong Nguyén Van P trén cdc tai liéu cé thoi gian gan véi thoi

gian ‘xay ra su viéc, so lwong khong han ché. Tai gleu‘thu duwoc g pung tai lieu hién
co vé Phan vién KH hoc Hinh suw tai THInh pho Ho Chi Minh dé giam dinh”.

Do duong su khong cung cap duoc tai liéu mau dé so sanh nén TAND
qué}n BT khong thyc hién dé nghi nay ctia Phan vién KH hoc Hinh sy tai TH1nh
pho HO6 Chi Minh dé T3 tuc thyc hién vi¢c gidm dinh chir ky.

[2.6.6.2] Sau khi kiém tra, ddi chiéu cac ban di chiic ban chinh va ban sao vy,
nhin bang mét thuong c6 thé nhan ra duge sy khac nhau giita cac chit ky coa
ong Nguyén Vian P va mau myc su dung dé ky cac chir ky nay tai trang 1 va
trang 2, xem x¢t yeu cau giam dinh chit ky cua cac bi don, Cap phuc thim da
thyc hién trung cau Phan vién KH hoc hinh su tai TH1nh phd H6 Chi Minh — C09B
thyc hién giam dinh: Chir ky ¢ goc dudi bén phai (ndm bén trén dong chir “TP”, dau
van tay va chir “0. P”) tai trang s0 1 va chir ky nam trén chir Nguyén Vin P tai trang
sd 2 cua Di chiic s6 cong chimg 36559, quyén s6 11 ngay 22/11/2012 tai Phong
Cong chiig s6 6 c6 phai la do mot ngudi ky hay khong.

Tai Két luan giam dinh s6 5744/C09B ngay 14/12/2020 ctia Phan vién KH
hoc Hinh sy tai THInh phé H6 Chi Minh thudc Vién KH hoc Hinh sy thé hién:
“Khéng dii co s két ludn chir ky tai vi tri 1é dudi, géc phdi (trén chiz “TP”) &
trang 1 trén “Di chuc” 6 cong chimg: 36559 dé ngay 22 thang 11 nam 2012
(Buit luc tir s6 192 dén 194 TAND Q.BT — Ky hiéu A) so véi chit ky mang ten
Nguyen Van P duoi muc “Nguoi lap di chic” & trang 2 trén cung tdi liéu can
giam dinh ky hiéu A la co phai do cung mot nguoi ky ra hay khong.” do chir ky
c6 sb luong it, khac huéng chuyén dong, it dic diém dé truy nguyén nguoi ky
tén nén khong du co so két luan giam dinh.

15



[2.6.6.3] Cap phuc tham da thyc hién trung cau Phan vién KH hoc hinh sy tai
TH1nh phd H6 Chi Minh — C09B thyc hién gi4m dinh:

“_ Chit ky & goc dudi bén phai (nm bén trén dong chir “TP”, ddu van tay va
chit “6. P) tai trang s 1 trén tai liéu “Di chac” co sd cong ching 36559, quyén sd
11 lap ngay 22/11/2012 tai Phong Cong chimg sO 6 véi cac chir ky cua ong Nguyen
Vin P tai trang 2, 3 trén Hop dong chuyén nhuong quyén so hiru nH1 & c6 sb
cong chimg 1a 16518/HD-TCN c¢6 ndi dung bén trong 1a Hop dong ting cho nH1
duoc 1ap tai Phong cong ching nHI nude sé 1 ngay 01/3/2001 va céac chir ky
ciia ong Nguyén Vin P tai cac tai liéu (Ban khai nhan khau NK1 1ap ngay
20/9/1976; Bién ban vi pham diéu 1é dang ky va quan 1y nhan ho khau 1ap ngay
05/3/1984, Gidy cam két bao lanh 1ap ngay 18/4/2005 va Phiéu bao thay d6i ho
khau nhan khau lap ngay 20/7/2005) c6 tai ho so luu trit trong tai ho s6 47215
tai Tang thu Cong an quan BT ngay 20/5/2017 ¢6 phai la do mdt nguoi ky hay
khong?

- Chir ky nam trén chit Nguyén Vin P tai trang s6 2 ctia Di chuc s6 cong
chimg 36559, quyén sd 11 ngay 22/11/2012 tai Phong Cong chimg sé 6 véi cac chir
ky cua 6ng Nguyén Vin P tai trang 2, 3 trén Hop dong chuyén nhuong quyén so
httu nHI 6 ¢6 s6 cong chung la 16518/HD-TCN ¢6 ndi dung bén trong la Hop
ddng ting cho nH1 dugc lap tai Phong cong ching nHI nudc s6 1 ngay
01/3/2001 va cac chit ky cua 6ng Nguyén Van P tai cac tai liu (Ban khai nhan
khau NK1 1ap ngay 20/9/1976; Bién ban vi pham diéu 1é dang ky va quan ly
nhan ho khau 1ap ngay 05/3/1984, Gidy cam két bao lanh 1ap ngay 18/4/2005 va
Phiéu bao thay doi ho khau nhan khau 1ap ngay 20/7/2005) c6 tai hd so luu trir
trong ti hd s6 47215 tai Tang thu Cong an quan BT ngay 20/5/2017 c6 phai la
do mot nguot ky hay khong?

- Loai muc duoc sir dung dé thuc hién ky chir ky & goc dudi bén phai (nam
bén trén dong chir “TP”, dau van tay va chir “6. P”) tai trang s6 1 va chir ky nam trén
chit “Nguyén Vin P” tai trang s6 2 ctia Di chiic s6 cong chimg 36559, quyén sb 11
ngdy 22/11/2012 tai Phong Cong chimg s 6 ¢6 cting mot loai muc hay khong?”’

Tai Két luan giam dinh s6 5744/C09B ngay 14/12/2020 cta Phan vién KH
hoc Hinh sy tai TH1nh phd HO6 Chi Minh thudc Vién KH hoc Hinh sy thé hién:

“]. Chir ky tai vi trf 1& dudi, goc phai (trén chit “TP”) & trang 1 trén tai liéu can
giam dinh ky hiéu A so véi chit ky mang tén Nguyén Vin P trén 5 ban chinh tai liéu
mau so sanh ky hiéu M1, M2, M8, M9 (luu tai Cong an quan BT), M10 (luu tai
Phong Cong chimg s6 1 — Tp.H6 Chi Minh) do cling mot nguoi ky ra.

2. Chit ky mang tén Nguyén Vin P duéi muc ngudi lap di chiic 6 trang 2 trén
tai liéu can giam dinh ky hiéu A so véi chit ky mang tén Nguyén Van P trén 5 ban
chinh tai liéu mau so sanh ky hiéu M1, M2, M8, M9 (luu tai Cong an quan BT),
M10 (lyu tai Phong Cong chimg s6 1 — Tp.H6 Chi Minh) 14 khong phai do cling
mot nguodi ky ra.

3. Muyc dung dé ky chit ky tai vi tri 18 dudi, goc phai (trén chit “TP”) ¢ trang
1 so v6i chit ky mang tén Nguyén Vian P dudi muc nguoi lap di chic & trang 2 trén
tai liéu can giam dinh ky hi€u A 1a khong cung mdt loai muc”.
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Can ctr Két ludn gidm dinh s6 5744/C09B ngay 14/12/2020 ciia Phan vién
KH hoc Hinh sy tai THInh ph6é H6 Chi Minh thudc Vién KH hoc Hinh sy xac
dinh:

- Chir ky tai vi tri le duai, goc phai (trén chir “TP”) ¢ trang 1 trén di chuc co
sO cong chimg 36559, quyén s 11 1ap ngay 22/11/2012 tai Phong Cong chimg s6 6
do 6ng Nguyén Van P ky.

- Chir ky mang tén Nguyén Van P dudi muc nguoi 1ap di chic ¢ trang 2 trén
di chic ¢6 s6 cong chimg 36559, quyén s6 11 1ap ngay 22/11/2012 tai Phong Cong
chung s6 6 khong phai do 6ng Nguyen Van P ky.

- Muc dung dé ky chit ky tai vi trf 1& dudi, goc phai (trén chit “TP”) & trang 1
khong cing mot loai myc dung dé ky chit ky mang tén Nguyén Van P dudi muc
nguoi 1ap di chiic ¢ trang 2 trén di chuc c6 s6 cong chimg 36559, quyén sb 11 lap
ngdy 22/11/2012 tai Phong Céng chimg sd 6.

Diéu nay da vi pham quy dinh “nguoi yéu cau céng chimg dong ¥ toan bo
noi dung trong di thao hop dong, giao dich thi ky vao tung trang cua hop dong,
giao dich” tai khoan 3 Diéu 36 Luat cong ching nam 2006.

Chir ky cua nguoi 1ap di chac tai trang 1 va trang 2 cua di chic ngay
22/11/2012 khéc nhau d vi pham quy dinh tai khoan 2 Diéu 653 Bo luat dan su
nam 2005 (quy dinh: “2. Di chiic khong duwoc viét tat hodic viét bang ky hiéu; néu di
chiic gom nhiéu trang thi moi trang phdi dwoc danh sé thir tie va cé chit ky hodc diém
chi cua nguoi ldp di chuc.”)

[2.6.7] V& ngudi 1am ching:

Tai thoi diém xac 1ap di chuc 1a ngay 22/11/2012 vao luc 10 gio 30 phut,
theo ghi nhan tai trang 1 cta di chuc, thé hién nguoi 14p di chiic c6 mdi nhiing
ngudi lam ching 13 6ng Kim Vin T3, sinh ndm 1960, Chirng minh nhan dan sb
024739687, ho khau thuong tra tai 66/40/27 Nhiéu T, Phuong 7, quan Pha
Nhuén. Vé thoi diém 6ng Nguyén Van P xac 1ap di chuc 1a ngay 22/11/2012 vao
lac 10 gio 30 phut; cudi trang 1 tai goc trai cé chit ky phia trén chir viét ghi
“Kim Van T3”. Theo ghi nhan tai trang 3 cua di chuc “Loi ching ctia cong
chtng vién”, thé hién thoi gian cong ching la “Ngay 22 thang 11 nim 2012
(ngay hai mwoi hai thing mudi mot nam hai nghin mudi hai), vao lac 10 gio 30
phut.”

Tuy nhién, theo ghi nhén tai trang 2 cta di chiic, thé hién ndi dung xéac
nhén cua nguoi lam chung 1a 6ng Kim Van T3: “HOm nay vao lac 10h15 ngay
22/11/2012, t6i c¢6 chimg kién ong Nguyén Vian P tu nguyén 1ap ban di chuc

29

nay. ...”.
Nhén théy:

& thoi diém nguoi 1am ching ching kién viéc ong Nguyén Vin P xac
lap di chic xdy ra trudce thoi diém ong Nguyén Van P xac 1ap di chuc
duoc ghi nhéan tai di chic 1a 15 phut.
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rén co sO phan tich va két lun gidm dinh tai tiéu muc [2.6.6.3] thoi
diém ngay 22/11/2012, néu thuc té dtng nhu ndi dung di chuc cb sb
cong chimg 36559, quyén s6 11 1ap ngay 22/11/2012 tai Phong Cong
chimg s6 6 thé hién thi 6ng Kim Van T3 da ching kién viéc ong
Nguyén Vin P ky tén vao trang 1 cta di chiic va dong thoi chimg kién
mot ngu’(‘ri khac viét dong chit “Di chiic nay la ciia téi. Téi dd doc va
dong ¥, ky tén, ghi ho tén Nguyén Van P dudi muc Nguoi 1ap di chac
tai trang 2 cua di chuc. Hlnh vi nay dé vi pham quy dinh tai khoan 3 Diéu
12 vé cac Hlnh vi bi cam “Nghiém cam nguweoi lam chimg c6 Hlnh vi
gian doi, khéng trung thuc.”

[2.6.8] TUr cac nhan dinh tai tiéu muc [2.6.1] d&én [2.6.7] néi trén, can ctr quy
dinh tai khoan 1 Diéu 652 B6 luat dan sy nim 2005, Hoi déng xét x1r phuc tham
nhan thiy c6 du co s¢ dé xac dinh Di chiic c6 s cong chimg 36559, quyén s 11
1ap ngay 22/11/2012 tai Phong Cong chimg s6 6 1a khong hop phap.

- Nguoi 1ap di chiic khong ¢ yéu cau cong chimg ban di chic theo quy dinh tai Piéu
657 B0 luat dan sy nam 2005, vi pham quy dinh tai khoan 1 Piéu 48 Luat cong
chimg nam 2006. Hinh thirc di chic dugc xac 1ap tai co quan cong chimg khi khong
c6 yéu cau 1a vi pham quy dinh vé hinh thirc.

- Ngoai ra, nguoi 1ap di chiic khong tu nguyén xac 1ap di chuc theo quy dinh tai diém
¢ khoan 1 Biéu 122 B0 luat dan sy nam 2015 nén giao dich dan sy nay khong co
hi¢u luc phap luat.

- Co quan cong chung dé vi pham quy dinh tai khoan 4 biéu 35, khoan 3 Piéu 36,
khoan 3 Piéu 12, diém a khoan 1 Piéu 35, khoan 2 Diéu 40, khoan 1 Piéu 48
Luat cong chimg nim 2006 khéng thuc hién ding cic quy dinh cta phéap ludt vé
cong chung di chuc.

Viéc Cap so tham chip nhan yéu cdu cua nguyén don tuyén bd di chic do
ong Nguyen Van P l1ap ngay 22/11/2012 dugc Phong cong ching so 6 THInh
phé H6 Chi Minh ching nhan sd coéng ching 36559, quyén sb 11 ngay
22/11/2012 1a hop phép l1a chua chinh xéc.

[2.7] Do di chuc lap ngay 22/11/2012 dugc Phong cong ching s6 6 TH1nh phd
Hd Chi Minh chimg nhan sé cong ching 36559, quyén sb 11 ngay 22/ 11/2012 1a
khong hop phap, giao dich dan su 13 Hlnh vi phap 1y don phuong vé viéc xac
lap di chuc cua ong Nguyen Van P khong c6 hiéu lyc phap luat nén khong lam
phat sinh quyen thira ké di san ctia 6ng Nguyén Vin P theo di chuc cia ngudi
duoc thira ké 1a 6ng Nguyén Van Duy P sau khi mé thira ké.

[2.8] Di san do 6ng Nguyén Vin P chét dé lai gdm: % gia tri nH1 dét tai dia chi
s6 547 PBP, Phuong 25, quan BT, TH1nh phé H6 Chi Minh va 1/16 gi tri nH1
dat tai dia chi s6 547 DBP, Phuong 25, quan BT, TH1nh phé H6 Chi Minh ma
ong P duogc thira ké di san do ba T chét trude dé lai. Khéi di san nay khong phai
thue hién bat ky nghia vu ndo do ngudi chét dé lai cling nhu cac chi phi khac c6
lién quan.
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[2.9] Phan chia di san do 6ng P chét d¢ lai: Do di chiic ngay 22/11/2012 khong
hop phap, khong c6 hiéu luc phap luat nén di san cta ong P dé lai khong duoc
chia theo di chiic ma duoc chia thira ké theo phap luat. Khdi di san nay duoc
chia déu lam 7 phan bang nhau cho 7 ngudi con cta éng P thuéc Hing thira ké
thir nhat theo quy dinh ctia phap luat.

[2.10] Cong Phan di san mdi dong thira ké duoc hudng tir di san do 6ng P chét
dé lai voi Phan di san mdi dong thira ké duoc hudng tir di san do ba T chét dé lai
xéac dinh mdi dong thira ké dugc huéng 1/7 gia tri di san 1a nH1 dét tai dia chi s6
547 PBP, Phuong 25, quan BT, TH1nh ph6é H6 Chi Minh.

[2.11] DBéi voi dé nghi cua 6ng Nguyén Vin Duy P va ba Nguyén Thi Thanh N
dang cu trd tai 547 DBP, Phuong 25, quan BT xin duoc nhan thira ké bang tai
san 1a can nH1 dang cu tra, hoan lai cho cic dong thira ké phan thira ké ma hoc
dugc hudng bang tién, do ca hai ong D, ba N déu xin nhan nH1 va gia tri tai san
khong on dinh va thuong xuyén thay d6i theo gia thi truong nén Hoi dong xét
xtr khong xem xét.

[2.12] DBdi voi dé nghi cua dai dién Vién kiém sat nhan dan TH1nh phd H6 Chi
Minh tai phién toa vé viec dé nghi chép nhan khang cao cua cac bi don, huy ban
an so thim do Cép so thdm chwa xac minh lam rd tinh trang minh man, sang
sudt ctia nguoi 1ap di chuc tai thoi diém xac 14p di chiic. Hoi déng xét xur phiic
tham thay ring d3 c6 du co s xac dinh di chuc ngdy 22/11/2012 1a khong hop
phap nén khong can thiét huy an so tham, tra ho so vé Cap so tham dé giai quyét
lai vu an theo thi tuc so tham.

[3] An phi dan su so thim: Can ctr vao Khoan 2 Diéu 147 cua Bo luat td tung
dan sy nam 2015 va diém a khoan 7 Diéu 27 Nghi quyét sb 326/2016/
UBTVQH14 ngay 30/12/2016 ctia Uy ban thudng vu Qubc hoi qui dinh vé mirc
thu, mién, giam, thu, nop, quan 1y va st dung 4n phi va 1 phi Toa 4an.

An phi dugc tinh nhu sau: Can ¢t don gia nH1 dat theo Bién ban dinh gia
ngay 26/7/2019 ciia Hoi déng dinh gia do Cap so tham 1ap thi gia tri nH1 dat tai
dia chi s6 547 DBP, Phuong 25, quian BT, THInh phé H6 Chi Minh 1a
12.677.847.115 dong (lam tron 1a 12.677.847.000 dong). Mdi thira ké dugc
huong 1/7 gia tri di san 1a 1.811.121.000 ddng. Do d6 mdi dong thira ké phai
chiu an phi dan sy so thAm theo mirc twong ng voi gia tri phan tai san ma ho
duogc chia trong khéi di san thira ké 13 66.333.630 dong Ong Nguyén Vin Duy
D con phai chiu an phi so tham dbi véi yéu cau cong nhan di chic ngay
22/11/2012 khéng duoc chap nhan 1a 300.000 dong.

[4] V& an phi dan sy phuc tham: Céc bi don khong phai chiu an phi theo quy dinh
phap luat tai khoan 2 Diéu 29 Nghi quyét s6 326/2016/NQ ngay 30 thang 12 nam
2016.

Vi cac lé trén:
QUYET PINH:

Can ctr vao khoan 2 Diéu 308, khoan 2 Diéu 309 cua Bo luat t6 tung dan
sunam 2015;
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- V& hinh thire: Chap nhan don khang céo hop 1¢ cua cac bi don ba I\lguyén
Thi X, ba Nguyén~ Thi Thanh H, ba Nguyén Thi Thanh T1, ba Nguyén Thi
Thanh M, ba Nguyén Thi Thanh N.

- V& noi dung: stra mot phan ban 4n so tham.

Can ctr vao:

- Dieu 26, bicu 35, Dicu 39, Piéu 147, biéu 192, Diéu 227, Piéu 273 cia
B6 luat t6 tung dan sy ndm 2015;

_ - Dieu 11, khoan 1 Dicu 13, Diéu 121, diém ¢ khoan 1 Diéu 122, khoan 2
bicu 124, bicu 127, Diu 164, Di€u 165, Di€u 633, Diéu 636, Di€u 646, Dicu
647, Di€u 648, Diéu 652, diém a khoan 1 va khoan 2 Diéu 653, Diéu 657, Dicu
674, diém a, b khoan 1 Biéu 675, Biéu 676 cua B0 luat dan sy nam 2005;

- Diéu 657, Diéu 660 ctia Bo luat dan sy nam 2015;

- Luat Thi Hlnh &n dan sy;

- Nghi quyet sO 326/2016/ UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qubc Hoi qui dinh vé murc thu, mién, giam, thu, ndp, quan 1y va st
dung &n phi va 1€ phi Toa an.

Xur:

1/ Chap nhan mot phan yéu cau cia nguyén don, ong Nguyén Van Duy B
d6i véi yéu cau chia di san thira ké do ba Nguyén Thi T chét dé lai:

Xac dinh Y gia tri nH1 dét tai dia chi s 547 duong PBP, Phuong 25, quan
BT, TH1nh phé H6 Chi Minh 13 di san ba Nguyén Thi T.

Xac dinh Hlng thira ké thtr nhat dbi véi di san ctia ba Nguyén Thi T dé lai
gom 8 dong thira ké gom: chong 1a ong Nguyén Vian P va cac con 1a ba Nguyén
Thi X, ba Nguyén Thi Thanh H, 6ng Nguyén Vin Duy D, ba Nguyén Thi Thanh
L, ba Nguyén Thi Thanh T1, ba Nguyén Thi Thanh M, ba Nguyén Thi Thanh N,

Di san cua ba Nguyén Thi T duoc chia theo quy dinh cta phap luat, cac
ddng thira ké mdi ngudi duoc thira hudng 1/16 gia tri nH1 dat tai dia chi sb 547
duong DBP, Phuong 25, quan BT, TH1nh phé H6 Chi Minh

2/ Khoéng chép nhan yéu cau cua nguyén don, 6ng Nguyén Vin Duy D vé
viéc yéu cau Toa an cong nhan Di chuc 1ap ngay 22/11/2012 dugc Phong cong
ching s6 6 THInh phd H6 Chi Minh chimg nhan sé cong ching 36559, quyén
s0 11 ngay 22/11/2012.

Tuyén bd Di chuc lap ngay 22/11/2012 duwoc Phong cong chimg sb 6
TH1nh phé H6 Chi Minh chiing nhan sd cong ching 36559, quyén sd 11 ngay
22/11/2012 véi tén nguoi 1ap di chic 1a 6ng Nguyén Vin P khong hop phép va
khong c6 hiéu luc phap luat. Ong Nguyén Vin Duy P khong duoc hudng thira
ké di san cua 6ng Nguyén Vin P dé lai theo di chuc nay.

Xac dinh di san do ong Nguyén Vin P chét dé lai gdm % gia tri nH1 dat
tai dia chi s6 547 duong DBP, Phuong 25, quan BT, TH1nh phdé H6 Chi Minh
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va 1/16 gia tri nH1 dét tai dia chi s6 547 DBP, Phuong 25, quian BT, TH1nh ph
Ho6 Chi Minh ma 6ng P dugc thura ké di san do ba T chét trude dé lai.

Xac dinh Hlng thira ké thtr nhat ddi véi di san ctia ong Nguyén Vian P dé
lai gdm 7 ddng thira ké 1a cac con cua 6ng P gdbm ba Nguyén Thi X, ba Nguyén
Thi Thanh H, 6ng Nguyén Vin Duy D, ba Nguyén Thi Thanh L, ba Nguyén Thi
Thanh T1, ba Nguyén Thi Thanh M, ba Nguyén Thi Thanh N.

‘ Di san cua ong Nguyén Vin P duoc chia theo quy dinh ctia phap luat, cac
dong thtra ké moi nguoi dugce thira hudng 1/7 gia tri di san do 6ng P chét dé lai.

3/ Tong cong Phan di san mdi dong thira ké dugc huong tir di san do 6ng
P chét dé lai va Phan di san mdi dong thira ké dugc hudng tir di san do ba T chét
dé lai, xac dinh mdi dong thira ké duoc huéng 1/7 (mot phan bay) gia tri di san
la nH1 dat tai dia chi s6 547 PBP, Phuong 25, quan BT, TH1nh phd H6 Chi
Minh.

Truong hop ban an, quyét dinh dugc thi Hinh theo quy dinh tai Diéu 2
Luat Thi Hinh an dan su thi nguoi dugce thi Hinh an dan sy, ngudi phai thi
Hlnh 4n dan su c6 quyén thoa thuan thi Hlnh an, quyén yéu cau thi Hlnh 4n, tur
nguyén thi Hlnh 4n hodc bi cudng ché thi Hinh an theo quy dinh tai Piéu 6,7 va
9 Luat Thi Hlnh &n dan sy, thoi hi¢u thi HInh an dugc thuc hién theo quy dinh
tai Piéu 30 Luat Thi Hinh an dén su.

4/ V& 4an phi dan su so tham:

Ong Nguyén Vin Duy D phai chiu an phi déan sy so tham 13 66.633.630
dong nhung duoc trir vao sb tién tam Gmg 4n phi 6ng D da dong theo Bién lai thu
s6 0009548 ngay 03/01/2017 14 2.500.000 déng va bién lai thu sé 0004605 ngay
24/5/2018 1a 300.000 dong ciia Chi cuc Thi Hinh 4n dan sy quan BT. Ong P
con phai dong thém 1a 63.833.630 dong.

Ba Nguyén Thi X, ba Nguyén Thi Thanh H, ba Nguyén Thi Thanh L, ba
Nguyén Thi Thanh N, ba Nguyén Thi Thanh T1, ba Nguyén Thi Thanh M mo6i
nguoi phai chiu an phi dan sy so tham 1a 66.333.630 dong.

5. Ap phi dan sy phic thaim: Nguoi khang céo khong phai chiu an phi dan
sy phtc tham.

"Hoan lai cho ba Nguy&n Thi X s0 tién 300.000 dong da tam np theo bién lai
thu s6 AA/2019/0017518 ngay 06/01/2020 cua Chi cuc Thi Hinh an Dén su
quan BT, THInh phé H6 Chi Minh.

Hoan lai cho ba Nguyén Thi Thanh H s tién 300.000 dong da tam ndp theo
bién lai thu s6 AA/2019/0017519 ngay 06/01/2020 ctua Chi cuc Thi Hlnh én
Dan sy quan BT, THInh pho H6 Chi Minh.

Hoan lai cho ba Nguyén Thi Thanh M s6 tién 300.000 déng d& tam ndp theo
bién lai thu s6 AA/2019/0017520 ngay 06/01/2020 ctua Chi cuc Thi Hlnh én
Dan sy quan BT, THInh pho H6 Chi Minh.
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Hoan lai cho ba Nguyén Thi Thanh Thuy 6 tién 300.000 dong da tam ndp
theo bién lai thu s6 AA/2019/0017521 ngay 06/01/2020 ciia Chi cyc Thi Hlnh
an Dan sy quan BT, THInh phé H6 Chi Minh.

Hoan lai cho ba Nguyén Thi Thanh N sé tién 300.000 dong d3 tam ndp theo
bién lai thu s6 AA/2019/0017517 ngay 06/01/2020 cua Chi cyc Thi Hanh an
Déan sy quan BT, Thanh phd H6 Chi Minh.

7. Ban an phiic thim c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhén: ) TM. HQI PONG XET XU PHUC THAM
_roalnnhindinthicao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan déan cap cao tai Tp.HCM,; :

- Vién kiém sat nhan dan cép cao tai Tp.HCM,;

- Vién kiém sat nhan dan Tp.HCM;

- Tda an nhan dan quén BT;

- Chi cuc Thi Hlnh an dan su Q. BT;

- Cac duong sy (dé thi Hinh);

- Luu hd so vu an.

Nguyén Ngoc Tai
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