TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO H Péoc lap — Tu do — Hanh phiic
Ban 4an sd: 1131/2020/DS-PT
Ngay: 23/12/2020
V/v tranh chap hop dong thi cong
xay dung

, ‘ NHAN DANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO H
- Thanh phin Hpi dong xét xir phiic thim gom cé:
Tham phén - Chii toa phién toa: Ba Tran Thi Thay.
Cdc Thiam phdn:
1/ Ong Nguyén B4 Thinh
2/ Ba Phan Thi Hang

- Thu ky phién toa: Ba Nguyén Thi Ngoc Duyén - Thu ky Toa an nhan dan
Thanh pho H.

- Dgi di¢n Vign Kiém sit nhan dan Thanh pho H tham gia phién toa:
Ong Huynh Duy Diing - Kiém sat vién.

Ngay 23 thang 12 nam 2020, tai tru s¢ Toa 4n nhan dan Thanh phd H xét
xtr phiic thim cong khai vu an thy 1y s6 472/2020/TLPT-DS ngay 05 thang 10
nam 2020 vé “Tranh chap hop dong thi cong x4y dung”. Do Bén 4n dan su so
tham sé 237/2020/DS-ST ngay 20 thang 8 nam 2020 cua Toa an nhan dan
Quan M, Thanh phé H bi khang cio.

Theo Quyét dinh dua vu 4n ra xét xir sd 5545/2020/QDXXPT-DS ngay
02 thang 11 nam 2020 gitta cac duong su;

Nguyén don: Cong ty Trach nhiém hiru han P.

bia chi tru s& chinh: All Khu thuong mai T, sd 319 duong K,
Phuong L, Quan M, Thanh pho H.

Nguoti dai dién hop phap: Ong Nguyen Trung T, sinh ndm 1993, 14 nguo1
dai dién theo uy quyén (Hop ddng uy quyén ngay 01/11/2019) (cé mdt).

Pia chi: S6 18 duong C, Phuong B, quan T, Thanh pho H.

Nguoi bao vé quyén, loi ich hop phép caa nguyen don: Ong Nguyén Tén
Th - Van phong Luat su S - Doan Luét su Thanh pho H. (vang mat).

Bi don: Ong Nguyén Dinh Long H, sinh nam 1981 (c6 mdt).
Thuong tra: S6 404/21 dudng C, Phudng B, Quéan B, Thanh phd H.
Pia chi khac: S6 424 duong T, Phuong S, Quan M, Thanh phé H.



Dai dién hop phap: Ong Luong Hoang D, sinh nam 1985, 1a ngudi dai
dién theo uy quyén (Gidy uy quyén ngay 05/01/2015) (c6 mdt).

Dia chi: B2-5.09 chung cu E, phuong L, quan T, Thanh phé H.
Dia chi lién hé: S6 404/21 duong C, Phuong B, Quin B, Thanh phé

Nguoi lam chitng: Ong Bui Minh T, sinh nim 1988 (c6 mdt).
Thudng tra: S6 35/85 dudng X, phuong K, Quan M, Thanh Phd H.
NOI DUNG VU AN:

Tai don khoi kién ngay 31/10/2014 va qud trinh gidi quyét vu dn, dai
dién nguyén don la éng Nguyén Trung T va triede ddy la ong Mac Lé H trinh
bay:

Ngay 10/10/2013, Cong ty Trach nhiém hiru han P (sau day viét tat la
Cong ty P) va ong Nguyen Pinh Long H ky két Hop dong thi cong nha phd sd
05/2013/HD/TNP v€ viéc thi cong can nha s 424 T, Phuong S, Quan M,
Thanh phd H (sau day Vlet tit 13 can nha sb 424 T), thong qua hinh thirc thu
dién tor (Hop dong ban gidy dd nop cho Toa an). Téng gia trj hop dong la
1.300.000.000 dong, gia nay chua bao gdbm thué VAT 10%. Viéc thanh toan
Hop dong chia thanh 07 dot. Theo thoa thuan, Cong ty P s& tién hanh thi cong
phan thd cong trinh cho 6ng H trong vong 82 ngay ké tir ngay bat dau thi cong.

Trong qué trinh thi cong c6 phat sinh thém cac hang muc thi cong méi,
sO tién phat sinh thém 1a 1.124.243.135 dong. Cong ty P da thong bao nodi dung
phat sinh va dugc 6ng H dong v thuc hién. Cac bén khong lap thanh vin ban
d6i voi phan cong viée phat sinh thém.

Do 6ng Nghiém Pham Anh T — Giam doc Coéng ty P va ong H 1a chd
quen biét nén hai bén théng nhat thuc hién hop dong qua thu dién tir trudce, sau
do Cong ty P mai gui ban gidy Hop dong thi cong dé ong H ky sau. Ong H da
thira nhan ban hop déng nay thé hién qua viéc Cong ty P da tién hanh thi cong
va 6ng H di thanh toan sd tién 1.940.000.000 dong.

Ngay 08/01/2014, vi€c thi cong cong trinh co ban hoan thanh va gia dinh 6ng
H d3 don vao & nhung van chwra thanh toan sb tién thi cong con lai cho Cong ty P la
484.243.135 ddng. Viéc giao nha ngay 08/1/2014 la tr& 06 ngay so voi tién do trong
Hop dong. Tuy nhién, viéc tr& 1a do phat sinh cac hang muc thi céng méi, ong H da
chdp nhan hoan thién thi cong va giao nha ngay 08/01/2014 thé hién tai Thu yéu
cau (lan 1).

Hop ddng thi cong ¢ tong gia tri 1a 1.300.000.000 dong, trong qua trinh
thue hién thi phét sinh thém s tién 1.124.243.135 déng. Ong H da thanh toan
cho Cong ty P tong so tién 1a 1.940.000.000 dong, tirc thanh toan gan 80% gia
tri cong trinh. Nhu vay, c6 thé thay ong H d& chap nhan s tién phat sinh thém.
Pong thoi, qua qua trinh thi cong, kién tric su ciia Cong ty P 1a ong T ciing da
chung kién va xac nhan phan cong viéc phat sinh thém.



Cong ty P da giri cho 6ng H 03 gidy dé nghi thanh toan s tién thi cong
con lai lan luwot vao cac ngay 18/06/2014, ngdy 26/06/2014 va ngay
09/07/2014. Ong H d phan hdi rang chi ddng ¥ thanh toan s tién con lai khi
Cong ty P thuc hién viéc stra chira, bao hanh cadc hang muc ma 6ng H cho réng
bi 161 nhung khi Cong ty 1én ké hoach tién hanh sira chita thi ong H lai tri hodn
khong thuc hién.

Do d6, Cong ty P yéu cau ong H phai tra sb tién thi cong xay dung nha
con thiéu 1a 1.300.000.000 dong + 1.124.243.135 dong - 1.940.000.000 dong =
484.243.135 dong theo Hop dong thi cong nha phd sé 05/2013/HD/TNP ngay
10/10/2013 va tién 1ai tam tinh tir thang 01/2014 (ngay phat thong béo yéu cau
tra tién) dén thang 12/2019 la: 484.283.135 x 6 nam x 20%/nam = 581.139.762
dong. Tong cong ca goc va 1ai tam tinh 1a 1.065.382.897 dong Tién lii yéu cau
dugc tinh dén thoi diém xét xtr so tham theo murc 14i suat 13 20%/nam trén sd
tién cham tra 1a 484.243.135 dong.

_Tai ban khai ngay 09/06/2015 va qua trinh giai quyét vu dn, bi don la éng
Nguyén Dinh Long H va dai dién bi don la ong Lwong Hoang D trinh bay:

Cong ty P c6 gui cho 6ng H Hop ddng thi cong nha phd ngay 10/10/2013
nhu ban Cong ty P ndp cho Toa an. Ly do 6ng H chuwa ky 1a chua théng nhét
don gia thi cong va chua c6 hd so thiét ké, tuy nhién c6 dong y trong qua trinh
thi cong thi Cong ty P s€ hoan thién ho so thiét ké. Thoi han hop déng ciing
chua théng nhat do ho so thiét ké chua hoan chinh, con cac diéu khoan khéc
khong quan trong nén ong H ciing khong xem xét. Noi chung 6ng H chua thong
nhat noi dung hop dong nén chua ky.

Tuy chua thdng nhat cac diéu khoan cu thé nhung hai bén thong nhat Cong
ty P van tién hanh thi cong cin nha s0 424 T, Phuong S, Quan M, Thanh phd H
cho 6ng H. Vigc thi cong dugce tién hanh timg budc, gia tri quyét toan cong trinh
s& duoc cin cr theo khdi lwong thuc té thi cong va dua theo quy dinh cua phép
lut.

Trong qua trinh thi cong, éng H di tam tmg cho Coéng ty P sb tién 1a
1.940.000.000 ddng. Sau khi hoan thanh viéc xdy dung thi hai bén s& thong
nhat lai sb tién da thi cong theo quy dinh ciia Nha nuéce dé thanh 1y hop dong.
Tuy nhi€n khi nhan cong trinh ngay 25/01/2014, phia Cong ty P chua dua ra
ban quyet toan nao xem gia tri cong trinh xay dung la bao nhiéu nén Cong ty P
yéu cau ong H phai tra thém s tién 484.243.135 dong 1a khong ¢ can ctr.

Ong H c6 nhan dugc 03 gidy dé nghi thanh toan vao cac ngay 18/6/2014,
ngay 26/6/2014 va ngay 09/7/2014 ciua Cong ty P. Ong H d tra 1oi cho Cong
ty P theo Thu yéu cau lan 1 ngay 18/6/ 2014 (02 trang), Thu yéu cau lan 2 ngay
08/07/2014 (03 trang) va Thu yéu cau lan 3 ngay 17/07/2014 (02 trang) 1 phai
stra chira nha cho 6ng H thi ong H méi thanh toan sé tién con lai. Gia dinh ong
H c6 sép xép thoi gian stra chita nhung khong nhan dugc phan hdi ctia Cong ty
P. Do Céng ty P khong sira chira nha nén ong H phai ty stra chira dé vao o.
Cong ty P phai c6 bang quyét toan theo quy dinh phap luat thi 6ng H méi chip



nhan thanh toan sb tién con lai néu c6. Ong H khong cé trach nhiém phai lap
ban quyét toan.

Ong H nop Ban ké hoach stra chita ciia Cong ty P giri 6ng H, sau d6 6ng
H c6 phan hdi chi tiét mot sb ndi dung can sira chita thém va thoi han stra chira
gtri lai Cong ty P nhung Cong ty P khong phan hdi. Sau d6 éng H gui tiép email
ngdy 07/06/2014 c6 nodi dung nhic Cong ty P hoan thién cac 16i ki thuat trong
xay dung cin nha cua 6ng. Hai tai liéu ndy ching minh phia ong H ¢ yéu cau
Cong ty P stra chirta nha nhung ho khong thyc hién.

Tai phién toa so tham:
- Pai dién nguyén don - 6ng Nguyén Trung T trinh bay:
Giit nguyén quan diém nhu trén va bo sung:

Khi cong trinh co ban hoan thanh, Cong ty P yéu cau nghiém thu nhung
phia 6ng H khong thyc hién. Theo quy dinh tai diém d khoan 2 Piéu 75 Luat
Xay dyng nam 2003 thi “chu dau tu c6 trach nhiém t6 chirc nghiém thu, thanh
toan, quyét toan cong trinh” , do d6 nghiém thu khong phai la trach nhiém cua
don vi thi cong. Tai thu yéu cau lan 2 ngay 08/07/2014 cua 6ng H gui Cong ty
P, ong H ¢6 khiang dinh s& ddng ¥ thanh toan sb tién con lai 1a 484.243.135
ddng néu Cong ty P sira chita nha xong.

Mic du 6ng H ludn lay 1y do cac hang muc cong trinh hu hong nén
khong dong ¥ thanh toan s tién con lai, nhung trong qua trinh giai quyét vu an,
phia 6ng H khong chimg minh dugc hang muc nao bi hu hong va hu hong co6
xuat phat tir 16i cta don vi thi cong hay khong.

~_ Cong ty P yéu cau ong H phai tra sb ‘gién thi cong con thiéu bao gom ca
s0 tién bao hanh cong trinh 5% gia tri hop dong va tién 1ai do cham thanh toan,
tong cong la: 484.243.135 dong + 621.333.000 dong = 1.105.576.135 dong.

- Bi don c6 ong Luong Hoang D trinh bay:
Giit nguyén quan diém nhu trén va bd sung:

Ong H khong ky hop ddng thi cong nha phd ngay 10/10/2013 voi Cong
ty P vi chua théng nhat vé don gia thi cong va chua c6 ho so thiét ké thi cong.

Ong H chua bao gid dong y va thira nhin sb tién téng cong la
2.424.243.135 d6ng ma Coéng ty P cho ring 1a gia tri thyc té di thuc hién vi
Cong ty nay khong dua ra dugc bét cur tai liéu ching ctr gi chimg minh cho yéu
cau vo 1y cua minh, do d6 6ng H khong ddng ¥ thanh toan theo yéu cau cua
Cong ty P. Ong H khong c6 nghia vu phai ching minh gia tri cong trinh ma
nghia vu chimg minh thudc vé Cong ty P.

Ong H di timg dé xuat Toa an kiém dinh gia tri thi cong nhung vé yéu
cau giam dinh phai 14 nghia vu ctia Cong ty P dé ching minh cho yéu cau cua
ho. Cong ty P dd yéu cau giam dinh tir ngay 15/05/2015 nhung cho dén nay van
khong ky hop dong giam dinh ching t6 Cong ty P di lo ngai vé khéi luong va



chét lwong cong trinh thi cong ciia chinh minh. Ong H khang dinh chi dé xuat
viéc giam dinh chir khong yéu cau giam dinh.

- Nguoi lam ching: 6ng Bui MinhTung trinh bay:

Ong T 13 k§ su duwoc Cong ty P giao nhiém vu giam sat cong trinh nha cta
ong H sau khi nha duogc gia cd xong phén mong, trude do 1a nguoi khac giam sat.
Trong qua trinh giam sat, 6ng T ching kién chii nha 14 6ng H c6 yéu cau thay doi
mot s hang muc so véi ban dau nhu: lac dau ctra 1a nhom kinh sau d6 chuyén
sang cira pro-mi-no, ctra Pong Tam window, vé phan ndi that c6 phat sinh thém 1a
lam ti1, 1am trang tri, khung chong trdm. C6 mot s nha thau phy cong ty thué vao
lam nhu lam kinh lan can, lam tuong... 6ng T chi nh¢ nhimg thay d6i hang muc
chinh, khéng nhd hét nhimg chi tiét khac. Viéc phat sinh va thay d6i mot s6 hang
muc duoc ong H va cong ty thoa thuan thé nao thi 6ng T khong biét, ong chi lo
phan giam sat.

Ban an dan su so thim s 237/2020/DS-ST ngay 20/8/2020 cua Tda an
nhan dan Quan M di quyét dinh:

1. Chap nhan mot phan yéu cau khoi kién ctia Cong ty TNHH P.

Ong Nguyén Dinh Long H c6 nghia vu tra cho Cong ty TNHH P tong sb
tién 1a 562.648.287 ddng (ndm trim sau muoi hai triu, sau trim bén muoi tam
nghin, hai trim tim muoi bay dong) (gdm tién thi cong con thiéu 1a
363.030.979 ddng, tién 14i do cham thanh toan 1a 199.617.308 ddng) theo Hop
dong thi cong nha ph ddi véi can nha s6 424 T, Phuong S, Quin M, Thanh
pho H.

Viéc tra tién dugc thuc hién mot 1an tai co quan thi hanh an dan su ¢
tham quyén ngay sau khi ban an c6 hi¢u lyc phap luat.

Ké tir ngdy Cong ty TNHH P c6 don yéu cau thi hanh an cho dén khi thi
hanh 4n xong, ong Nguyén Dinh Long H con phai chiu khoan tién 14i cua s tién
con phai thi hanh an theo murc 13i suit qui dinh tai Didu 357, Diéu 468 cua Bo
luat Dan su tuong img voi thoi gian chua thi hanh an.

2. Khong chip nhén yéu cau ctia Cong ty TNHH P vé& yéu ciu 6ng
Nguyén Dinh Long H phai tra sb tién 542.927.848 dong (nim trim bén muoi
hai triéu, chin trim hai muoi bay nghin, tdm trim bén muoi tdm ddng) (gém
tién bao hanh cong trinh 1a 121.212.156 ddng, tién 1ai vuot qua quy dinh 13
421.715.692 dong).

Ngoai ra con tuyén quyét dinh vé 4n phi va quyén khang cio cia cic
duong su.

_ Ngay 03/9/2020, Cong ty TNHH P c6 don khang cao yéu cau sira mot
phan Ban an dan su so tham vai 1y do;

Thu nhat: Toa cip so :chém khéng‘chép nhan mot phan yéu cau thanh
toan ng goc 1a 121.212.156 dong vi cho rang day 1a so tién bao hanh ma Cong
ty P co trach nhiém bao hanh cho cong trinh 424 T la khong dung vi Cong Ty
khong con trach nhiém bao hanh do da hét thoi1 gian bao hanh.



Thir hai: Toa cap so tham khong chap nhan mét phan yéu cau thanh toan
tién 13 1a 421.715.692 dong vi cho rang khong thé ap dung muc lai suét
20%/nam. Toa so tham cho rang bi don khong dong ¥ v6i cac didu khoan tinh lai
suat cham thanh toan 1a khong dung boi xuyén sudt qua trinh giai quyét vu an, bi
don da thua nhan gia tri cua Hop ddng thi cong nha phd ngay 10/10/2013. Nén
cin cr vao Diéu 7 ciia Hop dong nay duong nhién dugc xem 13 ¢6 gia tri phap 1y
rang budc trach nhiém cac bén thyc hién do d6 Cong ty P khang cao yéu cau sira
an so tham theo hudng chap nhén toan by yéu cau khoi kién cua nguyén don
budc bi don phai thanh toan sb tién thi cong con thiéu 1a 484.243.135 dong va
tién 13i cham thanh toan 14 621.333.000 dong.

Ngay 03/9/2020, bi don 6ng Nguyén Pinh Long H c6 don khang cdo
toan bo Ban an so tham s6 237/2020/DS-ST ngay 20/8/2020 véi céac ly do;

Tai phan nhan dinh cta Ban an so tham, trang 9 ghi:

“Xét thdy sau khi éng H nhdn nha va cé tranh chdp ... Tuy nhién, tai
phién toa ong H da thua nhdn gia tri thi cong theo thoa thuan ngay 10/10/2013
la tir 1.2 ti dén 1.3 ti dong va thoi han ban giao céng trinh la ngay 08/01/2014.
Ngay 25/01/2014 ong H dd nhdan nha vao o nhung hai bén khong lap bién ban
nghiém thu cong trinh.”

- Viéc nhén dinh trén cta toa cap so tham 1a khong ding, trong sudt qué
trinh tranh chip 6ng H d3 ludn trinh bay khi t6i vao & cin nha nay thi cong
trinh van chua 1am xong, 6ng H chi don tam vao & vi lic d6 di 1a can Tét
Nguyén dan roi. Viéc khong 1ap bién ban nghiém thu cong trinh 1a do 13i cua
nguyén don vi nguyén don da khong thuc hi¢n viéc chuan bi cac tai liéu dé
phuc vu viéc nghiém thu cf)ng trinh va ban giao cong trinh theo Piéu 80 Luat
x@y dung va gia tri toan bd vi€c stra chita cong trinh tam udc tinh khoang 1.2
dén 1.3 ty dong chtr khong phai nhu nhén dinh cua Toa an so tham 13 gia tri
thoa thuan ban dau 1a tir 1.2 dén 1.3 ty dong.

Toda cap so tham nhan dinh: “Céng ty P va éng H déu thong nhdt ong H
da thanh toan tlén thi cong cho Cong ty P nhiéu lan, sau khi nhdn nha éng H con
thanh toan tzep 3 dot, dot cudi thanh todn vao ngay 14/3/2014 voi s6 tién
85.000.000 dong, tong sé tlen ong H da thanh todan cho Cong ty P la
1.940.000.000 dong. Xét thdy sé tién thanh todn cho Céng ty P la 1.940.000.000
dong la cao hon sé tién theo hop dong thi cong ban dau ngay 10/10/2013 la
1.300.000.000 dong nén cé co sé xdc dinh viéc thi cong nha phé cé phdt sinh
thém”.

Ong H khong dong y voi nhan dinh nay cia Hoi dong xét xir so thamvi
nhu d3 phan tich & trénchi phat sinh thém phan cira nhom kinh thanh cira
window ma gia tri cong trinh tang 1én 13 2.424.243.135 dong (Géap ddi so vai
gia tri tam udc tinh ban dau cia hai bén), diéu nay 13 qua vo 1y nhung Hoi dong
xét xir khong 1am rd ma suy dién va ap dat mot cach phi 1y khi cho rang phan
phat sinh trén 13 hop 1y. Ong H khang dinh chua bao gior xac nhén va thira nhan
hop dong thi cong ngay 10/10/2013 va chua bao gid thtra nhan viéc nguyén
don d3 thi cong xong cong trinh... bodi ngay tai thu yéu cau lan 1 (Poan cudi



cua thu): “ching toi da khang dinh viéc nay nhw sau: “T rong truong hop Cong
ty TNHH P khéng muon tzep tuc hoan thi¢n cong trinh ndy, ching toi dé nghi
hai bén sé thuwong thdo gid tri hop dong da thie hién doi véi viée thi cong nha
& néu trén can cir theo cdc quy dinh vé don gid va dinh mirc theo quy dinh hién
hanh trén tinh than doan két va tén trong nhau”.

Viéc ong H don vao nha & trude khi hai bén chua tién hanh nghiém thu
ban giao cong trinh khong cé nghia l1a xac dinh cong trinh da hoan thanh va
chip nhéan thanh toan s tién con lai theo nhu trinh bay cta phia nguyén don
diéu d6 duoc ching minh;

“Ngay 15/5/2015 nguyén don c6 don yéu cau kiém dinh gié tri xay dung
cong trinh lam can cr cho viéc thanh toan”, nhung toa khong giai quyet don
nay cho dén 05 nim sau nguyén don mdi lam don rat lai yéu cau kiém dinh,
Toa cap so tham dua ra 1y do 13 do 6ng H d3 vao ¢ vao nam 2014 nén viéc
kiém dinh khong con kha thi vi hién trang, chat lugng cong trinh d thay ddi.
Pay 1a su suy dién chi quan, boi 1a don vi thi cong thi nguyén don phai co
nghia vu chirng minh gia tri thi céng ctia minh, méi c6 co s& dé thanh toan..

- V& noi dung tai trang 9 ctia ban an so thAim: Ong H cho rang 16i khai
ciia nguoi 1am chung 13 éng T c6 su mau thuin chua duge Toa 1am rd vé chi
tiét khi thi khai“cé mot sé thau phu cong ty thué vao 1am”, tai phién toa é6ng T
trinh bay 1a c6 mot sd thau phu do 6ng H thué vao 1am. Ong T khing dinh ong
1a nguoi lam cong cho Cong ty, viéc Cong ty P va 6ng H thoa thuan nhu thé
nao o6ng T khong biét. nhung Toa so tham lai nhan dinh “Viéc cong trinh phat
sinh thém chi phi la phu hop voi loi khai cua nguoi lam ching tai phién toa va
phu hop voi viéc ong H thira nhdn co su thay doi mot s6 trang thiét bi cho can
nha so véi ban dau. Hai bén khéng liét ké chi tiét dwoc nhitng hang muc thay
déi va phat sinh vi khéng ky phu luc hop dong va ciing khéng cé chirng tir
chung minh”. Nhan dinh nay cua toa la khong c6 can ctir va Toa xac dinh 6ng T
la nguoi lam chung 1a khong khach quan vi 6ng T 1a nguoi lam cong an luong
cho Cong ty P.

Thir ba: Khi thyc hién viéc stra chira thi s€ phai xin phep va c6 ban vé&
goi cho cac co quan chirc nang dé dugc phé duyét, tuy nhién tit ca nhiing gidy
to phap ly trén Cong ty P déu giir va khong dwa cho ong H. Tai phién toa ca
Cong ty P va 6ng H déu thira nhan diéu nay, v6i chimg ctr nay 18 ra Toa an cip
so thAm phai yéu cau Cong ty P c6 nghia vu nop hodc Toa an c6 thé thu thép tai
co quan co tham quyén dé biét dugc don vi thi cong s€ thi cong nhu thé ndo tir
d6 c6 thé yéu cau cong ty P cung cap hoa don chimg tir theo quy dinh.

Can ctr khoan 1 Diéu 81 Luat xay dung 13; “Nha thdu cé trach nhiém Idp
hé so thanh todn, quyét todn khoi lieong céng viéc da thuwc hién”.

Ong H khang dinh giira ong H va cong ty P chua bao gid xac dinh hay
chdt cong ng, cling nhu gia tri cong trinh thi cong do nguyén don chua thuc
hién nghia vu cua minh da duoc phap luat quy dinh.

Vi vay, ong H khong d6ng y thanh toan sd tién vo 1y nhu nguyén don
yéu cau (gap 2 1an so véi gia tri thoa thuén ban dau).



Hoi ddng xét xir so tham khong hé cin cir bat ky mot tai liéu, ching cir
thuc té nao trong vu an dé danh gid va xét xr vu an, ma chi la nhirng suy luan
chu quan tir su cét ghép cac cau chir khong day du, khong dang ban chat khach
quan ctia vu an trong cac thu yéu cdu cta éng H goi cho Cong ty P dé 1ap luén
“Theo quy dinh tai diém d khoan 2 Piéu 75 Luat xdy dung 2003” chdp nhan
yéu cau vo 1y ctia nguyén don.

Tda 4n cdp so thim ciing chua mdt 1an xudng cin nha thi cong dé xem
xét tham dinh tai chd can nha thi cong, ciing nhu khong thu thap céc tai liéu
ching ctr tai cac co quan chire nang nhu ho so xin phép thi cong, ban vé thiét
ké thi ~cong,...vi theo quy dinh phap luét thi don gia/gia tri xay dung dya trén
cac yéu tb nay. Toa cap so tham khoéng can ctr vao diéu 80, 81 Luat Xay dung
nam 2003 dé lam cin ct x4c dinh 13i cta cac bén;

Tir nhitng 1y do trén 6ng H yéu cau Toa an cip phic tham giai quyét
nhirng viéc sau day:

- Truong hop Toa an nhén dan Quan M da vi pham nghiém trong phap
luat t6 tung dan su va phap luat noi dung cua Luat Xay dung 6ng H yéu cau
Tda an nhan dan cip phiic thim huy ban an so thim dé giai quyét lai.

- Trudng hop Toa an cdp phac thim danh gia viéc vi pham cua cip so
tham la khong nghiém trong thi dé nghi Ho1 dong xét xir stra an so tham, khong
chap nhan toan bo yéu cau khai kién cua nguyén don.

Tai phién toa phuc tham;
Nguyén don khong rat don khéi kién, khong rat don khang cao.

Ngudi dai dién hop phép va Luat su vé quyén va loi ich hop phap cia
nguyén don cho rang phia bi don khong ching minh va dua ra duoc cu thé cac
hang muc hu hong hay chua hoan thién dbi v6i nhiing hang muc hu héng nhu
bong rét mdt vai vién gach 6p tuong, nghet bon cau, ... cho thdy viéc hu ‘hong
nay la nhimg 16i thong thuong thudc pham vi bao hanh khong anh huong dén két
cau cong trinh. Du phia 6ng H khong ky hop dong nhung dé co gitr email qua lai
giita hai bén nhu vy 6ng thé hién ong H da dong ¥ thong nhit chap nhan giao
dich nay thong qua hinh thirc email. Can ctr dé nguyén don yéu cau tra sO no trén
chinh la viéc ong H dé xac nhan théng qua cac thu yéu cau qua lai gifta hai bén.
Phia ngén don thay da co du co so dé xéac dinh sb tién 6ng H con no nguyén don
ma khong can phai tién hanh giam dinh xay dung. Do d6, d& nghi Toa sira 4n so
tham theo hudng chap nhan yéu cau khai kién cia nguyén don.

Bi don khong rat don khang cao cho rang Toa cdp so thim di vi pham
nghiém trong thu tuc t6 tung va danh gia ndi dung thiéu khach quan dong thoi
c6 dua ra ching cr méi 13 Hop dong thi cong cai tao sira chita nha ngay
22/02/2014 giita Bén giao thau ong Nguyén Pinh Long H véi bén nhan thau 1a
ong Nguyén Thai K c6 dia chi E24 cu x4 Phu Lam D, Phuong 10, Quéan 6,
Thanh phd H c6 ndi dung thi cong cai tao cong trinh sd 424 T, Phuong S, Quén
M, Thanh phd H (kém theo bang danh sach cac hang muc stra chita v6i tong gia
tri hop dong 1a 163.000.000 dong), va dé nghi Hoi dong xét xur dua oOng



Nguyén Thai K véo tham gia to tung véi tu cach la nguoi co quyén loi, nghia
vu lién quan trong vu an nay. Vi vay dé nghi Hoi dong xét xur phic tham huy
ban 4n dan sy so thim giao hd so vé cho Toa 4n nhan dan Quan M xét xir lai
theo thua tuc so tham.

Pai dién Vién kiém sat nhan dan Thanh phd H phat biéu ¥ kién vé
vi¢c tuan theo phap luat cia chu toa, thu ky, Hoi dong xét xu, viéc chap
hanh phép luat cua cac duong su va vé ndi dung nhu sau:

o f Vé t6 tung: Trong giai doan phtic tham, Tham phan, thu ky va Hoi
dong xét xu da tuan thu ding cac quy dinh cua B luat TO tung dan sy nam
2015. Cac bén duong su déa thuc hién cac quyén va nghia vy cia minh ding
quy dinh cta B luat T6 tung dan sy nam 2015.

+ V& nodi dung: :Féa cép SO thém da vi pham ngh%ém trong thu tuc tcf)
tung, khong xem xét tham dinh tai cho va cho tién hanh kiém dinh xay dung dé
lam can cur giai quyet vu an. Phia Vién kiém sat d€ nghi Hoi dong xét xur phuc
tham huy ban an dan sy so tham,;

NHAN PINH CUA TOA AN:

Sau khi nghi@n ctru céc tai liéu co trong hd so Vu‘én duoc thim tra tai phién
toa va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xtr nhan dinh:

[1]. V& t6 tung: V& thoi han khang cdo ciia nguyén don va bi don déu con
trong tho1 han luat dinh.

[2]. V& ndi dung:

o [2.1]. Xet, yéu cﬁu khang cao ctia bi don yéu cau Toa phiic tham huy an so
tham do Toa cap so tham c¢6 vi pham nghiém trong thu tyc t6 tung khi khong xem
xét thé{n tai cho, cho tru’ng,céu giam dinh ki€m dinh chat lugng va gia tri xay
dung dé lam can cur giai quyét vu kién:

Xét tai Hop dong thi cong nha pho s6 05/2013/HD-TNP ngay 10/10/2013
gitta bén A: Ong Nguyén Dinh Long H va bén B Cong Ty TNHH P ¢6 néi dung
cu thé nhu sau;

“Piéu 1; Pham vi cong viéc thuc hién

1.1 Bén A dong ¥ giao cho bén B thuc hién viéc thi cong phan thé va nhén
cong phan hoan thién cong trinh nha o tai dia chi: 424 T, Phuong S, Qudn M,
Thanh pho H.

12 Khoi lrong cong viéc bén B phdi thuc hién theo hop dé{@g duoc néu chi
tiet trong bang bao gia ngay 06/10/2013 dwoc hai bén thong nhat, ky chap nhén
va tro thanh phu luc khong tdach roi cua Hop dong nay.

Cdc tai liéu sau ddy dwoc coi la mét phéan ciia hop dong:

- Bang bao gid (du todn); Ho so thiét ké (mién phi); Ban tién do thuc hién
cong viéc, cac ho so ky thuat co lién quan.

Piéu 3: Gid tri hop dong la: 1.300.000.000 dong chwa VAT,
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Piéu 4: phwong thirc va diéu kién thanh todn;
Tai muc 4.3 Ho6 so dé nghi thanh todan g&m:

4.3.1 DPoi véi cde dot 1,2,3,4,5: hé so thanh todn g&m gid'y de nghi thanh
toan cua bén B.

4.3.2 Poi véi dot 6: Ho so thanh todn gom:

Gidy dé nghi thanh todn ciia bén B

Bién ban nghiém thu va ban giao cong trinh dwa vao s dung.
Bdn vé hoan céng. Bang quyét toan; Bién ban thanh Iy hop dong:
Piéu 5: thay déi phat sinh khoi heong;

5.1 Trong truong hop c6 phdt sinh thay déi hay do sira déi thiét ké hodc
theo yéu cdu ciia bén A so véi Hop dong, bén b sé nhanh chong ldp dw todn va chi
16 thoi gian thire hién cdc céng viéc sira doi phdt sinh nay, trinh cho bén A xem
xét va phé duyét. don gia cua cdac hang muc phat sinh sé dwoc dp dung nhu sau:

- Néu don gid hang muc nao da c6 trong bang dy todn dwoc duyét thi sé dp
dung don gia do.

- Néu don gid hang muc nao khéng cé trong bing dy todn dd duwoc
duyét, don gid sé dwoc thwong lwong va dong ¥ béi hai bén bang van ban. Todn
bé phdt sinh thay doi sé dwoc thé hién bang mét phu luc hop dong. Bén B chi
dwpc phép tién hanh thi cong cdc hang muc phdt sinh sau khi di dwoc bén A
dong ¥ bang van badn.

Tai muc tiéu muc 7.2.2 ; 7.2.6 muc 7.2 Diéu 7 quy dinh vé trach nhiém cia
bén B “.. Trién khai lai bé ho so kj thudt thi cong theo yéu cdu ciia bén A, dam
bao thi cong theo ding thiét ké, d todn, quy cdch, chat lwong da thdng nht...
Phéi hop véi bén A t6 chirc nghiém thu, xdc dinh khoi lugng xay ldp hoan thanh
theo giai doan ciing nhw khi két thiic lam co so thanh, quyét todn cong trinh”.

Piéu 9 quy dinh; ... moi sua dql bQ sung cdc diéu khodn trong hop dong
phdai dwoc hai bén thoa thuan thong nhat bang van ban..”

Nhan thdy, phia cong ty P 1a bén soan thao tt ca cac diéu khoan ndi dung
ctia hop ddng mic du phia bén chi dau tu 13 6 ong H khong ky tén trong hop dong
nhung 6ng H ciing thira nhén trude do co trao d6i qua email va ciing dong ¥y thong
nhat dé Cong ty nay thi cong cin nha ctia éng H,va trong qua trinh toa thy 1y giai
quyét 6ng H xac dinh gia tri thoa thuén 1a 1,2 ty dén 1,3 ty va sau d6 c6 phat sinh
thém mot s6 hang muc cong trinh 13 sy that. Diéu d6 da ching minh viéc Cong ty
nay soan thao hop dong dua trén co so sy thoa thuan miéng gitra hai bén, nhung
chinh Cong ty P lai khong tuan thu nhimng ndi dung minh da soan thao cu thé 1a
muc 1.2 diéu 1; muc 4.3 Piéu 4; muc 7.2 diéu 7 va Piéu 9 cta hop dong nhu da
vién dan & trén, dan dén trong qua trinh giao, nhan va sir dung nha cac bén khong
thé théng nhat duoc gia tri thi cong cong trinh, nhitng hang muyc thi céng chua
hoan thién, nhitng hang myc hu hong do 16i k¥ thuat... vi do khong co cac phu
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luc hop dong vé khdi lwong thi cong phat sinh, cac bang thanh quyét toan, cac ban
ve thiét ke k¥ thuat, ban v€ hoan cong... dan dén viéc tranh chap .

Xét, trong qua trinh Toa so tham thu 1y giai quyet thy ngoai cac tai liGu
ching cur do cac bén duong sy cung cap, Toa so tham khong tién hanh thu thap
bat cw tai lidu chimg ctr nao khéc, tham chi phia nguyén don c6 don yéu cau
kiém dinh gia tri xay dung tu ngay 15/5/2015, trong hd Sy thé hién Toa c6 ra
Quyét dinh trung cau giam dinh s ngay 15/5/2015 (BL s6 53) nhung tai phién
tdoa phia dai dién nguyén don cho rang khong duoc biét va ciing khong dugc
Toa so tham giao quyét dinh nay cho nguyén don dé lién hé voi Cong ty cd
phan kiém dinh xdy dung Sai Gon dé lam cac thu tuc dong tam tng chi phi
giam dinh xay dung theo quy dinh, nhung trong sudt 05 nim sau d6 nguyén
don rat yéu cau nay Toa ciing chap nhan.

Xet, phia bi don c6 thu kién nghi ngay 12/6/2015 “dé nghi Toa dn cap SO
tham yéu cau Céng ty P tién hanh sira chita trong thoi gian som nhat, néu ...
Céng ty khéng sira chita thi phia bi don tw tién hanh sira chita.”

Thay, Toa cp S0 thim khong nhimg khong xu ly thu kién nghi nay cua
duong sy cting khong tién hanh xem xét thim dinh tai chd ma chi can cr vao gidy
dé nghi thanh toan lan 1 ngay 18/6/2014 cua Cong ty P va vién din mot cach
phién dién mot phan ndi dung thu yéu cau lan 2 ngay 08/7/2014 cua éng H dé tur
d6 dua nhan dinh chu quan “xdc dinh gid tri cong trinh hai bén da thong nhdt la
1.940.000.000 dong (so tién da thanh todn) + 484.243135 dong (so tién thi cong
con lai)= 2.424.243.135 dong. S tién nay phu hop voi loi khai cua Cong ty...
trong khi ong H chua bao gio thong nhat gia tri cong trinh ma Cong ty P da thi
cong 14 2.424.243.135 dong.

Xét, tai phén cudi cia myc 2.1 trong phan nhan dinh cua ban an so tham da
nhan dinh: “...viéc ong da thanh toan cho Cong ty P s6 tién 1.940.000.000 dang la
dd virot qud so tién Cong ty P thi cong. Tuy nhién trong qud trinh giai quyét vu an
ong H khong co yéu cau phan 16 budc cong ty P phdi tra lai so tién do da chi vueot
qud s6 tién thi cong. Tuy 6ng H khéng thira nhdn nhung cdc vin ban giri qua lai
giita hai bén nhuwr dd phan tich trén da cé co sé xdc dinh sé tién thi cong éng H
chua thanh todn cho Cong ty P la 484.243.135 dong. Cong ty P khéng phdi
chirng minh sé tién da thi cong vi téng so tién thi cong la 2.424.243.135 dong
da dwoc hai bén thong nhdt dya trén cac chirng cir da phan tich. Ong H khong
chdp nhdn tra sé tién thi cong con lai thi phai c6 yéu cau phan 16 va chimng
minh dé bii triv vao nghia vu phai thanh toan so tién con lai. Tuy nhién éng H
da khang dinh khéng cé yéu cau gi doi véi Cong ty P, ong chi khéng chdp nhén
thanh toan vi Cong ty P khong chung minh dwoc gia tri da thuc hién la khong
6 co s& chdp nhdn.

Thdy, nhan dinh nay cta toa so thim vira khong c6 can cir phap ludt lai vira
mAu thuln trong qué trinh danh gia chimg c khi x4c dinh phia 6ng H khong chip
nhan sb tién ma phia nguyén don dua ra va khang dinh khong c6 su théng nht
trong cac thu yéu cau qua lai giita hai bén va viéc 6ng H trinh bay néu trén 1a noi
dung phan bac lai yéu cau khoi kién ctia nguyén don chir khéng phai 13 yéu cau
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phan t6 nhu Toa cip so tham nhan dinh. Chinh do viéc danh gia sai khi cho
rang ddy 13 yéu cau phan t6 nhung do 6ng H khéng c6 don yéu cau phan t6 nén
khong xét 1a khong chinh xac da gy thiét hai dén quyén va loi ich hop phap
cua ong H.

Xét thdy, trong vu 4n nay do ca hai bén khong dua ra dugc cac ching cir
cu thé rd rang dé 1am can ctr giai quyét xac dinh 15i ciia mot trong cac bén nhu;
gia tri toan bd thi cong cong trinh; Gia tri cac hang muc thay doi phat sinh;
Chat luong thi cong cong trinh c6 dat tiéu chuan hay khong; Cac hang muc thi
cong nao bi hu héng do 16i ki thuat thudc pham vi giéi han bao hanh cta nha
thau; hang muc thi cong nao chua hoan thi€n; gia tri thi cong hoan thién 1a bao
nhiéu; di duoc hoan thién hay chua do nha thau hoan thién, hay do chii dau tu
tu khic phuc sua chira..... bé giai quyét vu an dugce triét dé, xac dinh 13i cua
cac bén mot cach chinh xac ding phap luat thi viéc phai tién hanh xem xét
tham dinh tai chd va trung cau giam dinh ma cu thé 1a viéc kiém dinh chat
lugng xdy dung va gia tri xay dung la rat can thiét, nhung Toa cip so thim d3
khong tién hanh cac bién phap thu thap ching cir theo quy dinh tai cac Dleu
101, Piéu 102, 104 B luat TH tung dan sy nam 2015, nhitng vi pham nay cap
phuc tham khong thé khéc phuc dugc.

Tai phién toa phia dai dién bj don da cung cip chimg ctt méi 1a Hop dong
thi cong cai tao sira chita nha ngay 22/02/2014 giita bén giao thau 6ng Nguyén
Dinh Long H véi bén nhan thau 14 6ng Nguyén Thai K c¢o dia chi E24 cu xa D,
Phuong M, Quan S, Thanh phé H, c6 noi dung thi cong cai tao cong trinh sb
424 T, Phuong S, Quan M, Thanh phd H. (kém theo bang danh sach cac hang
muc stra chira voi tong gia tri hop dong 1a 163.000.000 dong).

Xét, can thiét phai dua 6ng Nguyén Thai K vao tham gia to tung voi tu
cach 12 ngudi c6 quyén loi, nghia vu lién quan méi ¢ co so dé xac dinh gia tri
xay dung stra chira thuc té cong trinh s6 424 T dé tir 46 xac dinh viéc nguyén
don yéu cau bi don thanh toan sd tién thi cong con thiéu 1a bao nhiéu hay phia
bi don di thanh toan cho nguyén don vuogt qua sd tién thi cong thuc té. Thiy,
day 1a tinh tiét méi phat sinh ma cip phuc thim khong thé khic phuc dugc tai
phién toa.

Tir nhitng phén tich néu trén xét can phai hily 4n so tham dé giai quyét lai
theo thu tuc so tham.

Do huy &n so thdm nén Hoi dong xét xur khong xét cac ndi dung khang
cao khéc.

[6] .Vé an phi dan sy phuc tham:

Do huy an so tham nén cac duong su khang cao khong phai chiu 4n phi dan
su phuc tham theo quy dinh cta phap luét.

Vi cac 1€ trén,

QUYET PINH:



13

Cin cir diém b khoan 1 Piéu 38, Diéu 148, khoan 3 Dicu 308, Piéu 310
cua B0 luat To6 tung dan sy nam 2015;

1. Chép nhén yéu cau khang cdo cta bi don.

Huy Ban 4n dan su so tham sé 237/2020/DS-ST ngay 20 thang 8 nam
2020 ctia Toa 4n nhan dan Quan M, Thanh phd H va chuyén ho so vu an cho

Toa an nhan dan Quan M, Thanh phd H giai quyét lai vu an theo thi tuc so
tham .

2. V& an phi dan sy phiic tham:

Céc duong su khang cao khong phai chiu an phi phiic tham theo quy dinh
cua phap luat.

Hoan lai Cong ty Trach nhiém htru han P 300.000 (ba tram nghin) dong
tién tam Ung an phi phuc tham theo Bién lai thu tién tam tng an phi so:
AA/2019/0014990 ngay 08 thang 9 nam 2020 cua Chi cyc thi hanh an dan su
Quan M.

Hoan lai bi don 6ng Nguyen binh Long H 300.000 (ba tram nghin) dong
tién tam Gng 4n phi phic tham theo Bién lai thu tién tam Ung 4n phi sé:
AA/2019/0014999 ngay 10 thang 9 nam 2020 cua Chi cuc thi hanh an dan su
Quan M.

3. Ban an phiic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhin: _ - TM. HQI PONG XET XU

- TAND Cap cao tai TPH; THAM PHAN — CHU TQA PHIEN TOA
- VKSND Cap cao tai TPH;

- VKSND TPH;

- TAND Quan M;

- Chi cuc THADS Quan M;
- Céc duong su;
- Lu’u

8632

000099
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