TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN CU CHI DPoc 1ap — Tu do — Hanh phiic
THANH PHO HO CHIi MINH

Ban 4n s6: 01/2022/KDTM-ST
Ngay 03-01-2023
VIV Tranh chép hop dong

mua ban hang héa

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN CU CHI, THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir so tham gom c:

Tham phdn - Chii toa phién toa: Ong Bui Son Ha

Cdc Hoi tham nhan dan:

Ong Nguyén Ngoc Canh

Ong Huynh Vin Bé.

- Thuw ky phién toa: Ong Nguyén Thanh Puc — Thu ky Toa 4n.

- Dgi di¢gn Vign kiém sit nhén dan huyén Cii Chi, Thanh phé Ho6 Chi Minh
tham gia phién toa: Pao Van Tién - Kiém sat vién.

~ Ngay 03 thang 01 nam 2023 tai Tru s¢ Toa an nhan dén huyén Cu Chi, Thanh

pho HOo Chi Minh xét xir so' thdm cong khai vu an thy ly s6 30/2019/TLST- KDTM
ngay 27 thang 12 ndm 2019 theo Quyet dinh dwa vy én ra xét xu soO
583/2022/QBXXST-KDTM ngay 19/10/2022, Quyét dinh hodn phién toa sO

690/2022/QDST-KDTM ngay 10/11/2020, Quyét dinh tam nglmg phién toa sb
35/2022/QDST-KDTM ngay 06/12/2022 gitra cac duong su:

Nguyén don: Cong ty C6 phan Hoa chét A

Dia chi: L6 K4B, Khu cong nghiép L, duong s6 4, xd L, huyén B, Thanh ph Ho
Chi Minh.

Nguwoi dai dién theo ity quyén ciia nguyén don: Ong Nguyén Tién D, sinh nam
1987; dia chi: LO K4B, Khu cong nghiép L, duong so 4, x& L, huyén B, Thanh pho Ho
Chi Minh.

Bi don: Cong ty C6 phan Dinh dudng D

Dia chi: S6 109 Tinh 16 C, Ap 5, xa B, huyén C, Thanh ph H6 Chi Minh.

Nguoi dai dién theo phap lugt ciia bj don: Ba Pham Thi Kim O, chirc vy - Tong
Giam doc; dia chi: S6 227, Buong T, Phuong 03, Quan T, Thanh pho H6 Chi Minh.

NHAN THAY:

Tai Pon khoi kién dé ngay 17/5/2021, trong qud trinh tham gia 16 tung ciing
nhu tqi phién toa, Cong ty Co phan Hoa chat A co dai dién theo uy quyén la ong
Nguyen Tién D trinh bay:



Cong ty C6 phan Hoa chat A (Sau day goi tit 1a A) va Cong ty Co phan Dinh
dudng D (Sau day goi tat 1a Cong ty D) co ky két hop ddng nguyén tic vé mua ban
hang hoa s0 HCM20.127/HPNT/A-10-00244-00 ngay 25/11/2019. N6i dung ciua Hop
ddng cu thé nhu sau:

- A ban va Dolsure mua cadc mat hang Maltodextrin TQ DE 15-19 -
Qinhuangdao, Non Dairy Creamer Vina Creamer VC36- Code 021, Instant Whole
Milk Powder (28% Fat Min- Product code: 128) - pack size 25kg/bag, Instant Whole
Milk Powder Fortified (Product code: 128V) , pack size 25kg/bag, Premix Vitagrow A
Plus (Article code: XW20327322) (10kgs/bag), Skimmed Milk Powder Instant -
Laktopol (25kg/bao), Whey Protein Concerntrate 80% - Davisco - 22,68kg/bag.... vai
thong tin chi tiét theo Bang chao gi4, Pon dat hang, yéu cau dit hang cua Dolsure ¢6
xac nhan cua A.

- Hang hoa theo tiéu chuan ctia nha san xuat;

- Thoi han thanh toan: trong vong 45 ngay tir khi nhan dugc hang va Hoa don
gia tri gia tang.

Thyc hién Hop dong, COng ty A da giao hang cho Cong ty D va cudi mdi Quy
cac bén da thuc hién doi chi€u cong ng phat sinh.

Tai ban Xac nhan s6 du ngay 6/10/2020, cac bén da xac nhan cong no dén ngay
30/9/2020 1a 2.286.600.751 dong. Tir ngdy 01/10/2020, A tiép tuc ban hang cho
Dolsure cac hang héa vai chi tiét nhu sau:

N / Pon £ X LA
s | Noay hoa | gey e dom Tén hang vi | Pon gia | Op tén (bao
don tl'.nh lugng gom VAT)

Nguyén li¢u thuc pham- Puong

1 | 14/10/20 | SG/20E-0027809 | Maltodextrin (Maltodextrin DE | kg 950 | 13,600 13,566,000
15-19)
Bt Kem Khong Sira Vina

2 | 14/10/20 | SG/20E-0027812 Creamer VC36 (021) kg 750 | 36,363 29,999,475
Nguyén li¢u thuc pham- Puong

3 | 15/10/20 | SG/20E-0027955 | Maltodextrin (Maltodextrin DE | kg 1,325 | 13,600 18,921,000
15-19)
Nguyén liéu thyc pham - Bot

4 | 15/10/20 | SG/20E-0027956 | sita gay (Skim Milk Powder kg 650 | 77,000 55,055,000
Instant )
Bot Kem Khong Sita Vina

5 | 15/10/20 | SG/20E-0027956 Creamer VC36 (021) kg 825 | 36,363 32,999,423

6 |15/10/20 | SG/20E-0027956 gfgalfnee?\lfggg%s% Vina kg | 1200| 36363| 47,999,160
Nguyén liéu thuc pham ( Whey

7 | 15/10/20 | SG/20E-0027956 Protein Concentrate 80% ) kg 140 | 190,000 29,260,000
Nguyén liéu thyc pham

8 | 15/10/20 | SG/20E-0027956 | (Nutrivie MCT Vegetable Fat kg 280 | 190,000 58,520,000
Powder)
Nguyén liéu thuc pham - Sira
bdt béo tan nhanh ( Whole Milk

9 | 15/10/20 | SG/20E-0027958 | Powder Instantised, Fortified kg 850 | 85,000 79,475,000
with minerals and/or vitamins),
Product code: 128V




10

15/10/20

SG/20E-0027958

Nguyén li¢u thuc pham - Stra
bot béo tan nhanh ( Whole Milk
Powder Instantised, Fortified
with minerals and/or vitamins),
Product code: 128V

kg

3,275

85,000

306,212,500

11

15/10/20

SG/20E-0027958

Nguyén liéu thyc pham - Hon
hop vi lugng (MEG - 3 (TM)
'10" N - 3 INF Powder S/SD)

kg

20

1,000,0
00

22,000,000

12

07/11/20

SG/20E-0030793

Nguyén liéu thuc pham - Hon
hop Vitamin va Khoang chat
(Premix Vitagrow A Plus
(Article code: XW20327322))

kg

10

1,000,0
00

11,000,000

13

07/11/20

SG/20E-0030794

Nguyén liéu thyc pham - Hon
hop vi lugng (MEG - 3 (TM)
'10" N - 3 INF Powder S/SD)

kg

10

1,000,0
00

11,000,000

14

07/11/20

SG/20E-0030794

Nguyén liéu thuc pham - Mubi
cua Choline ( Choline L (+)
Bitartrate Conditioned )

kg

25

500,000

13,750,000

15

07/11/20

SG/20E-0030807

Nguyén li¢u thuc pham- Puong
Maltodextrin (Maltodextrin DE
15-19)

kg

2,000

14,500

30,450,000

16

07/11/20

SG/20E-0030808

Nguyén liéu thuc pham - Sira
bot béo tan nhanh ( Whole Milk
Powder Instantised, Fortified
with minerals and/or vitamins),
Product code: 128V

kg

3,350

85,000

313,225,000

17

07/11/20

SG/20E-0030808

Nguyén liéu thuc pham - Sira
bot béo tan nhanh ( Whole Milk
Powder Instantised, Fortified
with minerals and/or vitamins),
Product code: 128V

kg

1,100

85,000

102,850,000

18

07/11/20

SG/20E-0030808

Nguyén liéu thyc pham - Bot
stra gay (Skim Milk Powder
Instant )

kg

750

77,000

63,525,000

19

07/11/20

SG/20E-0030808

Bot Kem Khong Stra Vina
Creamer VC36 (021)

kg

2,300

36,363

91,998,390

20

07/11/20

SG/20E-0030808

Nguyén li¢u thuc pham ( Whey
Protein Concentrate 80% )

kg

200

190,000

41,800,000

21

09/11/20

SG/20E-0030898

Bt Pro (R) Fat Omega 55(601)

kg

50

90,000

4,950,000

22

09/11/20

SG/20E-0030965

Nguyén liéu thyc pham
(Nutrivie MCT Vegetable Fat
Powder)

kg

100

190,000

20,900,000

23

10/11/20

SG/20E-0031079

Nguyén liéu thyc pham
(Nutrivie MCT Vegetable Fat
Powder)

kg

220

190,000

45,980,000

24

13/11/20

SG/20E-0031708

Bot Kem Khong Sita Vina
Creamer VC36 (021)

kg

1,400

36,363

55,999,020

25

13/11/20

SG/20E-0031708

Nguyén liéu thyc pham ( Whey
Protein Concentrate 80% )

kg

80

190,000

16,720,000

26

13/11/20

SG/20E-0031708

Bo6t Pro (R) Fat Omega 55(601)

kg

50

90,000

4,950,000

27

13/11/20

SG/20E-0031709

Nguyén liéu thyc pham- Pudng
Maltodextrin (Maltodextrin DE
15-19)

kg

1,075

16,000

18,060,000

28

05/12/20

SG/20E-0034546

Bot Kem Khong Sita Vina
Creamer VC36 (021)

kg

25

36,363

999,983




29

05/12/20

SG/20E-0034546

Bot Kem Khong Sita Vina
Creamer VC36 (021)

kg

2,550

36,363

101,998,215

30

05/12/20

SG/20E-0034546

B6t Kem Khong Stra Vina
Creamer VC36 (021)

kg

1,725

36,363

68,998,793

31

05/12/20

SG/20E-0034546

Nguyén li¢u thyc pham ( Whey
Protein Concentrate 80% )

kg

260

190,000

54,340,000

32

05/12/20

SG/20E-0034546

Bt Pro (R) Fat Omega 55(601)

kg

250

90,000

24,750,000

33

05/12/20

SG/20E-0034547

Nguyén liéu thyc pham —
Puong Maltodextrin

kg

3,350

18,800

66,129,000

34

05/12/20

SG/20E-0034547

Phu gia thyc pham - Bot Oxit
Silic (Neosyl TS)

kg

75

46,000

3,795,000

35

05/12/20

SG/20E-0034549

Nguyén liéu thyc pham - Hon
hop Vitamin va Khoang chat
(Premix Vitagrow A Plus
(Article code: XW20327322))

kg

20

1,000,0
00

22,000,000

36

05/12/20

SG/20E-0034549

Nguyén li¢u thuc pham -
Vitamin E dang bot (Dry
Vitamin E 50% CWSJ/S) -
5001129341

kg

20

1,625,0
00

35,750,000

37

05/12/20

SG/20E-0034550

Nguyén Li€u Thyc Pham Bot
Stta Béo ( Instant Milk Powder
Fat Filled Spray Dried)

kg

8,400

76,727

708,957,480

38

10/12/20

SG/20E-0035220

Nguyén Li¢u Thyc Pham Bot
Sira Béo ( Instant Milk Powder
Fat Filled Spray Dried)

kg

1,200

76,727

101,279,640

39

17/12/20

SG/20E-0036194

Nguyén liéu thyc pham -
Puong Malto dextrin
(Maltodextrin DE 10-12)

kg

2,000

18,800

39,480,000

40

17/12/20

SG/20E-0036196

Phu gia thuc phém - Bt Oxit
Silic (Neosyl TS)

kg

30

46,000

1,518,000

41

17/12/20

SG/20E-0036197

Nguyén liéu thuc pham - Hon
hop vi lugng (MEG - 3 (TM)
'10"' N - 3 INF Powder S/SD)

kg

10

1,000,0
00

11,000,000

42

17/12/20

SG/20E-0036198

Bot Kem Khong Stra Vina
Creamer VC36 (021)

kg

2,000

36,363

79,998,600

43

17/12/20

SG/20E-0036198

Nguyén liéu thyc pham ( Whey
Protein Concentrate 80% )

kg

140

190,000

29,260,000

44

17/12/20

SG/20E-0036198

Nguyén liéu thuc pham ( Whey
Protein Concentrate 80% )

kg

60

190,000

12,540,000

45

17/12/20

SG/20E-0036198

Nguyén liéu thyc pham
(Nutrivie MCT Vegetable Fat
Powder)

kg

100

190,000

20,900,000

46

17/12/20

SG/20E-0036198

Nguyén liéu thyc pham
(Nutrivie MCT Vegetable Fat
Powder)

kg

400

190,000

83,600,000

47

17/12/20

SG/20E-0036198

Nguyén liéu thuc pham - Sira
bot béo tan nhanh ( Whole Milk
Powder Instantised, Fortified
with minerals and/or vitamins),
Product code: 128V

kg

3,000

84,500

278,850,000

48

17/12/20

SG/20E-0036198

Nguyén liéu thuc pham - Mubi
cua Choline ( Choline L (+)
Bitartrate Conditioned )

kg

25

500,000

13,750,000

49

21/12/20

SG/20E-0036606

Bot Kem Khong Sita Vina
Creamer VC36 (021)

kg

3,000

36,363

119,997,900




50

21/12/20

SG/20E-0036606

Nguyén li¢u thuc pham ( Whey
Protein Concentrate 80% )

kg

180

190,000

37,620,000

51

21/12/20

SG/20E-0036606

Nguyén liéu thyc pham
(Nutrivie MCT Vegetable Fat
Powder)

kg

80

190,000

16,720,000

52

21/12/20

SG/20E-0036606

Nguyén liéu thuc pham - Sira
bot béo tan nhanh ( Whole Milk
Powder Instantised, Fortified
with minerals and/or vitamins),
Product code: 128V

kg

6,225

84,500

578,613,750

53

21/12/20

SG/20E-0036607

Nguyén liéu thyc pham -
Puong Malto dextrin
(Maltodextrin DE 10-12)

kg

1,800

18,800

35,532,000

54

23/12/20

SG/20E-0036899

Nguyén liéu thyc pham

60

(Nutrivie MCT Vegetable Fat kg

Powder)

190,000

12,540,000

Tong cong (VND)

4,102,083,328

Tir ngay 1/10/2020 dén nay, Cong ty D da thanh toan cho Cong ty A sd tién
4.169.920.250 VND. Con }ai cac hoa don chua thanh toan c6 ti€n von va tién 1ai do
cham thanh toan tam tinh dén ngay 30/4/2021 nhu sau:

N p R X X oA A £ N Lai suat n¢

sTT | NOY oL INEW AR | Singaon | SO0 baosom | SR [ Tuayqua
: : han (13.5%)

1 05/12/20 | 19/01/21 | SG/20E-0034549 36,606,459 101 1,367,477

2 05/12/20 | 19/01/21 | SG/20E-0034550 708,957,480 101 26,483,932

3 10/12/20 | 24/01/21 | SG/20E-0035220 101,279,640 96 3,596,121

4 17/12/20 | 31/01/21 | SG/20E-0036194 39,480,000 89 1,299,595

5 17/12/20 | 31/01/21 | SG/20E-0036196 1,518,000 89 49,969

6 17/12/20 | 31/01/21 | SG/20E-0036197 11,000,000 89 362,096

7 17/12/20 | 31/01/21 | SG/20E-0036198 518,898,600 89 17,081,005

8 21/12/20 | 04/02/21 | SG/20E-0036606 752,951,650 85 23,671,562

9 21/12/20 | 04/02/21 | SG/20E-0036607 35,532,000 85 1,117,068

10 23/12/20 | 06/02/21 | SG/20E-0036899 12,540,000 83 384,961
Téng (VND) 2,218,763,829 75,413,785

Cong ty ching toi yéu cau Toa 4n nhan dan Huyén Cu Chi, thanh ph6 HO Chi
Minh giai quyet budc Cong ty C6 phan Dinh dudng D phai tra cho Cong ty Co phan
Hoa chat A s tién von mua hang chua tra la: 2,218,763,829 dong va tién 1ai suat do
chdm thanh toan tam tinh dén ngay 30/4/2021 la 75,413,785 dong, Tong cong:
2,294,177,614 ddng (hai ty, hai trim chin muoi bén tridu, mot trim bay muoi bay
nghin, sau trim mudi bon dong).

Tai phién toa, COng ty A rit yéu cau budc Cong ty C6 phan Dinh dudng D phai
tra tién 1ai do chém thanh toan, chi yéu cau Toa an budc Cong ty C6 phan Dinh dudng
D phai tra sb tién vén mua hang chua tra 1a: 2,218,763,829 dong.

Pai dién Vién Kiém sit nhan dan huyén Ca Chi, Thanh phé H6 Chi Minh
phat bieu y kien:




- V& viéc tuan theo phap luat t0 tung ciia ThAm phan, Hoi tham nhan dan, Thu
ky phién toa va cta ngudi tham gia t6 tung trong qua trinh giai quyét vu an, ké tir khi
thu 1y cho dén trude thoi diém Hoi dong xét xir nghi 4n 1a dung quy dinh. Tuy nhién,
Toa 4n can khic phuc thoi han chuén bi xét xir theo ding quy dinh tai Diéu 203 cua
B0 luét TH tung dan su.

- Vé giai quyét vu an: Cén ct vao yéu cau khoi kién cta nguyén don, nhitng tai
lidu, chting ct ¢ trong hd so vy an va dién bién tai phién toa xac dinh viéc Cong ty D
va Cong ty A c6 thoa thuan vé viéc mua ban hang hoa, Cong ty D khong tra tién cho
Cong ty A theo thoa thuan 1a vi pham nghia vu tra ng theo quy dinh tai Diéu 466 cua
B0 luat dan sy. Do do, yéu cau khoi kién cua Cong ty A vé viéc yéu cau Toa an budc
Cong ty D tra no gbc 1 ¢ co s, de nghi Hoi dong xét xir chip nhan yéu cau nay cua
nguyén don. Dbi voi viée rat yéu cau tinh 131 do chdm thanh toan dé nghi Hoi dong xét
xtr dinh chi giai quyét.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u, ching ctr c6 trong ho so vu 4n da dugc tham tra
tai phién toa va can cur vao két qua tranh tung tai phién toa, Hoi dong xét xir nhan
dinh:

[1] Cén ctr don khoi kién va nhimng tai li€u, chimg ctr ¢6 trong h so vu an, Hoi
dong xét xUr xac dinh quan hé phap luat tranh chap trong vu an 1a “Tranh chap hop
déng mua ban hang héa”, phat sinh trong hoat dong kinh doanh, thwong mai giita to
chure c6 dang ky kinh doanh va déu c6 muc dich loi nhuan duoc quy dinh tai khoan 1
Diéu 30 cua Bo luat to tung dan su.

[2] Bi don Cong ty D c6 dia chi tru so tai s6 109 Tinh 16 C, Ap 5, xa B, huyén
C, Thanh phé H6 Chi Minh nén thudc tham quyén giai quyét ciia Toa an nhan dan
huyén Cu Chi, Thanh phd Ho Chi Minh theo quy dinh tai diém b khoan 1 Piéu 35;
diém a khoan 1 Diéu 39 Bo luat t6 tung dan su.

[3] Bidon Cong ty D va nguoi dai dién theo phap luét la ba Pham Thi Kim O
da dugc triéu tap hop 1& lan thir hai nhung vang mit khong ly do; can ctr dlem b khoan
2 Piéu 227, biéu 228 cua Bo luat to tung dan sy, HOi dong xeét xur quyet dinh xét xu
vang mit bi don.

[4] Can ct vao Hop dong nguyén tic s6 HCM.20.127/HDNT/A-10-00244-00
ngay 25/11/2019 va cac hoa don

[5] Cac duong su cung xac nhan Ngan hang A di cap tin dung cho Cong ty D
va Cong ty H dang nhu trinh bay ctua dai dién phia nguyén don. Tinh den hét ngay
19/01/2021, Céng ty D xac nhan con no Ngan hang A sb tién tong cong la:
91.699.751.773 (chin muroi mot ty sdu tram chin mwoi chin triéu bdy tram nam muo'i
mot nghin bay tram bay muwoi ba) dong. Cong ty H xac nhan con no Ngan hang A sé
tién tong cong 1a: 1.219.103.568 (mot ty hai tram muwoi chin triéu mot tram lé ba nghin
nam tram sdu mwoi tam) dong. Pong thoi, Cong ty D; Cong ty H x4c nhan c6 ky véi
Ngan hang cic hop dong thé chip tai san dé dam bao cho cac khoan no vay ng theo
nhu tai liéu, chimg ctr ma dai dién cta nguyén don d3 cung cip cho Toa an, dugc trinh
bay tai phién toa. Day 1a nhimng tinh tiét, sy kién khong phai chimg minh theo quy
dinh tai khoan 2 Diéu 92 ctia Bo luat T tung dan sy.



[6] Hoi dong xét xtr xét cac hop ddng cap tin dung gitta Ngan hang A véi Cong
ty D; Cong ty H c6 ndi dung va hinh thire pht hop v6i Quy ché cho vay cua t6 chirc
tin dung doi véi khéch hang ban hanh theo Quyét dinh s6 1627/2001/QD-NHNN ngay
31/12/2001 cua Théng déc Ngan hang Nha nuéc; phu hop quy dinh tai Diéu 23 Théng
tu s6 39/2016/TT-NHNN ngay 30/12/2016 cua Théng d6c Ngan hang Nha nudc Viét
Nam quy dinh vé hoat dong cho vay ctia to chirc tin dung, chi nhanh ngén hang nuéc
ngoai d6i voi khach hang, nén c6 hiéu lyc thi hanh. Qua trinh thuc hién hop déng,
Cong ty D; Cong ty H vi pham nghia vu thanh toan, vi pham Diéu 3 cua Hop dong cap
tin dung. Do do, Ngan hang A d3 cham dut cho vay, thu hdi ng trude han d6i véi cac
khoan no gdc theo Diéu 6 ciia Thoa thuan vé cic diéu khoan va diéu kién tin dung
chung ciia Ngan hang A 1a ¢ co s chap nhdn theo quy dinh tai Diéu 80 cta Bo luit
Dan su; khoan 2 Diéu 95 cua Luét Cac td chuc tin dung.

[7] Vé lai, 14i suat, 1di do cham tra, phat vi pham do cham tra 1i: Ngan hang A
yéu cau Cong ty D phai tra 1ai trén ng géc trong han vaéi 1ai suét trong han, phat cham
tra 1di, 1di qud han theo thoa thuan trong cic Hop dong cép tin dung sb
CUC.DN.363.290716 ngay 04/8/2016; s6 CUC.DN.297.200618 ngay 30/6/2018; s6
CUC.DN.364.290716 ngay 04/8/2016; s6 CUC.DN.396.130719 ngay 16/7/2019; s6
CUC.DN.445.130719 ngay 16/8/2019 va céc khé uéc nhan ng duge danh s6 @ @ ©
tai phan trinh bay ctia nguyén don néu trong phan nhén thiy. Yéu cau Cong ty H phai
tra 1ai trong han, 131 qua han theo thod thuadn trong hop dong cap tin dung so
CUC.DN.112.080116 ngay 12/01/2016 va Khé uéc nhan no sd 209777599 ngay
13/01/2016. Pong thoi, Ngan hang A yéu cau duge tinh tién 14i phat sinh ké tir ngay
tiép theo cho dén khi Cong ty D; Cong ty H tra hét sb tién ng gdc voi mure 131 suat qua
han theo cac Hop déng cép tin dung va cac khé wéc nhan no. Hoi d@)ng xét xur xét
thay, murc 13i suat hai bén thoa thuan tai khoan 2.2 Piéu 2 trong cac hop dong cap tin
dung la hoan toan tu nguyén. Do Cong ty D; Cong ty H khong thuc hién nghia vu tra
ng goc, no 13i cho Ngan hang A theo ding thoi han thoa thuén tai Diéu 5 cua Thoa
thuan vé cac diéu khoan va diéu kién tin dung chung; Piéu 3 ctia Hop dong cap tin
dung va Diéu 2 cta cac khé udc nhan no, nén phai chiu no 1ai trong han, no 1ai qua
han, 13i phat cham tra 1a ph hop véi Khoan 2 Diéu 91 Luat cac td chire tin dung; Diéu
13 Thong tu s6 39/2016/TT- NHNN ngay 30-12-2016 cta Ngan hang Nha nudc quy
dinh vé hoat dong cho vay cuia t6 chirc tin _dung, chi nhanh ngén hang nudc ngoai dbi
voi khach hang; phu hop voi huong dan vé xac dinh 13i suat trong Hop dong tin dung
tai thoi diém xét xir s thAm quy dinh tai khoan 2 Dleu 8 cua Nghi quyét sb
01/2019/NQ-HDTP ngay 11/01/2019 cua Toa an nhén dan t6i cao hudng dan ap dung
mét s6 quy dinh cua phap luat vé 13i, 14i suat, phat vi pham. Vi vay, Hoi dong xét xir
chip nhan yéu cau nay cta nguyén don.

[8] Nhu vay, tinh dén thoi diém ngay 14/01/2021, Céng ty D phai c6 nghia vu
tra cho Ngan hang A tong sd no 1a 91.699.751.773 (chin muwoi mot ty sdu tram chin
muoi chin triéu bay tram ndm mioi mot nghin bdy tram bay muwoi ba) ddng. Cong ty
H c6 nghia vu tra cho Ngan hang A tong s6 no 13 1.219.103.568 (mdt 1y hai trdm muwoi
chin triéu mét tram 1é ba nghin ndm tram sdu muoi tam) déng.

[9] Déi véi ¥ kién ciia bi don xin tra ng theo phuwong 4n va xin xem xét giam
no 1ai nhung Ngén hang khong dong y nén Ho1 dong xét xir khong co6 co so dé xem
xét theo quy dinh tai Piéu 95 cta Luat Céac to chirc tin dung; Diéu 466 ctua Bo luat
Dén su.



[10] Di v6i yéu cau cuia Ngan hang A budc ba O; Cong ty H chiu trach nhiém
lién déi thuc hién nghia vy trd ng dbi v6i khoan no cua Cong ty D theo Chirng thu bao
lanh ngay 23/9/2015, Gidy cam két vé viéc tra ng ngay 05/8/2016 va 30/6/2018 ctia ba
O; Gidy cam két vé viéc tra ng ngay 29/4/2016, 05/8/2016 va 28/4/2017 ctua Cong ty
H. Budc ba O; Céng ty D c6 trach nhiém lién doi thuc hién nghia vu tra no d6i véi
khoan n¢ cua Cong ty H theo Chimg thu bao lanh 1ap ngay 12/01/2016; Gidy cam két
vé viéc tra no 1ap ngay 12/01/2016. Hoi dong xét xir xét thiy ba O; Cong ty H; Cong
ty D lap chung thu bao lanh, cam két tra no 1a hoan toan ti nguyén. Xét vé ndi dung
va ban chit cta cac van ban nay, trach nhiém dan su ctia ba O; Cong ty H chi phat
sinh trong truong hop Cong ty D khong thuc hién hoac thuc hién khong dung nghia vu
tra no cho Ngin hang Thuong mai C6 phan A. Trach nhiém dén sy ciia Ba O; Cong ty
D chi phat sinh trong truong hop Cong ty H khong thyc hién hodc thuc hién khong
dung nghia vy tra ng cho Ngén hang Thuong mai C6 phan A. Do d6, Hoi dong xét xir
khong chip nhan yéu cau ciia Ngan hang A vé viéc budc ba O va Cong ty H chiu trach
nhiém lién déi cung COng ty D; budc ba O va Cong ty D chiu trach nhiém lién déi
cling Coéng ty H tra no cho ngan hang theo quy dinh tai Piéu 339, Piéu 342 cua Bo
luat Dan su.

[11] Tuy nhién, nghia vu bao lanh theo cac hop dong thé chap, cam co, ching
thu bao lanh, gidy cam két vé viéc tra ng gitra Ngan hang A véi Cong ty D, Cong ty H,
ba O 1a hoan toan tu nguyén, ding phap luat, khong trai dao dirc xa hoi. Vi vay, trong
treong hop Céng ty D; Cong ty H  khong thyuce hién hodc thue hién khong dung nghia
vu tra ng thi Ngan hang A c¢6 quyén yéu cau co quan cd thim quyen XU 1y tai san thé
bao dam dé thu hoi ng. Trudng hop tai san dam bao khong du dé tra ng thi ba Pham
Thi Kim O; Céng ty D; Cong ty H phai thuc hién nghia vu tra ng trong pham vi bao
lanh tai: Chting thu bao linh do ba Pham Thi Kim O lap ngay 23/9/2015; Gidy cam
két vé viéc tra ng do ba Pham Thi Kim O 1ap ngay 05/8/2016 va 28/4/2017; Gidy cam
két vé viéc tra ng do Cong ty H 1ap vao cac ngay 29/4/2016, 05/8/2016, 28/4/2017 va
ngay 30/6/2018; Ching thu bao lanh do ba Pham Thi Kim O lap ngay 12/01/2016;
Glay cam két vé viéc tra ng do Cong ty D 1ap vao ngay 12/01/2016 theo quy dinh tai
biéu 229, Diéu 342 cta Bo luat Dan su.

[12] Dbi v6i hai hop dong thué nha xudng giita Cong ty D véi Cong ty TNHH
R va Cong ty TNHH Thuong mai San xuat Xdy dung Sai Gon A tu y giao két hop
dong thué ma khong théng bao cho Ngan hang A biét 1a vi pham khoan 8 Diéu
320 cua B9 luat Dan sy. Tuy nhién, Ngan hang A; Cong ty D; Cong ty TNHH R va
Cong ty TNHH Thuong mai San xudt Xay dung Sai Gon A khong yéu cau Toa an giai
quyét d6i voi cac hop dong nay nén Hoi dong xét xir khong xem xét theo quy dinh tai
khoan 1 DPiéu 5 ctia Bo luat T6 tung dan su. Truong hop cic bén trong hop dong co
yéu cau s& duoc giai quyét biang vu an khéc.

[13] Vé chi phi t6 tung khac: Chi phi xem xét tham dinh tai chd 1a 10.000.000
(mudi triéu) dong, Ngan hang A da tam ung theo Phiéu thu sé 27 ngay 12/6/2020 cia
Toa an nhan dan huyén Cu Chi, Thanh phd Ho Chi Minh. Hoi dong xét xir cian ctr quy
dinh tai khoan 1 Diéu 157 ctia Bo luat T6 tung dan sy bude Cong ty D va Cong ty H
phai chiu.

[14] V& an phi dan su so tham:



[10.1] Ngan hang A phai chiu an phi dan sy so tham khong c6 gia ngach véi
phan yéu cau ba O, Cong ty D, Cong ty H phai chiu trach nhiém lién doi tra ng cho
Cong ty D, Cong ty H, khong duoc Toa an chap nhan.

[10.2] Cong ty D; Cong ty H phai chiu 4n phi twong tng voi phan yéu cau cia
nguyén don déi v6i bi don dugce Toa an chap nhén theo quy dinh tai khoan 1 Diéu 147
ctia Bo luat t6 tung dan su; khoan 4 Diéu 26 ciia Nghi quyét sb 326/2016/UBTVQH14
ngay 30/12/2016 ctia Uy ban Thudng vu Qudc hdi quy dinh vé mirc thu, mién, giam,
thu, nop, quan ly va str dung an phi va I¢ phi toa an.

Vi cac I€ trén,
QUYET DINH:

Can ctt khoan 1 Diéu 5, khoan 1 Diéu 30, diém a khoan 1 Diéu 35, diém a
khoan 1 Diéu 39, Diéu 91, khoan 2 Diéu 92, khoan 1 Diéu 147, khoan 1 Piéu 157,
khoan 2 Diéu 227, khoan 3 Diéu 228, Diéu 266, Diéu 271, Diéu 273 ctua Bo luat T
tung dan su;

Ap dung khoan 8 Biéu 320, Picu 335, Piéu 336, Diéu 339, Dicu 340, Diéu 342
cua B0 luat dan su;

Ap dung khoan 2 Piéu 91, Piéu 95, khoan 3 Piéu 98 Luat céc t6 chirc tin dung;

Ap dung khoin 4 Picu 26 Nghi quyet so 326/2016/UBTVQHI4 ngay
30/12/2016 ctia Uy ban Thuong vu Quoc hoi quy dinh vé murc thu, mién, giam, thu,
ndp, quan 1y va str dung an phi va I¢ phi toa an;

Tuyén xu:

L Chép nhan mdt phan yéu cau khoi kién cua nguyén don Ngan hang Thuong
mai CO phan A.

, 1.1. Bugc Cong ty D c6 nghia vu trd cho Ngan hang A s6 tién no tong cong tinh
deén thoi diém xét xu so tham (ngay 19/01/2021) 1a 91.699.751.773 (chin mwoi mot ty
sau tram chin mwoi chin triéu bay tram nam muwoi mot nghin bay tram bay muwoi ba)
dong.

Ké tir ngay tiép theo ctia ngay xét xir so thAm (ngay 20/01/2021) cho dén khi thi
hanh an xong, Céng ty D, Cong ty H con phai chiu khoan tién 14i cta s tién con phai
thi hanh an theo mirc 13i suat ng qua han cac bén thoa thudn trong cac hop dong cép tin
dung va céc khé uGc nhan ng.

, 1.2. Bugce CoOng ty H ¢6 nghia vu trd cho Ngan hang A s6 tién no tong cong tinh
den thoi diém xét xir so tham (ngay 19/01/2021) 1a 1.219.103.568 (mét ty hai tram
muwoi chin triéu mot tram lé ba nghin nam tram sau muwoi tadm) dong.

Ké tir ngay tiép theo ctia ngay xét xir so thém (ngay 20/01/2021) cho dén khi thi
hanh an xong, Cong ty H con phai chiu khoan tién 13i cta sb tién con phai thi hanh an
theo murc 13i sudt no qua han cic bén théa thuan trong hop dong cap tin dung s
CUC.DN.112.080116 ngay 12/01/2016 va Khé wdc nhan no sb 209777599 ngay
13/01/2016.

2. Truong hop Cong ty D; Cong ty H khong thyc hién hodc thyc hién khong
ding nghia vu trd ng thi Ngan hang A c6 quyén yéu ciu co quan c6 thim quyén xir 1y
tai san bao dam dé thu hoi ng, bao gdom:



2.1. Quyén str dung dat va tai san gin lién v6i dét, tai san gan lién véi dat hinh
thanh trong tuong lai tai thira dét sb 135, to ban dd sb 46 bo dia chinh xa B, huyén C
(tai liéu nam 2001), dia chi: Ap 5 Tinh 16 C, xa B, huyén C, Thanh phé H6 Chi Minh
thudc quyén sé hitu, st dung ciia Cong ty H.

2.2. Quyén sir dung dat va tai san gin lién v6i dat tai thira dat s6 551, to ban do
sO 18, dia chi: x& B, huyén C, Thanh phd H6 Chi Minh thudc quyén sé hiru, st dung
cua Cong ty H.

2.3. Cac dong san thudc quyén so hitu cia Cong ty D theo Hop dong thé
chip/cam cd tai san s6 CUC.BDDN.182.181016 ngay 28/10/2016 va Hop dong sta
d6i, b sung s6 CUC.BPDN.182.181016/SPBS-01 ngay 17/4/2017; Hop dong thé
chip/cam cb tai san s6 CUC.BDDN.342.140717 ngay 19/7/2017 va Hop dong stra d6i,
bd sung s6 CUC.BDDN.342.140717/SDBS-01 ngay 22/3/2018; Hop ddng thé
chap/cam cd tai san s6 CUC.BDDN.76.210817 ngay 22/8/2017.

2.4. Xe 6 to con, nhan hi¢u Mazda CX-5 2WD AT, mau tring A2W, s0 khung:
KN2KE57A6DC002476, soO may: PE30564344, bién s6 51A-672.19 thudoc quyén s&
httu cua Cong ty D.

2.5. Truong hgp Cong ty D khong thuc hién hoac thuc hién khong ding nghia
vu tra ng thi ba Pham Thi Kim O; Cong ty H phai thuc hién nghia vu tra ng trong
pham vi bao lanh tai:

- Chtrng thu bao 1anh do ba Pham Thi Kim O 1ap ngay 23/9/2015.

- Gidy cam két vé viéc tra ng do ba Pham Thi Kim O 1ap ngay 05/8/2016 va
ngay 28/4/2017.

- Gidy cam két vé viéc tra ng do COng ty H 1ap vao cic ngay 29/4/2016,
05/8/2016, 28/4/2017 va ngay 30/6/2018

2.6. Truong hop Cong ty H khong thuc hién hodc thuc hién khong ding nghia
vu tra ng thi ba Pham Thi Kim O; Cong ty D phai thuc hién nghia vu tra ng trong
pham vi bao lanh tai:

- Chirng thu bdo 1anh do ba Pham Thi Kim O 1ap ngay 12/01/2016.
- Gidy cam két vé viéc tra ng do Cong ty D lap vao ngay 12/01/2016.

3. Khong chip nhan yéu cau cua Ngan hang A vé viéc budc ba O; Cong ty H
chiu trach nhi¢m lién déi1 thyc hién nghia vu tra ng dbi v6i khoan no cua Cong ty D
theo Ching thu bao lanh ngay 23/9/2015, Gidy cam két vé viéc tra ng ngay 05/8/2016
va ngay 28/4/2017 cua ba O; Gidy cam két vé viéc tra ng cac ngay 29/4/2016,
05/8/2016, 28/4/2017 va 30/6/2018 cua Cong ty H.

Khéng chip nhan yéu cau ciia Ngan hang A vé viéc budc ba O; Cong ty D ¢6
trach nhiém lién d6i thuc hién nghia vu tra no ddi v6i khoan ng ciia Cong ty H theo
Chung thu bao lanh lap ngay 12/01/2016 ciia ba O; Gidy cam két vé viéc tra ng lap
ngay 12/01/2016 cua Cong ty D.

4. V& chi t6 tung khac: Budc Cong ty D va Cong ty H phai tra lai cho Ngan
hang A sd tién tam tng chi phi xem xét, tham dinh tai chd tong cong 1a 10.000.000
(mudi triéu) dong (mdi cong ty phai tra 13 5.000.000 (nim triéu) dong).

5. An phi dén sy so tham:
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5.1. Cong ty D phai chiu 4n phi dan su so thim ddi véi tranh chap kinh doanh
thuong mai la 199.699.752 (mét tram chin muoi chin triéu sau tram chin mwoi chin
nghin bay tram nam muoi hai) dong.

5.2. Cong ty H phai chiu 4n phi dan sy so tham d6i v6i tranh chap kinh doanh
thuong mai la 48.573.107 (bon muoi tdm triéu nam tram bay muoi ba nghin mét tram
1¢ sau) dong.

5.3. Ngan hang Thuong mai Co phr:f}n A phai chiu an phi dan sy so tham khong
co gia ngach 1a 300.000 (ba tram nghin) dong cho yéu cau budc ba O; Cong ty H chiu
trach nhiém lién d&i thuc hién nghia vu tra ng doi véi khoan ng ciia Cong ty D.

5.4. Ngan hang Thuong mai Co phr:f}n A phai chiu an phi dan sy so tham khong
co gia ngach 1a 300.000 (ba tram nghin) dong cho yéu cau budc ba O; Cong ty H chiu
trach nhiém lién d&i thuc hién nghia vu tra ng doi véi khoan ng ctia Cong ty H.

5.5. Hoan tra cho Ngan hang A sé tién tam tng an phi da nop 92.420.948 (chin
muoi hai triéu bén trim hai muoi nghin chin trim bén muoi tam) dong theo Bién lai
s6 AA/2018/0013815 va 21.169.000 (hai mwoi mét triéu mot trim sau muoi chin
nghin) dong theo Bién lai thu tién tam Ung an phi 1¢ phi Toa an s6 AA/2018/0013816
cung ngay 27/12/2019 cua Chi cuc Thi hanh an dan sy huyén Cu Chi.

6. Puong su ¢6 quyen khang céo ban &n trong thoi han 15 (muoi lam) ngay ké
tur ngay tuyén an. Puong sy khdng c6 mat tai phién toa c6 quyen khang céo trong thoi
han 15 (muoi lam) ngay, ké tir ngay nhan dugc ban an hoac ban an duoc niém yet.

7. Trudng hop Ban an nay duogc thi hanh theo quy dinh tai Piéu 2 caa Luét Thi
hanh &n dan sy thi nguodi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tw nguyén thi hanh 4n hoic
bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9 cua Luat Thi hanh 4n dan
su; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 cua Luat Thi hanh
an dan su.

Noi nhin: TM. HQOI PONG XET XU SO THAM
- Puong su (02); Tham phan — Chi toa phién toa
- VKSND huyén Cu Chi (02);

- Chi cyc THADS huyén Cu Chi (01);
- TAND TP. H6 Chi Minh (02);
- Luu: VP, H6 so vu an (02).

Bui Son Ha
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