TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THI XA PONG TRIEU Poc 1ap — Tw do — Hanh phuc
TINH QUANG NINH

Ban 4n s6:16/2022/HS-ST
Ngay:15/3/2022

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THI XA PONG TRIEU - TINH QUANG NINH

- Thanh phin Hpi dong xét xir so' thim gom cé:
Tham phén - chii toa phién toa: 6ng Nguyén Vin Nam.
Cdc Hoi tham nhan dan:
Ong Tran Vin Nam — Ph6 Chu tich Hoi luat gia thi xd Pong Triéu
Ba Pham Thi Bién — Chu tich Lién doan lao dong thi xa Pong Triéu
- Thw ky phién toa. Ba Phung Thi Oanh - Thu ky Toa an nhan dan thi
xa Pong Triéu.

- Dai di¢n Vién kiém sdt nhan dén thi xd Pong Triéu tham gia phién
tdoa: Ong Buii Pire Trong - Kiém sat vién.

Ngay 15/3/2022, tai hoi truong xét xtr, Toa 4n nhan dan thi xa Pong Triéu
xét xtir cong khai so thAm vu an hinh sy thy 1y s 141/2021/HS-ST ngay
20/12/2021 theo quyét dinh dua vu an ra xét xtr s6 07/2022/QDXXST-HS ngay
17/02/2022 d6i véi bi cdo: Pao Thi Ph - Tén goi khac: Khong; sinh nim 1946,
tai huyén T¢ K, tinh Hai D; noi thuong tra: S6 1/88 Nguyén Vin L, phuong Du
Hang K, quan Lé C, thanh phd Hai P; nghé nghiép: Lao dong ty do; trinh do
hoc van: 04/7; dan toc: Kinh; gidi tinh: Nir; ton giao: Khong; quéc tich: Viét
Nam; con 6ng Pao Vin Tr (da chét) va ba Nguyen Thi L (da chet) c6 chong 1a
Nguyén Vin Th (d3 chét); c6 07 ngudi con; tién an:co 03 tién an, gom:

+ Nam 2009, bi Toa an nhan dan thanh phd Hai Phong xet xu phuc tham
xtr phat 30 thang tu vé toi “Lira ddo chiém doat tai san”, bi cdo tron truy na.
(Chua dugc x0a an tich)

+ Nam 2014, bi Toa an nhan dan thanh phé Thu Dau Mot, tinh Binh
Duong, xur phat 09 thang tu vé t0i “Trom cép tai san”, chép hanh xong hinh
phat tu ngay 06/8/2014. (Chua x6a an tich)

+ Nam 2015, bi Toa an nhan dan quan Long Bién, thanh phé Ha No61 xtr
phat 30 thang tu vé t6i “Trom cip tai san”. Tong hop véi 30 thang tu tai ban an
hinh sy phtc thim sd 58/2009/HSPT ngay 07/5/2009 ctua Toa an nhan dan
thanh ph6 Hai Phong, Pao Thi Ph phai chip hanh hinh phat 60 thang ti. Chap
hanh hinh phat tu xong ngay 30/4/2019. (Chua dugc x0a an tich).

Tién su: Khong.

Nhan than:
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+ T ndm 1964 dén nam 1985, bi c4o c6 08 tién sy vé cac hanh vi “Trom
cip tai san”, “Déanh bac”, “Lira dao chiém doat tai san”, “cd ¥ gy thuong tich”
da hét thoi hiéu.

+ Nam 2001, bi Toa an nhan dan huyén Tt Liém, thanh phé Ha No1 xtr
phat 12 thang tU, vé toi “Cudp giat tai san”, chap hanh xong hinh phat tU ngay
01/01/2002.

+ Nam 2003, bi Toa 4n nhan dan quin Hong Bang, thanh phd Hai Phong
xtr phat 30 thang ti vé toi “Trom cap tai san”, chap hanh xong hinh phat tu cua
ban an nay 16/8/2008.

+ Ngay 26/7/2021, bi Toa an nhan dan quan Lé Chan, thanh phd Hai
Phong xtr phat 30 thang tu vé t6i “Trom cap tai san”. Hién dang chap hanh an
tai Trai tam giam X Nguyén, thanh phd Hai Phong.

Bi cé0 bi bat thi hanh 4n ngay 04/10/2021, hién dang chap hanh an tai Trai
giam X Nguyén, thanh phd Hai Phong; c6 mit tai phién toa.

Bi hai: Chi Vii Thi H, sinh nam 1977; trt tai: Khu Bich N, phuong Minh
T, thi x4 kinh M, tinh Hai D; vang mat tai phién toa.

Nhirng ngudi lam ching: Chi Tran Thi H1, sinh nam 1985; noi cu tri:
Thon Yén Son, phuong Yén Tho, thi x4 Pong Triéu, tinh Quang Ninh; chi
Nguyén Thi X, sinh nim 1993; noi cu tri: Khu Poan K, phuong Mao K, thi xa
Pong T, tinh Quang N. Nhimng nguoi lam ching cling ving mit tai phién toa.

NOI DUNG VU AN:

Theo cac tai liéu co trong ho so vy an va dién bién tai phién toa, noi dung
vu an dwgc toém tit nh sau:

Do khong c6 cong viéc lam nén Pao Thi Ph thuong xuyén di xin an tai
khu vuc quanh khu Chg Cot Bén, phuong Du Hang Kénh, quan Lé Chan, thanh
phé Hai Phong. Véi muc dich trom cap tai san nén khoang 08 gio ngay
31/12/2020, Ph dem theo mét tai sach to (dang tai du lich), deo khau trang va
d6i mii bao hiém xe mo t6 vao ctra hang Thé giéi Rugu Hai Pang, thudc sb 45,
khu Hoang Hoa Tham, phuong Mao Khé, thi xa Pong Triéu, do chi Vi Thi H
(tra tai khu Bich N, phuong Minh T, thi xa Kinh M, tinh Hai D) 1am chu.

Luc nay, trong ctra hang c¢6 chi Nguyén Thi X (dia chi khu Poan K,
phuong Mao K, thi xa Pong T) 1a nhin vién ban hang va chi Tran Thi H2 (dia
chi khu Yén S, phuong Yén T, thi x4 Pong T) 1a nhan vién ké toan, Ph thao
khau trang va mii bao hiém xe mo to dé trén quay hang roi gia vo hoi mua
ruou. Sau do Ph yéu cau chi X cho xem mot s6 chai ruou ngoai va thong bao
vé gia ban céc loai ruou dé lua chon. Khi duoc chi X gigi thiéu loai rugu
Chivas 21 (14 loai rwou dung trong chai thuy tinh, mdi chai duoc dung trong 1
v6 hop bang gidy c6 in hinh chai rugu va cac théng tin cta san pham). Khi biét
day 1a loai ruou c6 gia tri cao tai cira hang nén Ph quyét dinh s& trom cap loai
ruou trén. Ngay sau do, Ph yeu cau chi X ldy 03 (ba) chai ruou cung loai dem
dat canh tii xach cta Ph, rdi bao chi X lay thung cacton dé dong go1 hang. Loi
dung lic chi X di lay thung dung ruou, thay khong con ai dé ¥ trong hang, Ph
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da iy 03 (ba) chai ruou ra khoi vo va cho vao trong tii xach. Khi chi X quay
ra, Ph tiép tuc yéu cau chi X Vlet hoa don ban hang, 191 dung luc nay, Ph lay ly
do ra ngoai goi nguoi vao tra tién r01 cam tai xach di ra khoi ctra hang roi bo
trbn vé thanh pho Hai Phong ban sO rugu trén lay tién str dung.

(Toan bd dién bién vy 4n d3 dugc Camera an ninh tai ctra hang thé gioi
ruou vang Hai Pang ghi lai).

Bi hai, chi Vi Thi H 1a chu ctra hang ruou lam don tb gidc t01 pham va
giao nop 01 (modt) dia DVD-R c6 01 chira mot doan video ghi lai hinh anh xay
ra vu trdm cap tai san. Chi Vii Thi H khong yéu cau bi cdo Pao Thi Ph phai boi
thuong thiét hai tai san va c6 don xin giam nhe hinh phat cho bi cao Ph.

Két qua kiém tra hinh anh va cho bi cdo Pao Thi Ph xem doan video, Ph
thtra nhén ngudi phu nit méc 4o phao, doi mi bao hiém mau d6 vao cira hang
sau d6 cAm mot sd chai ruou cho vao ti xach c6 trong doan video thu gitr 1a
Ph.

Nguoi lam chimg 1a chi Nguyén Thi X va chi Tran Thi H2 cung c6 1oi
khai khang dinh viéc bi cdo Ph dén ctia hang ruou Hai Pang do cac chi ban
hang dé gia vo mua ruou sau d6 chiém doat 03 chai rugu ciia cira hang.

Ngay 10/3/2021, bi cao Pao Thi Ph tu nguyén giao ndp 01 4o phao c6 mii
mau tim ciia Ph mac ngay 31/12/2020

Ban két luan dinh gia tai san s6 08 ngay 18/02/2021 ctia Hoi dong dinh gia
tai san trong T tung hinh sy thi xa Pong Triéu két luan: 03 chai rugu Chivas
21, tai thoi diém bi mat o tri gid 7.050.000d (Bay triéu khong trim nim muoi
nghin dong).

Ngay 20/01/2021, Ph tiép tuc thuc hién hanh vi trém cdp tai san, tai
phuong Lam Son, quan Lé Chan, thanh phd Hai Phong bi Co quan diéu tra
Cong an quan Lé Chan khoi t6 vé t61 “Trom cap tai san”. Ngay 26/7/2021, Toa
an quan Lé Chan, thanh phé Hai Phong da tuyén phat bi cdo 30 (ba muoi)
thang tu.

Tai céo trang s6 143/CT-VKSPT ngay 30/11/2021, Vién kiém sat nhan
dan thi xa Pong Triéu truy t6 bi c4o Pao Thi Ph vé t6i “Trom cép tai san” theo
diém g khoan 2 Piéu 173 B6 luat Hinh sy.

Tai phien toa dai dien Vién kiém sat nhan dan thi x3 Pong Triéu gitr
nguyen quyet dinh truy tb theo co trang d6i voi bi cao Pao Thi Ph vé t6i Trom
cap tai san” theo diém g khoan 2 Piéu 173 Bo luat Hinh su va dé nghi ap dung:
diém g khoan 2 DPiéu 173; diém o0, s khoan 1, khoan 2 Diéu 51, Diéu 55, Diéu
56 Bo luat Hinh sy; dé nghi xt phat bj cao Dao Thi Ph tir 30 (Ba muoi) thang
t dén 36 (Ba sau) thang ti vé toi “Trom cép tai san”; tong hop hinh phat 30
(Ba muoi) thang ti ctia ban an s6 81/2021/HSST ngay 26/7/2021 ctia Toa an
nhan dan quan Lé Chén, thanh phé Hai Phong, budc bi cao phai chap hanh hinh
phat chung 1a tir 60 (S4u muoi) thang t dén 66 (Sau muoi sau) thang tu, thoi
han tu ké tir ngay bat giit 04/10/2021. Ap dung khoan 1, 2 Diéu 106 B¢ luat TH
tung hinh sy, tich thu tiéu hiy 01 40 phao va 01 mil xe may la vat ching vu an.

Bi cao khong c6 tranh luan gi.
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NHAN PINH CUA TOA AN:

Trén co so noi dung vu an, can cw vao cdc tai liéu trong ho so vu an da
dwoc tranh tung tai phién toa. Hoi dong xét xir nhdn dinh nhw sau:

[1] Nhitng chtng ct, tai liéu do co quan diéu tra, Dleu tra vién, Vién kiém
sat, Kiém sat vién thu thip cling nhu do ngudi tham gia td tung cung cp duoc
Hoi dong xét xir danh gia 13 hop phép.

[2] Can ctr vao céac tai liu chimg clr co trong hd so vu an, cian ¢ vao 1oi
khai cua bi cdo tai phién toa, da xac dinh duoc nhu sau:

Khoang 09 gid ngay 31/12/2020, tai cira hang thé gidi rugu Hai Pang, khu
Hoang Hoa Tham, phuong Mao Khé, thi xa Pong Triéu, tinh Quang Ninh, lgi
dung so hd ctia nguoi ban hang, Pao Thi Ph ¢ hanh vi 1én lat chiém doat 03
(Ba) chai rugu Chivas 21 tri gia 7.050.000d (Bay triéu khong tram nam muoi
nghin dong) ctia chi Vii Thi H, dem ban 14y tién an tiéu.

[3] Hanh vi néu trén cta bi c40 Pao Thi Ph d pham vao toi: "Trom cap tai
san", quy dinh tai diém g khoan 2 Piéu 173 ctia Bo luat Hinh sy.

Picu 173 Bo luat hinh sy quy dinh:

“]. Nguoi nao trém cdp tai san ciia nguoi khdc tri gid tir 2.000.000 dong
dén dudi 50.000.000 dong hodc dudi 2.000.000 dong nhung thudc mét trong
cdc truong hop sau ddy, thi bi phat cdi tao khéng giam giiv dén 03 nam hodc
phat ti tir 06 thang dén 03 ndm:

2. Pham toi thuoc mot trong cac truong hop sau day, thi bi phat tu tie 02
nam dén 07 nam: ... ...

g) Tdi pham nguy hiém. ...

[4] Tai phién toa, Dai dién Vién kiém sat nhan dan thi xd DPong Triéu dé
nghi két toi bi cdo theo toan bo ndi dung céo trang da truy to va dé nghi ap
dung diéu ludt cling nhu muérc hinh phat doi véi bi cdo, Hoi ddng xét xir danh
gi4 cdo trang ma Vién kiém sat nhan dan thi xa Pong Triéu truy t6 bi cdo 1a
dung nguoi, ding tdi, dung phap luat; luan toi cua dai dién Vién kiém sat nhan
dan thi xa Pong Triéu 1a ¢ can cwr, ding phap luét nén chap nhan.

_[5] Hanh vi cua Bao Thi Ph la nguy hiém cho xi hoi, d3 xam pham dén
quyén so hitu tai san cta nguoi khac. Bi cdo 1a nguoi co day du kha nang nhén
thirc, biét r& hanh vi ctia minh 13 vi pham phép luat nhung van ¢ tinh pham toi,
vi vay can ap dung mot hinh phat twong xtng véi hanh vi cta bi cdo dé dam
bao tinh ran de va phong ngura chung.

[6] Vé nhin thin va tinh tiét gidm nhe: Bi cdo 1a nguoi trén 70 tudi,
thanh khan khai b4o, bi hai xin giam nhe hinh phat cho bi c4o nén bi céo dugc
hudng cac tinh tiét giam nhe theo diém 0, s khoan 1, khoan 2 Piéu 51 B0 luat
Hinh su.

[7] VVé tinh tiét ting ning: khdng co.

[8] Sau khi xem xét cac tinh tiét tang ning, giam nhe; nhan than cua bi cdo
trong vu 4n, Hoi dong xét xtr thay hanh vi pham tdi ctia bi cdo 1a nguy hiém
cho x& hoi, xdm pham tai san ciia cong dan va gdy mat an ninh trat ty nén can

»
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phai cach ly bi cdo khoi doi sdng x3 hoi mot thoi gian dé gido duc bi céo tro
thanh ngudi cong dan cé ich cho xa hoi. Tuy nhién, trong qué trinh nghi an,
Ho1 déng xét XU cling xem xé&t dén viéc bi cao la nguoi trén 70 tudi, thanh khan
khai béo, dn nin hdi cai; nguoi bi hai xin giam nhe¢ hinh phat cho bi cdo nén
giam nhe mot phan hinh phat dé bi cdo thdy duoc chinh sach khoan hdng cua
nha nudc va phap luat.

Bi c4o bi xét xir trong khi dang chdp hanh mot ban 4n trudc d6 nén can
phai tong hop hinh phat budc bi cdo phai chap hanh hinh phat chung theo Piéu
55, Diéu 56 B9 luat Hinh su.

[9] Vé phan dén su: Chi Vii Thi H khong yéu cau bi c4o Pao Thi Ph phai
bdi thudng nén khong dé cap giai quyét.

[10] Vit chirmg vu an: P6i voi 01 mii bao hiém mau do, dang mil nira
dau, da qua st dung va 01 4o phao c6 mil mau tim cua bi cao Ph mic khi pham
t6i, do da cii hong nén can tich thu tiéu huy.

[11] Vé hinh phat bo sung: Khoan 5 Piéu 173 B6 luat hinh su quy dinh
ngudi pham t6i co thé bi 4p dung hinh phat bo sung 1 phat tién tir 5.000.000
dong dén 50.000.000 dong. Tuy nhién, xét thay bi cao khong c6 tai san, cong
viéc va thu nhap nén khong ap dung.

[12] D6i voi hanh vi, quyet dinh t6 tung ctia Piéu tra vién, Kiém sat vién
trong qua trinh Piéu tra, truy t6 va xét xir dugc Hoi dong xét xtr danh gia 1a hop
phap.

Theo 15i khai ctia Pao Thi Ph thi viéc di trom cap do mot nguoi dan ong
tén C lam nghé xe Om & khu vuc chg Cot Pen, thudc phuong Du Hang quan Lé
Chén, thanh phd Hai Phong dé xudng va dung xe mo t6 chd Ph dén cira hang
Thé gi61 Ruou cua chi H, sau d6 C ché Ph dem ruou dén ban cho cua hang
ruou Binh Minh ciia anh Cao Pirc B, sinh nam 1975, dia chi s 66 duong Ly
Thuong K, phuong Hoang Vian T, quan Hong B, thanh phé Hai P, duoc
3.000.000d, Ph da chia cho C 900.000d. Qua trinh diéu tra khong xac dinh
dugc nguoi dan ong tén C néu trén va khong du can ctr xac dinh anh B da mua
rugu ctia Ph nén khong dé cap xir 1y.

[13] Bi c4o, bi hai c6 quyén khang céo trong pham vi va thoi han luat
dinh.

[14] V& an phi: Bi céo 1a nguoi cao tudi nén dugc mién an phi theo quy
dinh tai diém d khoan 1 Piéu 12 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 caa Uy ban thuong vu Qudc hoi khoa 14 quy dinh vé mirc thu,
mién, giam, thu, ndp, quan 1y va st dung an phi va 1 phi Toa an

[15] Ban an dugc cong khai trén cong thong tin dién tir ciia hé théng Toa
an nhan dan.

Vi cac lé trén,

QUYET PINH:

Tuyén l?(”'): Bi c40 Dao Thi Ph d3 pham t6i “Trom cip tai san” theo diém
g khoan 2 Biéu 173 B0 luat Hinh su.
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Ap dung: diém g khoan 2 Diéu 173; diém o0, s khoan 1, khoan 2 Diéu 51;
Diéu 55; Piéu 56 Bo luat Hinh su;

Xir phat: Bi ciao Dao Thi Ph 30 (Ba muoi) thang tU; téng hop hinh phat
30 (Ba muoi) thang ti cta ban 4n sé 81/2021/HSST ngay 26/7/2021 ctia Toa an
nhan dan quan Lé Chan, thanh phd Hai Phong, budc bi cdo phai chip hanh hinh
phat chung 1a 60 (Sau muoi) thang tu, thoi han tu ké tir ngdy bét gitt (ngay
04/10/2021).

Vé vat chimg: Can cir diém c khoan 2 Diéu 106 B luat T tung hinh suy;
tich thu tiéu huy 01 mi bao hiém mau do, dang mii nira dau, da qua st dung va
01 4o phao c6 mii mau tim cta bi cdo Ph méac khi pham t0i do da cii hong.

(Tinh trang vat ching nhu bién ban giao nhan vat chung gitta Co quan
canh sat diéu tra Cong an thi xa Pong Triéu va Chi cuc Thi hanh 4n dan sy thi
xa Pong Triéu ngay 02/12/2021)

Vé 4n phi: Cin ct diém d& khoan 1 Piéu 12 Nghi quyét so:
326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban thuong vu Qubc hoi khoa
14 quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1¢
phi Toa an; bi cao Pao Thi Ph dugc mién an phi hinh sy so tham.

Vé quyén khang cdo: Ap dung: khoan 1 Diéu 331; khoan 1 Piéu 332;
khoan 1 Diéu 333 B6 luat to tung hinh su, bi cao co quyén khang cdo ban an
trong thoi han 15 ngay ké tir ngdy tuyén 4n. Bi hai vang mat c6 quyén khang
c40 ban an trong thoi han 15 ngay ké tir ngay nhan dugc ban an hodc ban an
dugc niém yét theo quy dinh./.

et T/M HQI PONG XET XU SO THAM
- Bi céo; Bi hai; A . - sn >
CVKSND thj xa Pong Tridu: Tham phan - Chu toa phién toa
-Cong an thi xa Dong Triéu;

- Chi cuc THADS thi xa Pong Triéu;

- VKSND tinh Quéang Ninh;

- TAND tinh Quang Ninh;

- Nha tam giir Cong an thi xa Dong Triéu;
- Trai giam X Nguyén;

- SO Tu phap tinh Quang Ninh;

- Luu ho so + THA Nguyén Vin Nim



