TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Doc lap - Tu do - Hanh phic

Ban 4n sb: 82/2024/HC-PT

Ngay: 26/3/2024

“VIv: Yéu cau hiy Quyét dinh hanh
chinh va boi thuong thiét hai”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG
- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thdm phén - Chii toa phién toa:  6ng Nguyén Vin Tién

Cdc Tham phdn: 6ng Vii Thanh Liém
6ng Tran Quéc Cuwong
- Thu ky phién toa: ba Pang Ngoc Gia Linh, Thu ky Toa an nhéan dan
cap cao tai Da Nang.
- Dgi di¢n Vign kiém sdt nhan dén cip cao tgi Da Ning tham gia phién
toa: ong Quach Hoa Binh, Kiém sat vién.
~ Ngay 26 thang 3 nam 2024, tai try s¢ Toa an nhan dan cap cao tai Pa
Nang xet xu phic tham cong khai vu an hanh chinh thu ly 224/TLPT-HC ngay
18 thang 10 nam 2023 vé: “Yéu cau huy Quyet dinh hanh chinh va boi thuong
thi¢t hgi”. Do Ban an hanh chinh so tham s6 21/2023/HC-ST ngay 08/8/2023
cua Toa an nhan dan thanh pho Pa Nang bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir s6 380/2024/QP-PT ngay 05 thang 3
nam 2024, gitra cac duong su:

Ngwoi khéi ki€n: ong Phung Van T, sinh nam 1958.

Pia chi: S6 I N, phuong H, quan N, thanh phb Da Néng. Ving mat.
Nguoi dai dién theo uy quyén: ba Phung Thi T1, sinh nam 1987.
Pia chi: S6 I N, phuong H, quan N, thanh phd Da Nang. C6 mat.

Nguoi bao vé quyén va loi ich hop phdp ciia ngwoi bi kién: 6ng Pham
Van N, sinh nam 1984.

Dia chi: 2 dudong B, quan T, thanh phb Da Néng. C6 mat.

Nguwoi bi kién:

1. Chu tich Uy ban nhan dan quén N, thanh phd Pa Ning. C6 don dé nghi
xét xur vang mat.

2. Uy ban nhan dan quan N, thanh phd Pa Nang.
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Cung dia chi: SO D L, phu’(‘mg K, quan N, thanh phé Pa Néng.

Nguoi dai dién theo uy quyén: ong Nguyen buc V - Chue vu: Pho Chu
tich Uy ban nhan dan quan N, thanh phé Pa Nang. Ving mdt.

Nguoi ¢6 quyén lgi, nghia vu li€n quan: Ban Quan ly du an Pau tu xdy
dung Ha tang va Phat trién do6 thi thanh pho D.

Dia chi: Tang E, s6 D V, phuong H, thanh phd Pa Néng.

Nguoi dai dién theo uy quyén: ba Nguyén Lam Thuy K — Chirc vu:
Chuyén vién phong Ké hoach. Co mat.

NOI DUNG VU AN:

* Tai don khéi kién, trong qud trinh to tung va tai phién toa nguwoi dai
dién theo uy quyén cua ngwoi khoi kién trinh bay:

Ho gia dinh 6ng Phung Vian T 13 chu quan 1y sir dung hop phép thira dat
s6 62 (314), to ban do sb 34, dién tich 95,6m2 toa lac tai phuong H, quan N,
thanh ph6 Pa Nang. Pén nam 2010, thyc hién Dy an Khu d6 thi H (giai doan 2)
UBND quan N di ban hanh Quyét dinh s6 2950/QD- -UBND ngay 01/6/2010 thu
hoi toan bd thira dat néu trén. Tuy nhién, do viéc giai quyét b01 thuong, hd tro,
bd tri dat tai dinh cu chua thoa dang nén 6ng T co dé nghi cap co thAm quyén
xem x¢ét lai nhung chd doi mai van khong c6 co quan nao giai quyét cho ong.

Pén thang 7/2020 khi ngdi nha d xudng cap nghiém trong gia dinh ong
Tam b phai chap nhan viét don xin nhan dat tai dinh cu theo bd tri trude day cia
co quan giai toa bdi thuong. Sau thoi gian chd doi 6ng nhan duoc théng béo 13
ho gia dinh 6ng khong con niam trong dién giai toa nira ma thudc truong hop
chinh trang nén ong d tién hanh lam thi tuc dé nghi cap gidy chimg nhan quyén
sir dung dat dé c6 du diéu kién xin gidy phép xdy dung lai nha & vi ngdi nha 6ng
dang & c6 thé d6 sap bat ctr luc nao.

Khi 6ng tién hanh lam thu tuc cip gidy chimg nhan QSD dét d6i véi thira
dat néu trén cua minh thi UBND quan N méi c6 Cong vin s6 3292/UBND-
PQLDT ngay 30/12/2020 xac dinh thira dit cta gia dinh 6ng da duoc diéu chinh
lai dé khong giai toa theo Quyét dinh 7482/QD-UBND ciia U vé viéc phé duyét
quy hoach chi tiét TL 1/500 diéu chinh cuc bo cac 16 dat ky hiéu B2-1, B2-2
thuoc Khu D (giai doan 2). Sau d6, dén ngay 18/01/2021 UBND quan N méi
ban hanh Quyét dinh s6 182/QD-UBND vé viéc thu hoi, huy bo Quyét dinh s6
2950/QD-UBND ngay 01/6/2010 cia UBND quéan N ddi véi viéc thu hoi thira
dat néu trén cia gia dinh 6ng.

Nhan théy, khi thuc hién Dy 4n Khu d6 thi H (giai doan 2), UBND quéan
N thu hoi dt cta gia dinh ong tir nam 2010 dén nam 2016 U da c6 quyét dinh
phé duyét diéu chinh quy hoach, thira dat cia ong dugc diéu chinh d¢ lai khong
giai toa nhung UBND quén N khong hé cong bd viéc diéu chinh quy hoach theo
quy dinh tai Diéu 46, Bleu 48 Luat Dat dai 2013; khong ban hanh kip thoi quyét
dinh thu hdi, huy bo quyét dinh thu hdi dat d6i voi thira dit néu trén cua gia dinh
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ong 1a trai phap luat, gay thiét hai nghiém trong dén quyén va loi ich hop phap
cua gia dinh ong.

Hau qua cua viéc lam trai phap luat néu trén cia UBND quan N da lam
cho gia dinh 6ng hién nay phai ganh khoan thué ndp tién st dung dét va thué thu
nhap ca nhan theo Quyét dinh s6 09/2020/QD-UBND ngay 07/4/2020 cua U lén
dén 809.659.780 ddng. Trong khi d6, néu UBND quan N kip thdi ban hanh
quyét dinh thu hoi, huy bo quyét dinh thu hoi dat ngay khi U ban hanh quyét
dinh diéu chinh quy hoach nim 2016 d¢ tra lai quyén sir dung dat hop phap cho
gia dinh Ong thi 6ng dd khong phai ganh ndng mirc thué néu trén khi lam thu tuc
cap gidy chung nhan QSD dat. Boi murc tinh thué ndp tién sir dung dat va thué
thu nhap cd nhan thoi diém d6 theo Quyét dinh 46/2016/QD-UBND ngay
20/12/2016 ctia U chi 197.065.440 dong. Chénh 1éch: 612.594.336 dong.

Nhu vay, ro rang hanh vi hanh chinh cham ban hanh quyét dinh thu hoi,
huy bo quyét dinh thu hoi dat cia UBND quan N d3 gay thiét hai dén quyén va
loi ich hgp phap cua gia dinh 6ng T.

Do d6, ngay 12/7/2021 6ng T lam don khiéu nai ddi v6i hanh vi khong
cong bd didu chinh quy hoach dy 4n; chdm ban hanh quyét dinh thu hoi, huy bo
quyét dinh thu hoi dat cia UBND quén N trong sudt 05 nim qua da gay thiét hai
nghiém trong dén quyén loi cua gia dinh 6ng.

Pong thoi, d& nghi UBND quin N xem xét giai quyét van dung cach tinh
thué ndp tién str dung dét tai thoi diém U d3 ban hanh Quyét dinh 7482/QPb-
UBND phé duyét quy hoach chi tiét TL 1/500 diéu chinh cuc bd cac 16 dat ky
hi¢u B2-1, B2-2 thuoc Khu do thi H (giai doan 2) dé ap dung gia dat nam 2016
thi ong yéu cau UBND quén N phai ¢6 trach nhiém boi thuong khoan tién thué
chénh 1éch cho 6ng theo quy dinh cta phap luat do 15i khéng cong bd diéu chinh
quy hoach, chim ban hanh quyét dinh thu hoi, huy bo, quyét dinh thu hoi dat
cua UBND quan N.

Ngay 20/4/2022 Chu tich UBND quén N da ban hanh Quyét dinh s
1107/QD-UBND giai quyét khiéu nai néu trén cua gia dinh. Tai quyét dinh nay,
Chu tich UBND quan N chi chap nhan mdt phan noi dung khiéu nai ctia dng vé
viéc UBND quan N khong cong bd diéu chinh quy hoach khi Chu tich U ban
hanh Quyét dinh s6 7482/QD-UBND ngay 29/10/2016 vé viéc phé duyét quy
hoach chi tiét TL 1/500 diéu chinh cuc bd cac 16 dat ky hiéu B2-1, B2-2 thudc
Khu d6 thi H (giai doan 2); cham ban hanh quyét dinh thu hoi, huy bo Quyét
dinh so 2950/Qb-UBND ngay 01/6/2010 cua UBND quan N. Khong chap nhan
yéu cau cia éng ddi véi viéc UBND quén N ap dung bang gia dat tai thoi dlem
U ban hanh Quyét dinh s6 7482/Qb-UBND phé duyét quy hoach chi tiét TL
1/500 diéu chinh cuc b 16 dat ky hiéu B2-1, B2-2 thuoc Khu do thi H (giai doan
2) dé tinh tién st dung dat cho gla dinh ong T. Pdi véi yéu cau boi thudng
khoan tién thué chénh léch cho gia dinh ong T khong dugc Chu tich UBND
quan N dé cap giai quyét tai quyét dinh giai quyét khiéu nai.

Tai Quyét dinh giai quyét khiéu nai s6 1107/QD-UBND ngay 20/4/2022
cua Chu tich UBND quan N mac du thtra nhan viéc UBND quan N khong cong
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bb diéu chinh quy hoach du an Khu d6 thi H da dugc phé duyét tai Quyét dinh
s6 7482/QD-UBND ngay 29/10/2016 cta Chu tich U 1a trai phap luat; viéc
cham ban hanh Quyét dinh thu héi huy bo Quyét dinh sé 2950/QD-UBND ngay
01/6/2010 cia UBND quan N dd anh huéng dén viéc thuc hién nghia vu tai
chinh ctia 6ng T khi dugc cdp gidy ching nhan QSD dat nhung Chu tich UBND
quan N khong xem xét van dung gia dit nim 2016 dé tinh tién thué st dung dét
va ciing khong bdi thuong khoan tién thué chénh 1éch cho ong T 1a khong phu
hop, khong dam bao quyén va loi ich hop phap cho ong.

Vi vay, ong T khoi kién yéu cau TAND TP Pa Ning xem xét giai quyét:

- Huy mot phan Quyét dinh giai quyét khiéu nai s6 1107/QD-UBND ngay
20/4/2022 ctia Chi tich UBND quén N lién quan dén phan khong chip nhéan yéu
cau khiéu nai ctia ong Phung Van T vé viéc ap dung bang gia dat nam 2016 dé
tinh thué.

- Budc UBND quén N bdi thuong cho éng T s tién ndp thué chénh 1éch:
612.594.336 dong (Sdu tram muwoi hai triéu, ndm tram chin mwoi tw ngan, ba
tram ba muoi sau dong).

- Céc khoan thué str dung dat va thué thu nhap ca nhan téng cong s tién
809.659.780 ddng 6ng da ndp theo cac Gidy ndp tién vao N1 ngay 21/9/2021 tai
Ngan hang A.

- P6i v6i khoan tién chénh léch yéu cau boi thuong thiét hai duge tinh
nhu sau:

Can cir Quyét dinh s6 46/2016/QD-UBND ngay 20/12/2016 ctia U ban
hanh quy dinh vé cac loai dét trén dia ban TP Pa Nang thi gia dat tai duong N
nam 2016: 3.960.000 déng/ Can cir khoan 1 Diéu 7 Nghi dinh 45/2014/ND-CP
ngay 15/5/2014 cua Chinh phu quy dinh vé thu tién st dung dat thi sd tién s
dung dat 6ng T phai ndp ndm 2016 dugc tinh nhu sau:

(3.960.000 ddng/m? x 95,7m%)/2 = 189.486.000 dong (1)

Cin cir theo Dicu 14 Luat s 71/2014/QHI13 swra doi, bd sung Luat thué
thu nhap cé nhan 2007 thi tién thué thu nhap 6ng T phai ndp nam 2016:

(3.960.000 ddng/ m*95,7 m*x 2% = 7.579.440 dong (2)

Nhu vay, tér;g sf> tién Ong 95n phai nép nam 2016 dé dugc céip Gidy
ching nhan QSD dat do6i voi thura dat caa ong: (1) + (2) = 197.065.440 dong.

Tuy nhién, do UBND quén N khéng cong bd diéu chinh quy hoach khi
Cha tich U ban hanh Quyét dinh sé 7482/QD-UBND ngay 29/10/2016; cham
ban hanh quyét dinh thu hdi, huy bé Quyét dinh s6 2950/QD-UBND ngay
01/6/2010 cua UBND quan N da anh huéng dén viéc thuc hién nghia vu tai
chinh cua 6ng ddi véi thira dat néu trén. Noi dung nay, tai Quyét dinh giai quyét
khiéu nai s6 1107/QD-UBND ngay 20/4/2022 cta Chu tich UBND quan N da
thira nhan tai phﬁn két luan. bay la mbi quan hé nhan qua tir hanh vi hanh chinh
trai phap luat (khong cong bd diéu chinh quy hoach, cham ban hanh quyét dinh
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thu hoi, huy bo quyét dinh thu hdi dat) din dén thiét hai cho 6ng khoan tién
chénh 1éch (ting nghia vu tai chinh) phai ndp: 612.594.336 dong.

Cu thé ngay 18/01/2021 UBND quan N méi ban hanh Quyét dinh s6
182/QB-UBND vé viéc thu hdi, huy bo Quyét dinh s6 2950/QD-UBND ngay
01/6/2010. Va sau khi c6 quyét dinh 182/QD-UBND 6ng méi dugc lam cac thi
tuc xin cép gidy chimg nhan QSD dat va phai nop khoan tién st dung dat, tién
thué thu nhap 1én dén 809.659.780 ddng (co bién lai), chénh 1éch so voi nim
2016: 612.594.336 dong.

* Tgi phién toa ngwoi dai di¢n theo iy quyén ciia ngwoi bi kign Chii
tich Uy ban nhan dan quan N, thanh phé Da Nang va Uy ban nhan din quéin N,
thanh phé Da Ning la éng Nguyén Duc V ving mdit nhung trong qud trinh t6
tung co van bdn trinh bay:

Ngay 12 thang 7 nam 2021, UBND quan nhan duoc don khiéu nai cua
ong Phung Van Tam | ngay 12 thang 7 nam 2021. Trén co so Phiéu dé xuat thu
Iy giai quyét khiéu nai ctia Ban Tiép cong dan quan, ngay 15 thang 7 nam 2021,
Chu tich UBND quéan da ky ban hanh Thong bao s6 439/TB-UBND vé viéc thu
Iy giai quyét khiéu nai 1an du va Quyét dinh s6 2762/QD-UBND vé viéc giao
nhiém vy xac minh ndi dung khiéu nai.

Ngay 16 thang 7 nam 2021, Chanh Thanh tra quan da ky ban hanh Quyét

dinh s6 15/QD-TTQ vé viéc xac mmh noi dung khiéu nai va phé duyét Ké hoach
x4c minh noi dung khiéu nai ctia T6 xac minh.

'Ngay 23 thang 9 ndm 2021, Chanh Thanh tra quan da ky ban hanh Bao
c40 s6 03/BC-TTQ vé két qua xac mlnh ndi dung khiéu nai.

~ Ngay 22 thang 12 nam 2021, Chu tich UBND quan truc tiép t6 chirc, chu
tri doi thoai vé1 6ng Phung Van Tam .

Pé cO co so xem xet, gial quyét yéu ciu cua ong Phung Van T dbi véi
viée thu tién st dung dat, ngay 18 thang 01 nam 2022, UBND quén d& ban hanh
Béo cédo s6 18/BC-UBND gui UBND thanh pho U.

Ngay 15 thang 4 naim 2022, S& Tai nguyén va Méi truong thanh phd D da
c¢6 ban hanh Bao céo s6 269/BC-STNMT ngay 15 thang 4 nam 2022 vé viéc lién
quan thu tién st dung dat d6i v6i ong Phung Vian Tam . Theo d6, ndi dung kién
nghi xem xét 4p dung mirc thu tién st dung dat duoc quy dinh tai Quyét dinh s6
46/2016/QD-UBND ngay 20 thang 12 nam 2016 1a khong co co so dé xem xét,
giai quyét.

Ngay 20 thang 4 ndm 2022, Chi tich UBND quan d4 ky ban hanh Quyét
dinh s6 1107/QD-UBND vé viéc giai quyét khiéu nai lan dau coa ong Phung
Van Tam . Theo do, chép nhan mot phﬁn ndi dung khiéu nai cua ong Phung Van
T, cu thé: Chép nhan mot phﬁn ndi dung khiéu nai cua ong Phung Van T vé viéc
UBND quan N khéng cong bd diéu chinh quy hoach khi Chii tich UBND thanh
phd U ban hanh Quyét dinh sé 7482/QD-UBND ngay 29 thang 10 nim 2016 vé
viéc phé duyét quy hoach chi tiét ti 1& 1/500 diéu chinh cuc bo cac 16 dat c6 ky
hiéu B2-1, B2-2 thudc du an Khu d6 thi H (giai doan 2); chdm ban hanh quyét
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dinh thu hoi, hay bé Quyét dinh s6 2950/QD-UBND ngay 01 thang 6 ndam 2010
ctia UBND quén N; khong chap nhén yéu cau cua 6ng Phung Vin T d6i voi viéc
UBND quén N ap dung bang gia dt tai thoi diém UBND thanh phd U ban hanh
Quyét dinh s 7482/QD-UBND phé duyét quy hoach chi tiét TL 1/500 diéu
chinh cuc b cac 16 dat ky hiéu B2-1, B2-2 thuéc Khu d6 thi H (glal doan 2) dé
tinh tién sir dung dat ma gia dinh 6ng phai ndp dé duoc cap Gidy chimg nhan
quyén sir dung dat 1an dau.

V& trinh tu, thu tuc: Vu viée khiéu nai nay da dugc thuc hién dang theo
quy dinh ctia Luat Khiéu nai nim 2011, Nghi dinh s6 124/2020/ND-CP ngay 19
thang 10 nam 2020 cua Chinh phu, Thong tu s6 07/2013/TT-TTCP ngay 31
thang 10 ndm 2013 cia Thanh tra Chinh phu va Quyét dinh s 21/2016/Qb-
UBND ngay 13 thang 6 nam 2016 cia UBND thanh phé U quy dinh chi tiét quy
trinh giai quyét khiéu nai cta t6 chirc, cong dan trén dia ban thanh phd Pa
Nang.

Vé thé thirc va ndi dung giai quyét: Viéc Cha tich UBND quan ban hanh
Quyét dinh s6 1107/QD-UBND néu trén 1a dung thaim quyén va dam bao vé
trinh ty, thu tuc, thé thirc giai quyét khiéu nai; noi dung khiéu nai da duoc giai
quyét diing theo quy dinh ciia phap luat.

Do d6, viéc nguoi khoi kién yéu cau Toa 4n nhan dan thanh phd Pa Nang
tuyén huy Quyét dinh s6 1107/QD-UBND la khong c6 co sd.

Dbi v6i yéu cau ctia 6ng Phung Vian T vé viéc bdi thudng thiét hai véi sb
tién thué chénh 1éch 13 612.594.336 (Sdu tram mudi hai triéu ndm tram chin
muoi bon ngan ba tram ba muwoi sdu déng) UBND quéan N dang tiép tuc chi dao
cac co quan, don vi lién quan cung cap thong tin, tai lidu, bang ching va ghi y
kién, phan hoi bang vian ban gui Toa an trong thoi gian dén. Viéc bodi thudng xac
dinh rd 12 co quan nao sai (néu c6) thi s& co trach nhiém theo quy dinh ctia phap
luat.

* Tai phién toa nguoi dai dién theo uy quyén ciia ngwoi cé quyén loi,
nghia vu lién quan la Ban Q la ba Nguyen Lam Thuy K trinh bay:

Dy an Khu d6 thi H (giai doan 2) dugc Chu tich UBND thanh phd phé
duyét diéu chinh d6 an quy hoach chi tiét tai Quyét dinh sé6 9573/QD-UBND
ngay 23 thang 12 nam 2009, véi tong dién tich dat diéu chinh quy hoach la
223.751m?,

Cong trinh HTKT Khu do thi H (giai doan 2 - phan ky 2) do S¢ Xay dung
lam chu dau tu, Cong ty V1 xay dung, Xay lap va Kinh doanh nha 1am nhiém vu
diéu hanh dy an. Ban Quan Iy nhan chuyén giao nhiém vy diéu hanh dy 4n nay
theo Quyét dinh s6 59/QD-UBND ngay 08 thang 01 nim 2015 cia UBND thanh
phé. Tir ndm 2021, theo Quyét dinh s6 4858/QD-UBND ngay 14 thang 12 nim
2020 vé viéc giao chi tiéu ké hoach phat trién kinh té - xa hoi, quc phong - an
ninh va du toan thu, chi ngan sach nha nuéc nam 2021, Ban Quan ly dugc giao
nhiém vu chu dau tu kiém quan 1y du an HTKT Khu d6 thi H (giai doan 2 -
phan ky 2).
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Cong trinh HTKT Khu d6 thi H (giai doan 2 - phan ky 2) dugc UBND
thanh phd phé duyét du 4n dau tu xay dung tai Quyét dinh s6 970/QD-UBND
ngay 27 thang 01 nim 2011 va dugc S¢ Xay dyng trinh duyét thiét ké - dy toan
hang muc: san nén, giao thong, thoat nudc tai Quyét dinh s6 905/QD-SXD ngay
28 thang 10 nam 2010.

~Ngay 29 thang 10 ndm 2016, Chu tich UBND thanh phd U ban hanh
Quyet dinh s0 7482/QD-UBND v¢ viéc phé duyét quy hoach chi tiét TL 1/500
dicu chinh cuc b cac 16 dat co6 ky hiéu B2-1, B thudc Khu d6 thi H (giai doan
2).

Thuc hién nhiém vu duoc giao tai Quyet dinh sd 7482/QD-UBND ngay
29 thang 10 nam 2016 cua UBND thanh pho U vé viéc phé duyét quy hoach chi
tiét TL 1/500 diéu chinh cuc bd cac 16 dat c6 ky hiéu B2-1, B thudc Khu db thi
H (giai doan 2), Ban Quan 1y di phéi hop véi V2 ranh gidi theo quy hoach dugc
duyét va da tham gia ban giao hoa mdc gidi theo dd an quy hoach do UBND
quan N chu tri vao ngay 25 thang 5 nam 2017.

Tir sau khi nhan chuyén giao hd so du 4n, cin ct cac quy hoach dugc
duyét d6i voi cong trinh HTKT Khu d6 thi H (giai doan 2 - phan ky 2), Ban
Quan 1y di dé nghi UBND quan N, Ban Giai phong mit bang quan N tiép tuc
thuc hién cong tac giai phong mat bang va ban giao mat bang dé thi cong cong
trinh. Trén co s mat bang da giai toa Ban giai téa dén bu cac du an dau tu xay
dung s6 01 (nay 1a Ban Giai phong mit bang quan N) ban giao, Ban quan ly da
trién khai thi cong trinh cac hang muc cong trinh theo ho so thiét ké da duoc
duyét. Pén nay, cong trinh di dugc thi cong hoan thanh tai cic khu vuc c6 mat
bang, dang dung thi cong do vudng giai toéa (dy an con vudng giai téa 69 ho);
gia tri xay lap dat 48,5% gia tri hop dong.

Khi dugc tiép tuc ban giao mat b,ablng,, Ban quén 1y sé& trién khai thi cong
cac hang muc cong trinh theo hé so thiét ké da duge duyét va theo chu truong
cua UBND thanh pho tai Thong bao s6 323/TB-VP ngay 16 thang 6 ndm 2022.

Véi ndi dung vu an nhu trén, Ban an hanh chinh 80 thzim 50
21/2023/HC-ST ngay 08/8/2023 cua Toa an nhan dan thanh pho Da Nang da
quyét dinh:

1. Bac toan bd yéu cau khoi kién cta 6ng Phung Van T vé viéc yéu cau
Toa an huy mot phan Quyét dinh giai quyét khiéu nai s6 1107/QD-UBND ngay
20/4/2022 cua Chu tich UBND quén N lién quan dén phan khong chap nhan yéu
cau khiéu nai ctia 6ng Phung Vin T vé viéc ap dung bang gia dat nam 2016 dé
tinh thué va buoc UBND quan N bdi thudng cho ong T s6 tién nop thué chénh
léch: 612.594.336 ddng (Sdu tram muwoi hai triéu, ndm tram chin mwoi tw ngan,
ba tram ba muwoi sau dong).

Ngoai ra, ban an so tham con quyét dinh an phi hanh chinh so tham va
cong bo quyen khang cdo theo quy dinh cta phap luat.

Sau khi xét xir so thim: ngay 21/8/2023, ngudi khoi kién - ong Phung
Vian T (Nguoi khai kién) khang cao toan bo Ban 4n so tham va yéu cau Toa an


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20%C4%91%C3%B4%20th%E1%BB%8B%20H%C3%B2a%20H%E1%BA%A3i%20H1-3
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20B2-2%20thu%E1%BB%99c%20Khu%20%C4%91%C3%B4%20th%E1%BB%8B%20H%C3%B2a%20H%E1%BA%A3i%20H1-3
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20B2-2%20thu%E1%BB%99c%20Khu%20%C4%91%C3%B4%20th%E1%BB%8B%20H%C3%B2a%20H%E1%BA%A3i%20H1-3
https://trolyao.toaan.gov.vn/l%20link/o%20B2-2%20thu%E1%BB%99c%20Khu%20%C4%91%C3%B4%20th%E1%BB%8B%20H%C3%B2a%20H%E1%BA%A3i%20H1-3
https://trolyao.toaan.gov.vn/l%20link/o%20Vi%E1%BB%87n%20Quy%20ho%E1%BA%A1ch%20x%C3%A2y%20d%E1%BB%B1ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20%C4%91%C3%B4%20th%E1%BB%8B%20H%C3%B2a%20H%E1%BA%A3i%20H1-3
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20Ban%20Gi%E1%BA%A3i%20ph%C3%B3ng%20m%E1%BA%B7t%20b%E1%BA%B1ng%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20Ban%20Gi%E1%BA%A3i%20ph%C3%B3ng%20m%E1%BA%B7t%20b%E1%BA%B1ng%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Ph%C3%B9ng%20V%C4%83n%20Tam%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201958%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2095%20Nguy%E1%BB%85n%20H%E1%BB%AFu%20C%E1%BA%A7u,%20ph%C6%B0%E1%BB%9Dng%20H%C3%B2a%20H%E1%BA%A3i,%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Ph%C3%B9ng%20V%C4%83n%20Tam%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201958%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2095%20Nguy%E1%BB%85n%20H%E1%BB%AFu%20C%E1%BA%A7u,%20ph%C6%B0%E1%BB%9Dng%20H%C3%B2a%20H%E1%BA%A3i,%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Ph%C3%B9ng%20V%C4%83n%20Tam%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201958%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2095%20Nguy%E1%BB%85n%20H%E1%BB%AFu%20C%E1%BA%A7u,%20ph%C6%B0%E1%BB%9Dng%20H%C3%B2a%20H%E1%BA%A3i,%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Ph%C3%B9ng%20V%C4%83n%20Tam%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201958%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2095%20Nguy%E1%BB%85n%20H%E1%BB%AFu%20C%E1%BA%A7u,%20ph%C6%B0%E1%BB%9Dng%20H%C3%B2a%20H%E1%BA%A3i,%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng

cap phtic thAm xem xét giai quyét lai vu an dé bao vé quyén va loi ich hop phap
cho gia dinh Ong.

Tai phién toa: Nguoi khot kién khong rat don khéi kién, khong rut don
khang c4o ma van giit nguyén ndi dung khang cdo nhu trén va dé nghi Hoi dong
xét xir chap nhan cac noi dung khang cdo cua Nguoi khoi kién; cac bén khong
dbi thoai duoc véi nhau vé viée giai quyét vu 4n va dé nghi Toa an giai quyét vu
an theo quy dinh; Kiém sat vién dé nghi: Hoi déng xét xir chdp nhan khang céo
ctia Nguoi khoi kién, huy Ban an hanh chinh so thim s6 21/2023/HC-ST ngay
08/8/2023 ctia Toa 4n nhan dan thanh phd Pa Néng, chuyén hd so vu 4n cho
Tda an cap so thdm xét xtr lai vu an theo quy dinh.

Sau khi nghe: n6i dung khang céo; ¥ kién ctia cac bén lién quan dén noi
dung khang céo; y kién cua Kiém sat vién vé viéc tuan _theo phap luét ¢ giai
doan xét xir phuc tham va quan diém cua Vién kiém sat vé giai quyét vu 4n; sau
khi thdo luan va nghi an, Hoi dong xét xtr nhan dinh vé cac ndi dung khang cao
nhu sau:

NHAN DPINH CUA TOA AN:

[1]. X¢ét khang cao cua Nguoi khoi kién yéu céy Uy ban nhén dan quan N,
thanh pho Da Nang phai boi thuong thi¢t hai cho Ong khoan tién chénh 1&ch
(tang nghia vy tai chinh) phai ndp: 612.594.336 dong thi thay:

[1.1]. HO gia dinh dng Phung Van T dang quan 1y, str dung thira dét sé 62
(314), to ban dd sd 34, dién tich 95,6m? tai phuong H, quan N, thanh phd Pa
Nang. Nam 2010, thyc hién Dy an Khu d6 thi H (giai doan 2) UBND quén N d3
ban hanh Quyét dinh s6 2950/QD-UBND ngay 01/6/2010, thu hoi toan b thira
dat néu trén. Nam 2016, U c¢6 Quyét dinh diéu chinh lai quy hoach thi thira dat
ciia 6ng T khong bi thu hoi giai toa nita. Sau khi c6 Quyét dinh diéu chinh quy
hoach ctia UBND thanh phé U thi UBND quan N khong cong bd viée diéu
chinh quy hoach theo quy dinh tai Diéu 46, Piéu 48 Luat Dat dai 2013; khong
ban hanh Quyét dinh thu hoi, huy bé Quyét dinh thu hoi dat dbi voi thira dat néu
trén ciia gia dinh 6ng T. Tai Quyét dinh s6 1107/QD-UBND ngay 20/4/2022 ciia
Chu tich UBND quan N cing dé chap nhan mot phan nodi dung khiéu nai cia
ong T vé viéc: UBND quén N khong cong bd diéu chinh quy hoach khi Chi tich
U ban hanh Quyét dinh s6 7482/QD-UBND ngay 29/10/2016 vé viéc phé duyét
quy hoach chi tiét TL 1/500 diéu chinh cuc bd cac 16 dat ky hiéu B2-1, B2-2
thuoc Khu d6 thi H (giai doan 2); cham ban hanh quyét dinh thu héi, hay bo
Quyét dinh s6 2950/QD-UBND ngay 01/6/2010 ciia UBND quén N.

[1.2]. Ong T khoi kién cho rémg Do UBND quén N chdm ban hanh quyét
dinh thu hoi, hity bo Quyet dinh s6 2950/QDb-UBND ngay 01/6/2010 cua UBND
quan N da lam cho gia dinh Ong phai ganh khoan thué nop tién st dung dat va
thué thu nhap ca nhan theo Quyét dinh sé 09/2020/QD-UBND ngay 07/4/2020
ctia U 1én dén 809.659.780 dong. Trong khi d6, néu UBND quan N kip thoi ban
hanh quyét dinh thu hoi, huy bé quyét dinh thu hoi dat ngay khi U ban hanh
quyét dinh diéu chinh quy hoach nim 2016 dé tra lai quyén sir dung dat hop
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phap cho gia dinh Ong thi da khong phai ganh nang muc thué néu trén khi lam
thu tuc cap gidy ching nhan QSD dat. Boi mire tinh thué ndp tién st dung dat va
thué thu nhdp c4 nhan thoi diém d6 theo Quyét dinh 46/2016/QD-UBND ngay

20/12/2016 cua U chi 197.065.440 ddng. Chénh léch: 612.594.336 dong vi vay,
ong T yéu cau:

- Huy mot phan Quyét dinh giai quyét khiéu nai s6 1107/QD-UBND ngay
20/4/2022 ctia Chi tich UBND quén N lién quan dén phan khong chip nhéan yéu
cau khiéu nai ciia 6ng Phung Vian T vé viéc ap dung bang gia dat nam 2016 dé
tinh thué.

- Buoc UBND quén N bdi thudng cho 6ng T sd tién ndp thué chénh 1éch:
612.594.336 dong (Sdu tram muwoi hai tri¢u, nam tram chin mwoi tw ngan, ba
tram ba muoi sau déng)

Nhu vay, yéu cau khéi kién cua ong T trong truong hop nay thudc quy
dinh tai khoan 11 Piéu 17 va khoan 2 Dleu 40 Luat Trach nhiém bdi thuong cta
Nha nuée, s& duoc xem xét giai quyét theo quy dinh tai Diéu 55 Luat Trach
nhiém bodi thuong ctia Nha nudc va Thong tu sé 02/2023/TT-TANDTC ngay
24/8/2023 ctia Toa 4n nhan dan tdi cao hudng din thi hanh Piéu 55 Luét Trach
nhiém bdi thuong cua Nha nudc vé giai quyét yéu cau bdi thuong trong qua
trinh t6 tung hinh su, tb tung hanh chinh tai Toa an.

[2]. Ban 4n hanh chinh so thim nhan dinh: “ Bgi 1& néu ong T cho rémg
héu qua cua vi€c gia dinh 6ng T phai ndp cac khoan thué dé duoc cap Glay
chirng nhan quyen st dung dat 1an dau theo gia dat méi va bi thiét hai vai sd tién
612.594.336 dong (Sau tram muoi hai trigu, nam tram chin mwoi tw ngan, ba
tram ba muwoi sdau dong) 1a (do hanh vi trai phap luat caa UBND quan N thi ong
T ¢o quyen thuc hién quyén yéu cau cua minh theo quy dinh cua Luat Trach
nhiém bdi thuong cua Nha nude. Chu tich UBND quén ciing nhu UBND quén
khong c6 tham quyén giai quyét doi voi ndi dung khiéu nai nay’ * nhung lai bac
yéu cau khoi kién cua Nguoi khoi kién vé viéc buoc UBND quén N boi thuong
cho 6ng T sd tién nop thué chénh léch: 612.594.336 ddong 1a khong ding voi
quy dinh tai khoan 11 Diéu 17 va khoan 2 Diéu 40 Luat Trach nhiém bdi thuong
ciia Nha nude. Vi vay, Hoi dong xét xtr phuc thim hay Ban 4n hanh chinh so
tham s 21/2023/HC-ST ngay 08/8/2023 cua Toda an nhan dan thanh phd DPa
Niang va chuyén hd so vu an cho Toda an so tham xét xur lai vu an.

[3]. Do hily 4n so tham dé xét xir lai nén Ngudi khang cao khong phai
chiu an phi hanh chinh phuc tham theo quy dinh tai khoan 3 Piéu 34 Nghi quyét

s6 326/2016/NQ-UBTVQH14 ciia Uy ban Thudong vu Qudc hdi vé an phi va 1¢
phi Toa an.

Tt nhiitng nhan dinh trén.
QUYET PINH:

- Can ctr khoan 3 Diéu 241 Luat t tung hanh chinh.
Chap nhan khang cdo ctia ong Phung Van Tam .
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1. Hiy Ban an hanh chinh so tham so 21/2023/HC-ST ngay 08/8/2023
cua Toa an nhén dan thanh pho Da Nang. Chuyén ho so vu an cho Toa an nhan
dan thanh pho Pa Nang giai quyét lai vu an theo thu tuc so tham.

2. An phi phuc thdm: Ap dung khoan 3 Diéu 34 Nghi quyet sO
326/2016/NQ-UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Québc hoi
ve€ an phi va 1¢ phi Toa an.

Ong Phung Van T khong phai chiu an phi hanh chinh phuc tham.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TANDTC; i (N _ 2 A >
 VKSNDCC tai D3 Ning; THAM PHAN — CHU TQA PHIEN TOA
- TAND thanh ph6 Pa Nang;

- VKSND thanh phé Da Néng;

- Cuc THA dan sy thanh phé Da Néng; (Pa ky)

- Cac duong su;
- Luu: HSVA, luu trir.

Nguyén Viin Tién
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