TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH VINH PHUC Pic 1ap — Tw do — Hanh phiic

Ban 4n sb: 33/2022/DS-PT
Ngay 28/7/2022

V/v Tranh chdp vé thira ké tai san

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH VINH PHUC

- Thanh phin Hpi dong xét xir phiic thdm gém c6:

Thdm phdn - Chii toa phién toa: Ong Nguyén Thanh Danh

Cdc Tham phdan: Ong Vii Van Manh va ba Nguyén Thi Thu Ha.

- Thur ky phién toa: Ba Nguyén Thi Thu Trang - Thu ky Toa 4n nhan dan
tinh Vinh Phtc.

- Dai dién Vién kiém sdt nhdn déan tinh Vinh Phiic: Ong Phing Ngoc
Tuan - Kiém sat vién tham gia phién toa.

Trong cac ngay 26 va 28 thang 7 ndm 2022, tai try s¢ Toa 4n nhéan dan
tinh Vinh Phuc xét xu cong khai vy an dan sy phic tham thu ly so
01/2022/TLPT-DS ngay 07 thang 01 nam 2022. Do Ban an dan sy so thdm s0
15/2021/DS-ST ngay 07 thang 10 nam 2021 cua Toa 4n nhan dan thanh pho
Vinh Yeén, ti’nh Vinh Phtc bi khang cdo. Theo Quyét dinh dua vu an ra xét xu
phac tham s6 12/2022/Qb-PT ngay 07 thang 3 nam 2022 gitra cac duong su:

1. Nguyén don: Ba Tran Thi D, sinh ndm 1954; dia chi: S6 nha 1, ngd 2
pho Chién, phuong Q, thanh pho V, tinh Vinh Phuc, “c6 mat”.

Nguoi bao vé quyén va loi ich hop phap ctua nguyén don: Ong Nguyén
Van b — Luat su Cong ty Luat TNHH MTV Thai b, “c6 mat”.

2. Bi don: Ba Pham Thj S, sinh nam 1956; dia chi: S6 nha 36, ng6 Nha
Tho, phuong Q, thanh pho V, tinh Vinh Phuc, “c6 mat”.

3. Nguoi ¢6 quyén loi, nghia vu lién quan:

+ Ba Tran Thi G, sinh ndm 1944; noi cu tra: Khu 12, ngd Nha Tho,
phuong Q, thanh pho V, tinh Vinh Phic.

Ngudi dai dién theo iy quyen cua ba Géi: Anh Ngd Nam U, sinh nam
1969; bia chi: S6 4, ngach 1, duong Tran Quoc Toan, phuong Q, thanh pho V,
tinh Vinh Phtic (Van ban uy quyén ngay 28/10/2021), “c6 mat”.

+ Ba Tran Thi H, sinh ndm 1960; noi cu tra: S6 nha 9, ngé 53 phd
Nguyen Khiét, phuong Ph, quan R, thanh pho Ha Noi, “c6 mat”.
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+ Anh Duong Puc Th, sinh ndm: 1975; noi cu tri: Khu tap thé may xay
cti, phuong Q, thanh pho V, tinh Vinh Phuc, “c6 mat”.

+ Ba Tran Thi B, sinh nam 1948; dia chi: S6 20, ngd 43 Phing Khoang,
phuong E, huyén Y, thanh pho Ha Noi.

Nguoi dai dién theo uy quyen cua ba B: Anh Tran Vin L, sinh ndm 1981;
dia chi: S6 nha 36 ngd Nha Tho, duong Tran Quoc Toan, phuong Q, thanh pho
V, tinh Vinh Phuc (Van ban uy quyén ngay 22/5/2020), “c6 mat”.

+ Chi Nguyén Thi M, sinh ndm 1980; dia chi: S6 nha 36 ngd Nha Tho,
duong Tran Quoc Toan, phuong Q, thanh pho V, tinh Vinh Phic, “c6 mat”.

+ Anh Tran Vin L, sinh ndm 1981; dia chi: S6 nha 36 ngd Nha Tho,
duong Tran Quoc Toan, phuong Q, thanh pho V, tinh Vinh Phuc, “c6 mat”.

+ Chi Tran Thanh P, sinh nam 1983; dia chi: ,S(A’) nha 18B, ngd 5, duong
Lam Son, phuong |, thanh pho V, tinh Vinh Phuc, “vang mat”.

+ Anh Tran Vian T, sinh nam 1978; dia chi: So nha 336/5 duong Nguyén
Van Luong, phuong 12, quan 6, thanh pho Ho Chi Minh, “vang mat”.

4. Nguoi khang cao: Ng uyén don ba Trén Thi D va nhiing nguoi c6 quyén
lo1, nghia vu lién quan ba Tran Thi G, ba Tran Thi H va anh Duong Buc Th.

NOI DUNG VU AN:

Theo don khai kién ngay 14 thang 10 nam 2019, cé4c 1oi trinh bay tiép theo
trong qua trinh giai quyét vy an va tai phién toa, nguyén don ba Tran Thi D trinh
bay:

Bb me ba 1a cu Tran Van A va cu Poan Thi C ¢6 06 ngudi con, trong d6
c6 05 nguoi con dé va 01 ngudi con nudi, 12 ba Tran Thi B, 6ng Tran X, ba Tran
Thi D, ba Tran Thi N, ba Tran Thi H va ba Tran Thi G (14 con nudi). Trong 06
nguoi con thi dng X chét nam 2005 c¢6 vo 1a ba Pham Thi S va 03 con Ia anh
Tran Van T, anh Tran Van L va chi Tran Thanh P; ba N chét nim 2006 co
chong 1a 6ng Duong Puc Ch (chét nam 2006) va 02 con la anh Duong Bic K
(da chét khdng co vo con) va anh Duong Buc Th.

Cu A va cu C c6 tao dung duoc khdi tai san chung la 587m?* dét trong d6
c6 200m’ dat & va 387m? dat vuon, thuoc thira dat s6 13, t& ban do s6 12, tai sb
36, ngd Nha Tho, duong Tran Qubc Toan, phuong Q, thanh phd V, tinh Vinh
Phic, da dugc cap gidy chung nhan quyén sir dung dat ngay 12/12/2003 ding
tén cu Tran Van A. Trén dat ¢ 03 gian nha tho cii dén nam 2010 thi cac chi em
trong gia dinh da pha 03 gian nha tho cii dé xay 03 gian nha thd méi nhu hién
nay; 01 nha cip bdn 03 gian. Nam 1963 cu C chét; nim 1982 cu A chét, truéc
khi chét cu C va cu A khong dé lai di chic, ké tir khi cu A va cu C chét, ba S
cling c&c con van quan ly toan bo sé tai san nay. Nam 2014 ba D lam don yéu
cau chia tai san chung theo quy dinh nhung khong du diéu kién khoi kién nén
Tda an di ra quyét dinh dinh chi giai quyét vu 4n, sau d6 ba D va cac ddng thira
ké yéu cau ba S va cac con chia tai san thira ké ciia cu A va cu C theo quy dinh,
nhung ba S va cac con khong dong y. Vi vy, ba D khoi kién yéu cau chia di san
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thira ké cua cu A, cu C cho cac dong thira ké theo phéap luat, sau d6 ba thay doi
yéu cau khai kién dé nghi dé lai phan khubn vién da 1am nha th dién tich 201,4
m?, trong d6 dién tich nha tho 12 53,8m? 14 tai san chung cua tat ca cac ddng thira
ké. Dién tich con lai chia déu cho c&c hang thira ké theo quy dinh cua phéap luat
va ba dé nghi duoc lay bang hién vat. Riéng phan dong gop xay nha thd hét
280.000.000 déng, trong do ba D, ba B, ba H moi nguoi gop 50.000.000 ddng,
con lai 130.000.000 dong 1a cua ba S (gom ba S, anh L, chi P va chi M) ba
khong yéu cau giai quyét. Gia st phan nha tho nay nam trén phan dat cua ai
duoc chia thi nguoi d6 duoc st dung, khdng phai thanh toan tién dong gop xay
nha tho cho nhitng nguoi con lai.

Bi don ba Pham Thi S trinh bay: Thira nhan 1oi trinh bay nguyén don vé
thanh phan gia dinh, thoi diém cu A, cu C chét ciing nhu khéi tai san chung caa
cu A, cu C dé lai bao gom 587m? dét trong d6 c6 200m? dat & va 387m?’ dit
vuon, thudc thira dat s6 13, to ban do sé 12, tai s6 36, ngd Nha Tho, duong Tran
Quéc Toan, phuong Q, thanh phé V, tinh Vinh Phic, di duoc cip gidy chung
nhan quyén st dung dat dang tén cu Tran Van A va trén dat ¢ 03 gian nha tho;
01 nha cap bon 03 gian nhu 16i trinh bay cta ba D 1a dung. Tuy nhién ba xin bo
sung nhu sau: Nam 1977 ba lay 6ng X va vé lam dau song chung véi gia dinh cu
A trén dién tich thira dat nay. Cu C chét nam 1963 trudc khi ba lay 6ng X; nam
1982 cu A chét, truéc khi chét cu A c6 dé lai di chic cho vo chong ba duoc thira
ké toan bo tai san cua cu A va cu C, di chlic do cu A viét ngay 06/9/1982, dén
ngay 10/5/2004 6ng X c6 nho 6ng Phan Huy O1 1a truong khu ky xac nhan vao
di chdc cua cu A. Trén dién tich 587m? dit ma cu A, cu C dé lai c6 03 gian nha
thd nho, 03 gian nha cap IV con lai xung quanh 13 ao. Pén nam 1993 gia dinh ba
tién hanh 13p ao 1am chudng chin nuéi lon, nim 2004 ba xay thém 02 gian nha
dé &. Nam 2010 gia dinh ba cung ba D, ba B, ba H phé 03 gian nha thd nho xay
lai thanh nha tho [6n nhu hién nay hét 280.000.000 dong trong d6 ba B, ba D, ba
H mdi nguoi dong gdp 50.000.000 dong, gia dinh ba dong gop 130.000.000
dong. Hién toan bo dién tich thira dat nay van do ba va vo chong anh Tran Vin
L (1a con trai ba) quan ly st dung. Nay ba D khai kién yéu cau chia tai san thira
ké thira dat trén theo phap luat ba khong dong y. Ba dé nghi Toa an khong chap
nhan yéu cau khoi kién cua ba D. Néu phai chia tai san thura ké ba dé nghi xem
xét dén cdng sic giir gin, ton tao cua ba dbi voi tai san thira ké. Db vai sb tién
gia dinh ba gbp 130.000.000 d6ng xay nha tho ba ciing dong y véi y kién cua ba
D khdng yéu cau Toa an giai quyét, néu phan nha tho nay nam trén phan dat cua
ai duoc chia thi nguoi dé duogc sir dung khéng phai thanh toan chénh Iéch tai san
cho nguoi khac.

Nguoi ¢6 quyén loi nghia vu lién quan 1a ba Tran Thi H, ba Tran Thi G va
anh Duong Pic Th thong nhat trinh bay: Ba H, ba G, anh Th hoan toan dong y
véi y kién caa ba D, khdng c6 y kién bd sung gi. Ba H, ba G, anh Th ciing thng
nhat dé lai phan dién tich 201,4m* Iam khuén vién nha tho va 1a tai san chung
ctia cac dong thira ké, con lai chia déu cho cac hang thira ké theo quy dinh cia
phap luat va dé nghi duoc lay bang hién vat. Ky phan cua ba H, ba G, anh Th
duoc nhan dé nghi dugc sat nhap véi ky phan caa ba D va giao cho ba D quan ly
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st dung. D4i voi phan dong gop cong sirc xay dung nha the, ba H, ba G, anh Th
cling dong ¥ véi y kién cua ba D va ba S khong yéu cau Toa an giai quyét, néu
phan nha thd nay nim trén phan dit cua ai dugc chia nguoi d6 duoc sur dung
khong phai thanh toan chénh Iéch tai san cho ngudi kKhac.

Ngudi dai dién theo ty quyén cua ba Tran Thi B 1a anh Tran Vin L trinh
bay: Thtra nhan 16i trinh bay ciia nguyén don va bi don vé khéi tai san ma cu
Tran Vin A va cu Poan Thi C dé lai 1a dung. D4i vai phan tai san chung cua cu
A, cu C dé lai gdm 587m?* dat thugc thira dat sé 13, to ban d6 sé 12, tai sb 36,
ngd Nha Tho, dudng Tran Québc Toan, phuong Q, thanh phéd V, tinh Vinh Phac
hién ba D yéu cau chia thira ké thi ba B khong dong y. Vi trudc khi chét cu A ¢6
dé lai gidy to vé6i ndi dung 1a cho vo chdng 6ng X, ba S dugc thira huong toan
bo dat dai, co trach nhiém trong nom huong héa tho clng c&c cu sau nay.
Truong hop Toa an tién hanh phan chia di san thira ké, ky phan cua ba B duoc
huong do khong c6 nhu cau sir dung nén ba ting cho anh Tran Van L. Di voi
phan dong gbp cong sic xay dung nha thi ba B ciing dong y vai y kién cia ba D
va ba S khong yéu cau Toa &n giai quyét, néu phan nha tho nay nam trén phan
dat cua ai duoc chia thi nguoi d6 dugc sir dung khong phai thanh toan chénh
Iéch tai san cho nguoi khac.

Nguoi ¢6 quyén loi nghia vu lién quan anh Tran Van L, chi Nguyén Thi
M (12 vo anh L) va chi Tran Thanh P théng nhét trinh bay: Anh chi hoan toan
ddng y véi 1oi trinh bay cta ba S. Qua trinh 1am an, sinh sbng trén thira dét cu C,
cu A tao dung bao gdm 587m? dit &, thudc thira dat s6 13, to ban d6 s6 12, tai s6
nha 36, ngd Nha Tho, dudong Tran Quéc Toan, phuong Q, thanh phd V, tinh
Vinh Phuc, gia dinh anh chi xay thém 02 gian nha dé &, ndm 2008 xay thém 02
gian phong kinh doanh bi-a, nam 2010 cung gia dinh xay lai thanh nha tho 1on
nhu hién nay. Anh, chi d& nghi Toa an khong chap nhan yéu cau khai kién cua
ba D vé viéc chia tai san thira ké cua cu A va cu C, truong hop phai chia anh chi
dé nghi xem xét dén cong sirc cua bd me anh chi trong viéc giit gin, tén tao tai
san, xem xét dén hoan canh cua gia dinh anh khong c¢6 chd ¢ nio khac va dé
nghi giao tai san cho gia dinh anh quan ly st dung, gia dinh anh chi s€ thanh
toan gié tri chénh léch bang tien cho cac hang thira ké; doi vai phan thira ké cua
ba B tiang cho anh L anh xin nhan va dé nghi sat nhap vao ky phan cta ba S giao
cho ba S quan ly su dung. Péi voi ky phan thira ké cua 6ng X, anh L va chi P
théng nhat giao cho ba S quan Iy st dung. Déi véi phan dong gop cdng stc xay
dung nha tho hét 130. 000.000 dong anh chi cling dong yvoiy kién cua ba D va
ba S, ba H khdng yéu cau Toa an giai quyét, néu phan nha thd nay nam trén
ph?m dat cua ai duoc chia ngudi d6 duoc st dung khéng phai thanh toan chénh
Iéch tai san cho nhitng nguoi con lai.

V&1 ndi dung nhu trén, tai Ban an dan su so tham s,é 15/2021/DS-ST ngay
07 thang 10 nam 2021 cua Toa an nhan dan thanh ph6é Vinh Yén, tinh Vinh
Phuc da quyét dinh:

Cin cir cac Piéu 26, Bicu 35, Dicu 39, bicu 147, Dicu 165, Diéu 166 Bo
luat To tung dan sy; Céac biéu 611, Dicu 612, biéu 613, Dicu 614, biéu 623,
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Diéu 649, Piéu 650, Diéu 651, Diéu 653, Diéu 660 Bo luat Dan su 2015; Diéu
166, Diéu 170, Biéu 179 Luat Dat dai nam 2013; An 18 S6 05/2016 va An 1¢ s6
06/2016 ngay 06/4/2016 cua Hoi dong Tham phan Toa an nhan dan téi cao;
Nghi quyét s6: 326/2016/UBTV - QH14 ngay 30 thang 12 nam 2016 cua Uy ban
Thuong vu Qubc hoi vé mic thu, mién, giam, thu, nop, quan ly va st dung &n
phi va Ié phi Toa an, x:

1. Chép nhan yéu cau khai kién caa ba Tran Thi D vé viéc yéu cau chia
tai san thira ké cua cu Tran Van A va cu Doan Thi C theo phap luat;

Chia tai san thira ké ctia cu Tran Vin A va cu Poan Thi C theo phap lujt
cho nhiing nguoi dugc huong thira ké nhu sau:

Chia cho ba Tran Thi D, ba Tran Thi G, ba Tran Thi H, anh Duong Puc
Th 337,6m°, trong d6 c6 112m? dit ¢ va 225,6m? dat vuon (ky phin mdi nguoi
la 84,4m ? trong d6 c6 28m?* dit & va 56,4m” dat vuon). Phan dit chia cho ba
Tran Thi D, ba Tran Thi G, ba Tran Thi H, anh Duong Bac Th ¢6 chiéu, canh cu
thé nhu sau:

Chi gidi 1,2,3,4,0,5,6,12,13,14,15,16,17,18,19 = 337,6m°, trong d6: Canh
1 -2 giap dat 6ng Al = 6,48m; canh 2 - 3 giap duong di ra ngd = 3,55m; canh 3
- 4 giap dudng di ra ngd = 2,86m; canh 4 - 5 giap dat dng A2 = 7,44m; canh O-
5 giap dat 6ng A2 = 0,37m; canh 5 - 6 giap dat 6ng A2 = 3,7m; canh 6 -12 giap
dat chia cho ba S = 24,52m; canh 12 - 13 giap dat ba A3 = 4,71m; canh 13 -14
giap dat ba H = 2,07m; canh 14-15 giap dat ba H = 0,66m; canh 15-16 giap dat
ba H = 2,73m; canh 16- 17 giap dat dng A4 = 6,43m; canh 17-18 giap dat 6ng
A4 = 0,47m; canh 18 — 19 giap dat 6ng Al = 9,36m; canh 19 - 1 giap dat 6ng
Al = 0,37m, trén dat c6 03 gian nha thd dién tich xay dung 53,8m? cling toan bo
cong trinh trén dat (c6 so do hién trang kém theo).

Chia cho ba Pham Thi S, anh Tran Van T, anh Tran Van L, chi Tran
Thanh P 253,2m?, trong d6 c6 c6 84m? dat ¢ va 169,2m” dat vuon (bao gom ky
phan thira ké ctia 6ng Tran X; ba Tran Thi B cho anh Tran Vian L va 01 ky phan
ba S, ong X du:oc hudng do co cong suc gitr gin ton tao tai san thura ké, moi Ky
phan 1a 84,4m 2 trong d6 c6 28m?* dat & va 56,4m’ dat vuon). Dol véi Ky phan
thira ké caa 6ng X giao cho ba S quan 1y khi cac duong su yéu cau sé dugc giai
quyét bang vu an khac.

‘ Phan dat Chia‘ChO ba Phamq Thi S, anh Tran Van T, anh Tran Van L, chi
Tran Thanh P c¢6 chiéu canh cu thé nhu sau:

Chi gi6i 6,7,8,9,10,11,12 = 253,2m? trong d6 canh 6-7 giap dat ong A2 =
7,23m; canh 7-8 giap dat ba 02 =13,26m; canh 8-9 giap dat ba 02 = 1,39m;
canh 9-10 gidp dat dng O1 = 19,64m; canh 10 — 11 giap ngd Nha tho = 7,15m;
canh 11 — 12 giap dat ba A3 = 8,02m; canh 12- 6 giap dét chia cho ba D, ba G,
ba H, anh Th = 24,52m; trén d4t c6 01 nha cép IV dién tich 39,3m?; 01 nha cip
IV dién tich 40,2m% 01 gian quan ban hang dién tich 35,5 m?, bép cling cong
trinh phu dién tich 23,9m? dién tich phong bi-a con lai 67,1m% phan mai ton
con lai dién tich 47,5m* (c6 so do hién trang kém theo).
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Ba S, anh L, chi M co trach nhi¢ém thao d& 76,8m* dién tich xay dung
phong bi-a va 59,4m? mai ton trén phan dat chia cho ba D, ba G, ba H, anh Th.

Dién tich phong bi-a phai thao d& cd chiéu canh cu thé nhu sau: Dién tich
thao d& c6 chi gisi 76,8m? = 5,6, K,L,M,N,O; trong d6 canh 5- 6 = 3,7m; canh
6 — | = 15,27m; canh I-K = 5,66m; canh K - L = 1,12m; canh L-M = 6,36m;
canh M-N = 0,97m; canh N-O = 7,86m; canh O — 5 = 0,37m (c6 so dd hién
trang kém theo).

Phan mai ton phai théo d& co chiéu canh nhu sau: 12,13,14,K,I= 59,4m?
trong d6 canh 12-13 =4,71m; canh 13:14 = 2,07m; canh 14-K = 9,97m; canh K-I
=5,66m; canh | -12 = 9,25m (c6 so do6 hién trang kém theo).

Ngoai ra ban an con tuyén vé chi phi t6 tung, an phi, quyén khang céo,
nghia vu thi hanh an theo quy dinh cta phép luat cho cac duong su.

Sau khi xét xtr so thAm, nguyén don ba Tran Thi D va nhiing ngudi co
quyén loi, nghia vu lién quan 1a ba Tran Thi G, ba Tran Thi H va anh Duong
buc Th c6 don khang cao khong dong Y v6i ban én so tham vi 4n so tham xir
sai, vi pham nghiém trong ve trinh tu t6 tung ciing nhu viéc danh gia ching ctr
va giai quyét xét xtr, dé nghi Toa an nhan dan tinh Vinh Phuc hiy ban 4n so
tham s6 15/2021/DS-ST ngay 07 thang 10 nam 2021 ctia Toa an nhan dan thanh
phd Vinh Yén, tinh Vinh Phuc.

Tai phién toa phic tham:
Nguyen don ba D va nhting nguoi co quyén loi, nghia vu lién quan 1 ba

G, ba H va anh Th van giir nguyén quan diém nhu ndi dung don khang cao, dé
nghi Hoi ddng xét xir huy ban 4n so tham.

Nguoi bao vé quyén va loi ich hop phép cua nguyen don dé nghi Toa an
cap phuc tham chap nhan khang caocuaba D, baH, ba G va anh Th; huy ban an
so tham vi Toa 4n cap so tham cO Vi pham nghiém trong vé trinh tu té tung cling
nhu viéc danh gia chang cir va giai quyét xét xir, cu thé: Qua trinh giai quyét vu
an, ba D trinh bay gia dinh 6ng X ba S da ban mot phan dién tich dat trén cho
6ng Pham Manh O3 va 6ng Phan Huy O1 nhung khi xay dung ho so vu an, Toa
an cap so tham da khong thu thap day du tai liéu chiung cu 1 hd so cap dat trudc
day cho cu Tran Vin A (giai doan tir nim 1982 dén nam 1987) ma chi cin cu
vao giay chiing nhan quyeén sir dung dat do Uy ban nhan dan thi xa Vinh Yén
cap ngay 12/12/2003 mang tén ho cu Tran Vian A véi dién tich dat 1a 587m?* va
hién trang do dac thuc té dién tich thira dét trén 1a 591,1m?. B4i véi phan dién
tich dat 337,6m? giap 16i di ra ngd duong Ly Tu Trong, mic du Toa &n cép so
tham chia phan dat nay cho ba D, ba H, ba G, anh Th nhung khong xac dinh
ranh gidi, 16i di cu the va giao phan dat nay cho ba D quan Iy. Néu cac duong su
cé nhu cau tach phan dat nay ra thanh tirng phan riéng biét thi tach bang cach
nao va néu trong truong hop ba D chét thi cac con ba D c6 duoc huong phan dat
nay khong? Doi vai nha tho mac du giita cac bén khong cé van ban thoa thuan
vé viéc nha thd 1am tai san chung cua cac ddng thira ké nhung xét vé muc dich,



y chi cua cac bén khi xay dung nha tho déu tu nguyén bang viée dong gop tien
thi can phai xac dinh nha tho nay la tai san chung khéng chia.

Kiém sat vién phat biéu quan diém cua Vién kiém sat nhan dan tinh Vinh
Phuc khang dinh trong qué trinh giai quyet vu an ciing nhu tai phién toa phuc
thAm Tham phan, Thu ky Toa an va Hoi ddng xét xir da thuc hién day du trinh
tu, thi tuc 6 tung theo quy dinh; cac dwong sy déu chap hanh ding quy dinh
cua phéap luat.

Vé duong 161 giai quyét vu an: Dé nghi Hoi dong xét xu &p dung khoan 2
Piéu 308; Diéu 309 Bo luat T tung dan sy, chdp nhan mot phan khang cao cia
nguyén don va ngudi cd quyén loi, nghia vu lién quan 1a ba H, ba G, anh Th;
stra mot phan ban an so tham s 15/2021/DS-ST ngay 07/10/2021 cua Toa &n
nhan dan thanh phé Vinh Yén.

Can ctr cac biéu 26, 35, 39, 147, 165, 166 Bo luat T6 tung dan su; cac
Piéu 611, 612, 613, 614, 623, 649, 650, 651, 653, 660 Bo luat Dan su 2015; cac
Piéu 166, 170, 179 Luat Dat dai 2013; An 1& s6 05 va s6 06 ngay 06/4/2016 cua
Hoi ddng Tham phéan Toa an nhan dan téi cao; Nghi quyét 326/UBNTVQH14
cua Uy ban thuong vu Québc hoi ngay 30 thang 12 nam 2016 quy dinh vé an phi,
I€ phi Toa an:

Chép nhan yéu cau khai kién cia nguyén don ba Tran Thi D vé chia di
san thtra ké cua cu Tran Van A va cy Poan Thi C theo phap luat.

Xac dinh di san thira ké cta cu Tran Van A va cu Poan Thi C 13 quyén st
dung dét tai thira s6 13, to ban d6 s6 12 theo méc gisi (1, 2,3,4,5,6,7,8,10, 11,
19, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 1) c6 dién tich 591,1m* (trong d6
200m’ dit ¢ va 391,1 m* dat vuon) thudc ngd Nha Theo, phuong Q, thanh phé V,
tinh Vinh Phuc c6 tong gid tri 1a: 11.641.500.000 dong (Mudi mét ty sau trim
bén muoi mét tridu nam tram nghin dong).

Hang thira ké tha nhat cia cy Tran Vin A va cu Poan Thi C gom: Ba
Tran Thi B; 6ng Tran X (da chét); ba Tran Thi D, ba Tran Thi N (da chét), ba
Tran Thi H va ba Tran Thi G. Ong Tran X va ba Pham Thi S dugc huong cong
stc duy tri, ton tao bang mét suat thira ké. Nén di san thira ké sé& chia déu cho 07
(06 suat thira ké va 01 suat duy tri ton tao). Moi suat tri gia la: 1.663.071.428
dong.

Ba Pham Thi S, anh Tran Vin T, anh Tran Van L va chi Tran Thanh P la
ngudi dugc huong Ky phan thua ke, cong duy tri ton tao cua ong Tran X. Anh
Duong Puc Th 1a ngudi duge huong ky phan thira ké cta ba Tran Thi N.

Ba Pham Thi S, anh Tran Van L, anh Tran Van T, chi Tran Thanh P co
quyén qUan ly, str dung dién tich 253,5m? dat (gom 85,8m? dat & va 167,7 m* dat
vuon) c6 tong tri gia 1a 5.768.100.000 dong (Nam ty bay tram sau muoi tdm
triéu mot tram nghin dong) va toan bo tai san trén dat theo mdc gidi (1, 2, 3, 4,
5,6,7,8,9,10,11, 12, 1). Tong tri gia tai san ma ba S, anh L, anh T, chi P duoc
huong, dugc chia 1a 03 suat thira ké bang 4.989.214.285d6ng.



Chia cho ba Tran Thi G 1.663.071.428 dong. Ba S, anh L, anh T, chij P
phai c6 trach nhiém thanh toan cho ba Tran Thi G s6 tién la 778.885.714 dong.

Phan dién tich dét con lai 12 337,6m? (Trong d6: 114,2 m? dat & + 2234
m? dat vuon), c6 téng tri gia bang: 5.873.400.000 dong. Phan dét nay can phai
dugc chia cho ba D, ba H, anh Th bang dit. Néu ngudi nao dugc chia dién tich
co tri gi4 16n hon 1.663.071.428 ddng thi nguoi d6 phai thanh todn gia tri ma
minh dugc nhan 16n hon mot suat thira ké cho nguoi dugc nhan bang dat nhung
c6 gid tri thip hon 01 suét thura ké, trong d6 c6 ca ba G (Ba G s& duoc thanh
toan so tién 1a: 884.185.714 ddng, ngoai sb tien ma ba S, anh L, anh T, chi P
phai c6 trach nhiém thanh toan cho ba Tran Thi G s6 tién 14 778.885.714 ddng).

V& tién chi phi t tung, vé an phi dan su so tham, &n phi dan su phlc tham
cac duong su phai chiu theo quy dinh cta phéap luat.

NHAN PINH CUA TOA AN:

1. Vé thu tuc t6 tung: Pon khang céo ciia nguyén don ba Tran Thi D va
nhitng ngudi ¢6 quyén loi, nghia vu lién quan ba Tran Thi G, ba Tran Thi H, anh
Duong Puc Th trong han luat dinh; ba D, ba G, ba H dugc mién ndp tam tng an
phi phtc thim va anh Th da nop tam Gmg an phi nén dugc xem xét theo thu tuc
phlc tham.

2. V& noi dung vu an: Ba Tran Thi D khoi kién yeu cau chia di san thtra
ké cﬁa cu Tran Vin A va cy Doan Thi C dé lai 12 quyén str dung dat dién tich
587m’ tai thira s6 13, tor ban d6 s6 12 da duoc Uy ban nhan dan thi xa Vinh Yén
(hay 1a thanh phd Vinh Yén) cap giay chang nhan quyén sir dung dat ngay
12/12/2003 ding tén cu Tran Van A. Thtra dat tren cé dién tich do dac thuc té
theo hién trang st dung 1a 591,1m? (trong d6 200m? dat ¢ va 391,1m? dat vuon)
tai s6 36, ngd Nha Tho, duong Tran Québc Toan, phuong Q, thanh phé V, tinh
Vinh Phiic. Trén thtra dat c6 ngdi nha cap 1V 03 gian cé dién tich 40,2m?do cu
A xiy nam 1972; 02 gian nha lop ng6i dién tich 39,3m?; 03 gian nha cap 1V mai
tén dién tich 143,9m?; 01 nha cap IV dién tich 35,5m? 01 gian bép cling cong
trinh phu dién tich 23,9m? va 01 Ian lgp ton dién tich 106,9m? do gia dinh ba S,
anh L xay dung dé phuc vu nhu cau kinh doanh, sinh hoat cua gia dinh. Ngoai
ra, nam 2010 gia dinh ba S, cung ba B, ba D va ba H pha d&é 03 gian nha tho cti
dé 1am 03 gian nha tho méi dién tich 53,8m? trén thira dat nhu hién trang.

Qua trinh giai quyét vu an tai cip so tham ciing nhu tai phién toa phc
tham, nguyén don ba D va nhimg nguoi c6 quyén loi, nghia vu lién quan ba H,
ba G, anh Th deu cho rang di san thira ké ma cu A, cu C d¢ lai la quyen six dung
dat c6 dién tich 16n hon so véi dién tich dugc cap glay chung nhan ngay
12/12/2003. Vi nam 1987 trudc thoi diém duogc cap glay ching nhan quyén su
dung dat thi vo chong 6ng X, ba S di ban bst mot phan dién tich dat cua cu A,
cu C cho dng Pham Manh O3, sau d6 6ng O3 di chuyén nhuong tiép cho nguoi
thir ba. Tiép d6 dén nam 2005 thi vo chong 6ng X, ba S lai ban mot phan dién
tich dat cho 6ng Phan Huy O1. Ba D, ba H, ba G va anh Th cho rang Toa cap so
tham xac dinh thiéu di san cua cu C va cu A dé lai; ddng thoi dé nghi Toa an
phai diéu tra, x4&c minh cu thé phan dién tich ¢t ma vo chdéng 6ng X, ba S da
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ban cho 6ng O3 va dng O1 dé xac dinh lai khéi di san cua cu C, cu A nhim dam
bao quyén loi cua cac thira ké. Ngoai ra, ba D, ba H, ba G va anh Th con yéu cau
dé lai phan khuon vién dit da lam nha tho dién tich 12 201,4m? (trong d6 dién
tich nha tho 1a 53,8m?) 12 tai san chung cua tat ca cac ddng thira ké va chi chia
thira ké ddi véi phan dién tich con lai 1a 389,7m? theo phép luat.

Dbi véi ngdi nha cap 1V 03 gian do cu A xdy nam 1972 c6 dién tich
40,2m?, qué trinh t6 tung tai cip so thdm ciing nhu tai phién tda phic thim céc
duong su déu thira nhan ngdi nha nay da hét khau hao vi vay Toa an s& khdng
tinh gia tri ngdi nha vao di san thira ké.

3. Xét khang céo cua nguyén don ba Tran Thi D va nhiing ngudi c6 quyén
loi, nghia vu lién quan 14 ba Tran Thi G, ba Tran Thi H va anh Duong Ptc Th,
Hoi dong xét xt thay rang:

[3.1]. V& thoi hiéu chia di san thira ké: Nam 1963 cu C chét, nim 1982 cu
A chét khong dé lai di chlic. Can cr vao khoan 1 Piéu 623 Bo luat Dan sy nim
2015, Toa an cap so tham xac dinh vy an van con thoi hiéu khoi kién 1a ding
phap luat. Khi chét, cu C va cu A khong dé lai di chdc nén di san ciia cu A va cu
C dugc chia thira ké theo phép luat.

[3.2]. Vé hang thira ké: Qua trinh giai quyét vu 4n, cac duong su déu thura
nhan cu A va cu C ¢6 05 con dé va 01 con nudi la ba Tran Thi B, 6ng Tran X, ba
Tran Thi D, ba Tran Thi N, ba Tran Thi H va ba Tran Thi G. Vi vay, ba B, 6ng
X, ba D, ba N, ba H va ba G 1a hang thira ké thir nhat, duoc huong thura ké tai
san cua cu A va cu C. Do 6ng Tran X da chét nam 2005 nén vg, con dng 1a ba
Pham Thi S, anh Tran Vian T, anh Tran Vin L va chi Tran Thi P 1a nhitng nguoi
dugc huong ky phan thira ké cua dng X. Ba Tran Thi N chét nam 2009, c6
chong 1a ong Duong B¢ Ch (chét naim 2006) va 02 con 1a Duong Puc K (chét
nam 2006) va Duong Buc Th nén anh Th 1 nguoi duoc huong Ky phan thira ké
cua ba N. Toa &n cap so tham xac dinh hang va dién thira ké trong vu an 1a day
du, dang phap luat.

[3.3]. Vé di san thira ké:

Theo don khoi kién dé ngay 14/10/2019 va don khoi kién bo sung ngay
27/11/2019 thi nguyén don ba Tran Thi D yéu cau Toa an chia di san thua ké
cua A va cu C dé lai 1a quyén sir dung d6i véi thira dat sé 13, to ban do s6 12,
dién tich 587m?” tai s6 36, ngd Nha Tho, duong Tran Qudc Toan, phuong Q,
thanh phé V, tinh Vinh Phuc.

Thay rang, ba D, ba H, ba G va anh Th déu thira nhan biét rd viéc vo
chéng ong X, ba S ban dat cho ong Toan va ong Hiéu nhung khong phat sinh
tranh chép va ciing khéng yéu cau co quan c6 tham quyén giai quyét theo quy
dinh cua phép luat chiing t6 ho ciing chap nhan viéc ban dat caa 6ng X, ba S.
Ngoai ra, viéc ban dét ciing da dién ra tir rat 1au va nguoi mua di xdy dung nha,
cong trinh kién cb, st dung 6n dinh tham chi da chuyén nhuong lai cho nguoi
khac theo quy dinh cua phap luat nén can ton trong su that, giit nguyén hién
trang thira dat nhu hién tai nham dam bao quyén loi hop phap cho ngudi nhan
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chuyen nhuong dat. Vi vay, yéu cau cua ba D, ba H, ba G va anh Th vé viéc
diéu tra, xac minh dé xac dinh lai di san cua cu C, cu A ngoai dién tich dat da
duogc cap gidy chitng nhan 1a khong ¢ co sé nén khong duoc chap nhan.

Dbi véi yéu cau cia nguyén don vé viéc dé nghi xac dinh phan khuén
vién nha tho c6 dién tich 201,4m? 12 tai san chung dé the cing khodng chia thura
ké va dé nghi chi chia thira ké theo phap luat ddi voi phan dat con lai c6 dién
tich 389,7m? Thay rang, do ngudi cd di san khong c6 di chuc xac dinh tai san dé
lai ding vao viéc tho cling va céc thira ké cling khong thong nhat duoc véi nhau
vé viéc dé lai mot phan di san 1am tai san chung khéng chia thira ké nén yéu cau
nay cua ba D, ba H, ba G va anh Th la khong c¢6 co s¢. Can ctir don khaoi kién
ctia nguyén don, Toa an cap so tham xac dinh di san thira ké cua cu A, cu C dé
lai 1a quyén st dung ddi véi thira s6 13, to ban d6 s 12 ¢6 dién tich do dac thuc
té 1a 591,1m? (trong d6 200m® dit ¢ va 391,1m* dat vuon) tai sb 36 ngd Nha
Tho, phuong Q, thanh phé V, tinh Vinh Phiic va toan bo khdi di san nay phai
duogc chia cho cac thira ké theo phap luat 1a c¢6 cin cu, dung phéap luat. Vi vay,
phan khang cdo nay khong dugc chap nhan.

Theo yéu cau caa cac duong su, ngay 07/6/2022 Toa an cap phuc tham da
tién hanh xem xét, tham dinh tai chd va dinh gié lai tai san dang ¢ tranh chap.
Trén co sé két qua tham dinh ngay 09/6/2020 ctia Toa an cap so tham va két qua
tham dinh ngay 07/6/2022 cua Toa an cap phuc tham xac dinh duoc hién trang
thira dat s6 13, to ban do sé 12 theo méc gidi 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 19, 22,
23, 24, 25, 26, 27, 28, 29, 30, 31, 1 c9 tdng dién tich 14 591,1m? (trong d6
200m? dat & va 391,1m* dat vuon) c6 02 16i di gdbm 01 16i di giap ngd Nha Tho,
phuong Q va 01 16i di ra ngo duong Ly Tu Trong, phuong Q, thanh phé V. Béi
véi phan dat phia ngoal giap ngd Nha Tho ma cap so tham da chia cho éng X,
ba S va anh L theo méc gidi 1, 2, 3, 4,5, 6, 7, 8, 10, 11, 12, 1 ¢6 dién tich Ia
253,5m* duoc xac dinh ty Ié twong rng vai 85, 8m° dat ¢ va 167,7m’ dat vuon.
Péi vai phan dat phia trong giap 16i di ra ngd duong Ly Tu Trong ma cap so
tham da chia cho ba D, ba H, ba G va anh Th theo méc gidi 1, 12, 11, 19, 22, 23,
24, 25, 26, 27, 28, 29, 30, 31, 1 c6 dién tich 1a 337,6m? duoc xac dinh ty 1&
tuong (ng voi 114,2m* dat ¢ va 223,4m® dat vuon (c6 so do do vé chi tiét kém
theo ban an).

Két qua dinh gié lai tai san ngay 07/6/2022 cua Hoi dong dinh gia thé
hién: Dbi voi phan dién tich dat ¢ phia ngoai giap ngd Nha Tho duoc dinh gia
34.000.000 dong/01m? dat & va 17.000.000 dong/01m? dat vuon. Ddi voi phan
dién tich dat & phia trong gidp 16i di ra ngd duong Ly Tu Trong duoc dinh gia
26.000.000 ddong/01m? dat ¢ va 13.000.000 ddng/01m? dit vudn. Cac duong su
déu nhat tri véi gia tri trén va khéng co y kién gi. Nhu vay, xac dinh duogc tong
gia tri tai san thira ké caa cu A va cu C dé lai 1a 11.641.500.000 dong, trong d6
phan dién tich dit 253,5m’ phia ngoadi giap ngd Nha Tho cé gia tri 1a
5.768.100.000 dong [(85,8m’ x 34.000.000d6ng) + (167,7m? x 17.000.000d6ng)
va phan dién tich dat 337,6m’ phia trong giap 16i di ra ngd duong Ly Tu Trong
c6 gia tri 1a 5.873.400.000 ddng [(114,2m* x 26.000.000ddng) + (223,4m* x
13.000.000d6ng)].
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[3.4]. V& cbng suc giit gin, ton tao tai san:

Qua trinh giai quyét vu an tai cip so tham, ba D, ba H, ba G, anh Th déu
cho rang gia dinh ba S khong c6 cong stc trong Vviéc gitr gin, ton tao tai san. Vi
gia dinh 6ng X, ba S dd ban mot phan dién tich dat trong khéi di san caa cu A va
cu C dé lai cho 6ng Pham Manh O3 vao nam 1987 va ban cho 6ng Phan Huy O1
vao nam 2005 nén dé nghi Toa &n cap phdc thim xem xét khong cho gia dinh ba
Su dugc huong cong sic gitr gin, ton tao tai san bang mot ky phan thira ké.

Can cir vao loi khai cac bén va cac tai liéu thu thap duogc thay rang, mac
d0 quyén sir dung d6i vai thira dat s6 13, to ban do s6 12, tai s6 nha 36, ngd Nha
Tho, phuong Q, thanh phd V 1a tai san chung ctia cu A va cu C tuy nhién viéc
duy tri, quan ly, tén tao d6i véi toan bo dién tich dat ndy c6 cdng rat Ién cua gia
dinh 6ng X, ba S. Thira dat nay trudc kia ¥ dién tich 1a ao, dén nam 1993 6ng X,
ba S tién hanh lap ao dé chin nudi, sau d6 cai tao khu nay thanh cac phong kinh
doanh bi-a cho anh L quan Iy va sir dung thi thira dat mai c6 dién tich bang
phang nhu hién tai. Thay rang, gia dinh 6ng X ba S di co cong suc trong viéc
trong giir, bao quan, duy tri, ton tao khdi tai san chung cia cu A va cu C tir nim
1993 dén nay da gan 30 nim. Dé dam bao quyén loi cua gia dinh ba S thi can
trich mot ky phan thura ké trong khoi tai san chung cua cu A, cu C cho éng X, ba
S theo dung tinh than cua An Ié s6 05/2016 ngay 06/4/2016 cua Hoi dong Tham
phan Toa an nhan dan tdi cao. Viéc Toa an cap so tham xac dinh 6ng X, ba S ¢6
cdng suc gitt gin, ton tao tai san va dugc huong 01 ky phan thira ké 13 ¢6 can ct,
dung phép luat. Do vay, khang cdo cua nguyén don va nhitng nguoi co quyén
loi, nghia vu lién quan 12 ba H, ba G, anh Th d¢ nghi khong cho 6ng X, ba S
duge huong cong sic gitr gln tén tao tai san bang 01 suat thira ké khong duoc
Hoi dong xét xar xem xét chap nhan.

[3.5]. VVé phan chia di san thira ké: Di san thira ké cia cu A va cu C duoc
xac dinh 1a quyén st dung dat déi véi thira s6 13, to ban do s6 12, dién tich
591,1m? (trong d6 200m* dat & va 391,1m? dat vuon) tai s6 36, ngd Nha Tho,
phuong Q, thanh phd V, tinh Vinh Phuc tri gia 1a 11.641.500.000 dong duogc
chia lam 07 ky phan bang nhau, trong d6 ba D, ong X, ba G, ba B, ba H, ba N
mdi nguoi duge 01 Ky phan va 01 ky phan chia cho 6ng X, ba S do da c6 cong
stc duy tri, ton tao tai san thira ké. Nhu vay, mot ky phan thira ké dugc chia c6
gia tri 1a 1.663.071.000 dong (11.641.500.000d0ng : 7).

Trén co s¢ hién trang st dung, ky phan duoc chia va nhu cau thuc té cua
c4c bén, Hoi dong xét xu thay rang:

[3.5.1] Ba S, anh T, anh L, chi P dugc huong 01 ky phan thira ké cua 6ng
X. Pbi véi ky phan thira ké cia ba B, ba B di ting cho anh L nén anh L duoc
huong 01 ky phan thira ké nay. Ong X, ba S duge huang 01 ky phan do cé cong
stc duy tri, ton tao tai san thira ké. Téng cong ba S, anh T, anh L va chi P duoc
chia 03 ky phan thtra ké. Qua trinh chuan bi xét xt phdc tham, ba S, anh L, chi P
déu théng nhat nhap ky phan thira ké ciia minh duoc hudng 1am tai san chung
cua gia dinh.
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Thay réng gia dinh ba S hién da xay nha, cong trinh va dang sinh song,
kinh doanh 6n dinh trén phan dit dién tich 253,5m? phia ngoai glap ngd Nha
Tho theo mébc gi6il,2,3,4,56,7810,11,12,1 nham tranh x&o tron vé chd
¢ cling nhu tao diéu kién cho gia dinh ba dugc tiép tuc c6 chd kinh doanh, buén
ban 6n dinh ¢é muu sinh hang ngay thi can giao phan dién tich dat nay cho gia
dinh ba S quan Iy, sir dung nhu Toa an cap so tham di chia 13 phu hop.

Nhu d3 phan tich & trén, phan dét dién tich 253,5m? phia ngoai giap ngd
Nha Tho (gdm 85,8m? dat & va 167,7m* dat vuon) 6 gia tri 1a 5.768.100.000
ddng. Do d6, gia dinh ba S ¢o trach nhiém thanh toan sé tién chénh léch cho cac
ddng thwa ké con lai 1a 778.887.000 déng [5.768.100.000d6ng —
(1.663.071.000ddng x 3)].

[3.5.2] Dbi voi phan dat dién tich 337,6m? phia bén trong giép 15i di ra
ngd duong Ly Tu Trong, phuong Q, thanh phd V theo méc gidi 1, 12, 11, 19,
22, 23, 24,25, 26, 27, 28, 29, 30, 3L, 1: Tai phién toa phiic tham, nguyén don ba
D va nhiing ngudi €O quyen loi, nghia vu lién quan ba H, anh U, anh Th déu cho
rang viéc Toa an cap so tham chia phan dién tich dat trén 1am 04 ky phan thura
ké cho ba D, ba H, ba G va anh Th nhung khong phéan dinh r6 rang, cu thé vi tri
ting phan cho méi nguoi duoc huong thira ké, khong cé 16i di gitra cac thia dat
lam anh hudong nghiém trong dén quyén loi ciia cac duong su va dé nghi Toa an
cap phlc tham hiy ban an so tham. Thay rang Toa &n cap so tham c6 sai sot
trong viéc chia thira ké cho ba D, ba H, ba G, anh Th déi véi dién tich 337,6m?
phia bén trong giap 15i di ra ngd duong Ly Tu Trong nhu yéu cau khang céo la
c6 can ctr. Tuy nhién, sai sot ndy Toa &n cap phlc tham khic phuc dugc nén
khong can hay ban 4n ma chi can sua lai cach chia 1a dam bao quyén loi cua
duong su.

Tai phién toa phuc tham, ba D, ba H, anh Th déu c6 nguyén vong xin
nhan ky phan thira ké bang hién vat, con ba G dong y nhan thira ké bang gia tri
hién vat. Kiém sat vién Vién kiém sat nhan dan tinh Vinh Phac dé nghi Hoi
ddng xét xu chia phan dat dién tich 337,6m? phia bén trong giap 16i di ra ngd
duong Ly Ty Trong theo méc gidi 1, 12, 11, 19, 22, 23, 24, 25, 26, 27, 28, 29,
30, 31, 1 cho ba D, ba H, anh Th; d6i voi ky phan thira ké caa ba G thi chia bang
gia tri hién vat.

Thay rang, hién trang dién tich 337,6m?* dat theo méc gisi 1, 12, 11, 19,
22,23, 24, 25, 26, 27, 28, 29, 30, 31, 1 c6 hinh thé 1a mot da giac, khong vuéng,
véi nhiéu canh gap khic va Chi 6 01 16i di ra dudng ngd, trén dat di c6 01 nha
tho ba gian, di¢n tich 53, 8m?, nha tho duoc xay chénh vénh, co dé lai khoang
tréng phia sau lung nha. Vi hlen trang nhu vay ma chia dién tich dat trén lam
ba suét trong do phai gilr nguyén nha tho 1a khong kha thi sé dan dén tinh trang
lam manh mun dét, anh huong dén tai san trén dat 1a nha tho va dac biét la
khong c6 161 di vao cac thira dit duoc chia. Hién tai, trén phan dat ndy céc
duong sy méi xay nha tho con cac cdng trinh thict yéu di kém nhu bép, nha vé
sinh chua c6. Vi vay, khi phén chia thi cling can tinh toan dé lai mot phan dat
xay cac cong trinh thiét yéu nay tranh viéc anh huéng dén my quan, tam linh caa
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ngdi nha thd. Can ci hién trang thira dat va tai san trén dat nhu da phan tich thi
néu chia dién tich dat trén 1am 03 suat theo nguyén vong cua ba D, ba H, anh Th
cling nhu dé nghi cua dai dién Vién kiém sat 1a khdng phd hop, anh huong dén
quyén lgi ctua ngudi duoc chia dat. Trong vu &n ndy ca ba dwong sy 6 nguyén
vong dugc huang thira ké bang hién vat déu da co chd & 6n dinh va thuc té ciing
khong & trén thira dat nay. Hon nita, cac duong su déu nhat tri cao vai két luan
dinh gia dat ma cip phlc thim da tién hanh nén viéc dugc hudng bang hién vat
hay gi4 tri hién vat déu khach quan, cdng bang va khong co su chénh léch, thiét
thoi dbi voi nguoi khong dugc nhan hién vat.

Vi vy, phan dat dién tich 337,6m? phia bén trong giap 16i di ra ngd duong
Ly Tu Trong theo moc gidi 1,12, 11, 19, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 1
khong thé chia 1am 03 phan ma chi c6 the chia dugc toi da lam 02 phan méi ¢d
thé giit nguyén duoc khudn vién nha tho cling nhu dam bao quyén loi hop phap
ctia ngudi duoc chia quyén sir dung dat Pé thuén lgi cho ngudi sir dung thi can
gitr lai mot phan dit co dién tich 4,8m? theo mébc gidi 27, 28, 29, 32, 27 trong
tong dién tich 337,6m 1am 16i di chung tir ngo vao. Phan con lai sé chia lam 02
suit, trong d6 mot suit co dién tich I1a 146,4m* theo méc glol 1,12, 11, 19, 35,
34, 33, 32, 29, 30, 31, 1 va suét con lai c6 dién tich 1a 186,4m? theo méc gidi 27,
32, 34, 35, 19, 22, 23, 24, 25, 26, 27 trén dat cd 01 nha tho ba gian dién tich
53,8m°. Thay rang, can chia hién vat cho ba D va ba H 14 con gai cua cu A theo
nguyén vong cua cac ba va budc cac ba phai thanh toan chénh léch vé tai san
cho céc thira ké khong nhan hién vat 1a phu hop.

Qua trinh giai quyét vu an, cac duong su déu thira nhan ba H ¢ cong stc
I6n nhét trong viéc xay dung nha tho dong thoi dé dam bao dung theo di nguyén
cua cu A thi can chia cho ba H phan dién tich c6 ngdi nha tho trén dat, phan dién
tich d4t con lai chia cho ba D.

Theo d6, chia cho ba H quyén st dung dién tich 188,8m? dit géom 67,1m*
dat ¢ va 121,7m?* dat vuon (tinh ca 2,4m* 1am 16i di chung) theo méc gidi 27, 32,
34, 35, 19, 22, 23, 24, 25, 26, 27 ¢0 tong gia tri 1a 3.326.700.000 dong [(67,1m”
X 26.000.000 dong) + (121,7m* x 13.000.000 ddng)]. Ba H ¢ trach nhiém thanh
toan sé tién chénh léch cho cac déng thira ké con lai 1a 1.663.629.000 dong
(3.326.700.000d6ng - 1.663.071.000d0ng).

Chia cho ba D quyén st dung dién tich 148,8m* dat gom 47,1m? dat & va
101,7m?* dat vuon (tinh ca 2,4m? 1am 16i di chung) theo méc gigi 1, 12, 11, 19,
35, 34, 33, 32, 29, 30, 31, 1 co tong gié tri 1a 2.546.700.000 ddng [(47,1m* x
26.000.000 dong) + (101,7m* x 13.000.000 ddng)]. Ba D c¢6 trach nhiém thanh
toan sb tién chénh léch cho cac dong thira ké con lai 1a 883.629.000 déng
(2.546.700.000ddng - 1.663.071.000d0ng).

[3.5.3] Gia dinh ba S, ba D, ba H ¢6 trach nhiém thanh todn s6 tién chénh
Iéch cho cac dong thira ké con lai, cu thé nhu sau:

Ba S, anh T, anh L, chi P ¢6 trdch nhigm thanh toan cho ba G sb tien la
778.887.000 dong.
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Ba D c6 trach nhiém thanh toén cho ba G so tién la 883.629.000 dong
(2.546.700.000d6ng - 1.663.071.000d0ng).

~_ BaH cd tréch nhigm thanh toan cho anh Th 01 suét thira ké tuong (ing Vi
sO tien 1a 1.663.071.000 dong va thanh toan cho ba G so tién 1a 555.000 dong.

[4]. V& chi phi t6 tung:

Toan bo chi phi xem xét tham dinh tai chd va dinh gia tai san tai cip so
tham va cap phuc tham 1a 8.800.000 dong (cip so tham hét 5.000.000 dong va
cap phtc tham hét 3.800.000 dong) ba D di nop. Ba D yéu cau cac duong su
khac phai thanh toan lai cho ba theo quy dinh cua phap luat. Vi vay, can budc
cac duong su phai tra sb tién chi phi té tung cho ba D; trong d6 ba H, ba G, anh
Th mdi nguoi phai tra sé tién 1a 1.257.000 dong (lam tron); Ba S, anh L, anh T,
chi P phai tra s tién 1a 3.771.000 dong (1am tron).

[5]. V& an phi so tham:

Tong gia tri di san thira ké cua cu A, cu C 1a 11.641.500.000 dong. Gia tri
mdi ky phan thira ké 1a 1.663.071.000 dong, do d6 mdi duong su phai chiu an
phi trén ky phan cia minh dugc hudng duoc lam tron 13 61.892.000 dong
[36.000.000d6Nng + 3% X (1.663.071.000d6ng - 800.000.000d6ng)].

Péi véi phan cdng suc giir gin, ton tao tai san thira ké ma 6ng X, ba S
dugc huong do ba S khong phai 1a nguoi thira ké theo phap luat nén ba S khong
phai chiu an phi, con 6ng X phai chiu an phi. bay la phan cdng sic chung cua
vo chdng nén 6ng X va ba S mdi ngudi duoc hudng ¥ gia tri twong (ng Véi sb
tién 1 831.535.500 dong (1.663.071. OOOdong 2).

Ngoai an phi vé thira ké ma duong sy phai chiu trén ky phan caa minh
duoc hudng thi 6ng X, ba D, ba H, ba G, ba B, anh Th mdi ngudi con phai chiu
4n phi thanh toan cong sac cho ba S véi sb tién 1a 6.158.000 dong
{[36.000.000ddng + 3% x (831.535.500 ddng — 800.000.000d4ng)] : 6}.

Ong X con phai chiu an phi vé cong sic vai so tién 1a 36.946.000 dong
[36.000.000ddng + 3% x (831.535.500ddng — 800.000.000d5ng)]. Do 6ng X da
chét, cac thira ké ctia 6ng X phai c6 nghia vu chiu thay bang tai san caa ong X
duogc chia, tong cong 1a 104.996.000 dong (61.892.000dong + 6.158.000dong +
36.946.000d6ng) tién an phi dan su so tham.

Ba D, ba H, ba G 1a nguoi cao tudi, cd6 don xin mién an phi nén duoc
mién 4n phi theo quy dinh. Anh Th c6 don xin mién an phi véi Iy do gia dinh
kinh té khé khin nhung khéng thudc trudng hop dugc mién, giam an phi nén
phai chiu an phi theo quy dinh vai s tién 1a 68.050.000 dong (61.892.000ddng
+6.158.000 dong) an phi dan sy so tham.

Ba B thudc truong hop duoc mién an phi nén anh L ciing dugc mién an
phi di vai ky phan thira ké nhan ting cho caa ba B.

[6]. V& an phi dan sy phtc tham:
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Do khang cao dugc chap nhan mot phan nén nguyén don ba Tran Thi D
va nhitng ngudi c¢6 quyén loi, nghia vu lién quan ba Tran Thi G, ba Tran Thi H
va anh Duong Dtrc Th khong phai chiu an phi dan sy phic tham.

Vi cac 1€ trén;
QUYET PINH:

Cin ci khoan 2 Diéu 308; Piéu 309; cac biéu 147, 156, 157, 158, 163,
164, 165 va 166 Bo luat T tung dan su; Nghi quyét sé 326/2016/UBTVQH 14
ngay 30 thang 12 nam 2016 ctia Uy ban Thuong vu Qudc hdi quy dinh vé mirc
thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1¢ phi Toa an.

Stra ban 4n so tham s6 15/2021/DS-ST ngay 07/10/2021 ciia Toa &n nhan
dan thanh phd Vinh Yén.

1. Chép nhan mot phan yéu cau khoi kién cua nguyén don ba Tran Thj D
vé Vviéc chia di san thira ké cta cu Tran Van A va cu Poan Thi C theo phéap luat.

Di san thira ké ctia cu Tran Van A va cu Poan Thi C 12 quyén sir dung dat
tai thira s6 13, to ban d6 s 12 theo méc gidi 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 19, 22,
23, 24, 25, 26, 27, 28, 29, 30, 31, 1 c6 dién tich 591,1m? (trong d6 200m* dat &
va 391,1m? dat vuon) thuoc ngd Nha Tho, phuong Q, thanh phd V, tinh Vinh
Phic c6 gia tri 1a 11.641.500.000 dong (Mudi mot ty sau trim bon muoi mét
triéu nam tram nghin dong).

Hang thira ke cia cu Tran Vin A va cu Doan Thi C gom: Ba Tran Thi B;
ong Tran X; ba Tran Thi D, ba Tran Thi N, ba Tran Thi H va ba Tran Thi G.

Ba Pham Thi S, anh Tran Vin T, anh Tran Van L va chi Tran Thanh P la
nguoi dugc huong ky phan thira ké caa ong Tran X.

Anh Duong Dtc Th 13 nguoi duoc huong ky phan thira ké caa ba Tran
Thi N.

Ba Pham Thi S, anh Tran Van L, anh Tran Vin T, chi Tran Thanh P c6
quyén quan ly, sir dung dién tich 253,5m* dat (gom 85,8m* dét & va 167,7m” dat
vuon) co gia tri 1a 5.768.100.000 dong (Nam ty bay tram sau muoi tdm tri¢u mot
tram nghin dong) va toan bo tai san trén dat theo moc gidi 1, 2, 3,4, 5,6, 7, 8, 9,
10,11, 12, 1.

Ba Tran Thi H co quyén quan 1y, st dung dién tich 186,4m” dat (gom
67,1m’ dat & va 119,3m* dit vuon) co gia tri 1a 3.326.700.000 dong (Ba ty ba
tram hai muoi sau triéu bay tram nghm dong) va toan bo tai san trén dat trong d6
c¢6 01 nha tho ba gian dién tich 53,8m? theo mdc gidi 27, 32, 34, 35, 19, 22, 23,
24, 25, 26, 27.

Ba Tran Thi D ¢ quyén quan ly, s dung dién tich 146,4m* dat (gém
47,1m? dat & va 99,3m? dat vuon) cd gid tri 1a 2.546.700.000 dong (Hai ty nim
trim boén muoi sau triéu bay trim nghin dong) theo méc gigi 1, 12, 11, 19, 35,
34, 33, 32, 29, 30, 31, 1.
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Danh mot phan dat co dién tich 4,8m? theo [néc gisi 27, 28, 29, 32, 27
thudc quyen st dung cta ba Tran Thi D va ba Tran Thi H (mdi ngudi dé lai
2,4m?) dé 1am 16i di chung.

Dat va tai san trén dat hién dang do ba S va vo chdng anh L, chi M truc
tiép quan ly. Ba S, anh L, chi M c6 nghia vu tu thao d& toan bo tai san 1a nha
ctra, c6ng trinh xay dung, mai ton trén phan dat thudc quyén st dung cua ba
Tran Thi D d tra lai mat biang cho ba D. Néu ba S, anh L, chi M khéng tu
nguyén thdo d& tai san trén dat thi s& bi cudng ché pha d& theo quy dinh cua
phap luat.

(C6 so dd hién trang chi tiét thira dat va tai san gan lién quyén st dung dat
kém theo ban an).

Ba Pham Thi S, anh Tran Vian T, anh Tran Vin L, chi Tran Thanh P c6
nghia vu than‘h toan cho ba Tran Thi G so tién chénh léch vé tai san la
778.887.000 dong (Bay tram bay muoi tam tri€u tam tram tam muoi bay nghin
dong).

Ba Tran Thi D c¢6 nghia vu thanh todn cho ba Tran Thi G so tién chénh
Iéch V€ tai san la 883.629.000 dong (Tam trdm tdm muoi ba triéu sdu trdm hai
muoi chin nghin dong).

Ba Tra*}n Thi H ¢6 nghia vy thanh toan cho anh Duong Buc Th s6 tién
chénh léch vé tai san la 1.663.071.000 dong (Mot ty sau tram sau muoi ba triéu
khong tram bay muoi mot nghin dong) va thanh toan cho ba Tran Thi G so tien
chénh léch vé tai san la 555.000 dong (Nam tram nam muoi lam nghin dong).

Céc duong su €O quyén lién h¢ voi co quan nha nudc co tham quyén dé
dugc cap giay ching nhan quyén su dung dat theo quy dinh cua phap luat sau
khi thuc hién xong nghia vu tra tién theo quyét dinh cua ban an.

2. V& chi phi té tung:

Ba Tran Thi H, ba Tran Thi G va anh Duong Buc T mdi nguoi phai tra
cho ba Tran Thi D 1.257.000 dong (Mot triéu hai tram ndm muoi bay nghin
dong) tien chi phi tham dinh va dinh gia tai san.

Ba Pham Thi S, anh Tran Van L, anh Tran Vin T, chi Tran Thanh P phai
tra cho ba Tran Thi D 3.771.000 dong (Ba tri¢u bay tram bay muoi mot nghin
dong) tien chi phi tham dinh va dinh gia tai san.

~ Ke tir ngay c6 don yéu cau thi hanh &n cua nguoi dugc thi hanh an cho
den khi thi hanh an xong, nguoi phai thi hanh an con phai chiu khoan tién 1ai cua
sO tien con phai thi hanh an theo muc 1&i suat quy dinh tai Biéu 357, biéu 468
Bo luat Dan su.

3. V¢ an phi:

q Ba Tran Thi D, ba Tran Thi G, ba Tran Thi H dugc mién an phi dan su so
tham va khong phai chiu an phi dan sy phuc tham.
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Anh Th phai chiu 68.050.000 dong (Sau muoi tam triéu khong trim nam
muoi nghin dong) &n phi dan su so thAm va khong phai chiu an phi dan su phic
tham. Hoan tra lai cho anh Th 300.000 dong tién tam wng &n phi dan sy phac
tham d3 nop theo bién lai s6 0004336 ngay 20/12/2021 cua Chi cuc Thi hanh &n
dan sy thanh phé Vinh Yén nhung tiép tuc tam gitr dé dam bao thi hanh &n.

Ba Pham Thi S, anh Tran Van T, anh Tran Van L va chi Tran Thanh P
phai lién déj chiu 104.996.000 dong (Mot tram linh tu triéu chin tram chin muoi
sau nghin dong) an phi dan su so tham.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu ciu thi hanh an, tu nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh
an dan su; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat
Thi hanh an dan su./.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Vinh Phic; Tham phan - Chii toa phién toa
- TAND thanh phd Vinh Yén; (da ky)

- Chi cyc THADS thanh phé Vinh Yén;
- Cac duong su;
- Luu hd so vu an.

Nguyén Thanh Danh
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