_ TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BA RIA-VUNG TAU Péc 1ap — Tu do — Hanh phtic

Ban an s6: 02/2023/KDTM-PT
Ngay: 24-3-2023

V/v Tranh chap hop dong

mua ban hang héa

NHAN DANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH BA RIA-VUNG TAU

- Thanh phan Hpi dong xét xir phiic thim gom cé6:

Tham phdn — Chii toa phién toa: ~ Ba Pao Thi Hué

Cdc Tham phdn: Ong Cao Minh V¥

Ong Truong Van Tam

- Thar ky phién toa: Ba Lé Thi Hoa — Thu ky Toa an nhan dan tinh Ba Ria —
Viing Tau.

- Dgi dién Vién kiém sdt nhan din tinh Ba Ria — Viing Tau: Ba Truong Thi
Lan Anh — Kiém sat vién tham gia phién toa.

Ngay 24-3-2023, tai tru s& Toa a4n nhan dan tinh Ba Ria - Ving Tau xét xur
phuc tham cong khai vy &n kinh doanh thwong mai thu 1y s6 10/2022/TLPT-DS
ngay 21 thang 11 nam 2022 vé viéc: “Tranh chip hop dong mua ban hang hoa”.

Do Ban an kinh doanh thuong mai so tham s6 18/2022/KDTM-ST ngay 29-
8-2022 ctia Toa 4n nhan dan thanh phd Viing Tau bi khang céo theo Quyét dinh
dua vu an ra xét xtr s6 02/2023/QD-PT ngay 07-02-2023, Quyét dinh hodn phién toa
s6 03/2023/QD-PT ngay 28-02-2023 va Quyét dinh thay ddi ngudi tién hanh t6 tung
s6 01/2023/QD-TA ngay 23-3-2023, giita cc duong su:

1. Nguyén don: Cong ty C6 phan Pau tu phat trién Xay dung B, dia chi: S6
169 duong T, Phuong 8, thanh phd T, tinh Ba Ria — Viing Tau.

Nguoi dai dién theo phap luat: Ong Vit Anh T, chie vu: Chu tich Hoi dong
quan tri (ving mdt).

Nguoi dai dién hop phap: Ong Tran Van N, chire vu: Trudng phong Vat tu —
1a dai dién theo uy quyén tai Gidy uy quyén sé 01/2023/GUQ-DIC Concrete ngay
20-3-2023 cua Chu tich Hoi dong quan tri Cong ty (cé mdt).

2. Bi don: Ong Hoang Ngoc H, sinh nam 1980, Chii Doanh nghiép tu nhan S,
dia chi: S6 23D duong T, Phuong 2, thanh phé T, tinh Ba Ria - Viing Tau (vang
mdt, c6 don xin xét xir viang mdt).

Ngudi dai dién hop phap: Ong Pham Ping C, sinh nam 1976 — 1a dai dién
theo iy quyén tai Gidy Uy quyén ngay 27-5-2021 cia 6ng Hoang Ngoc H - Chu



Doanh nghiép tu nhan S (ving mdt).

3. Nguoi khang cdo: Ong Hoang Ngoc H, Cht Doanh nghiép tu nhan S— 1 bi
don.

NOQI DUNG VU AN:

Theo don khéi kién va cac loi khai tai Toa an, nguwoi dai di€n theo ty
quyén ciia nguyén don |3 6ng Tran Vin N trinh bay:

Ngay 01-12-2017, Céng ty c6 phan Pau tu Phat trién Xay dung B (sau day
goi tit 1a Cong ty B) ky két Hop dong kinh té s6 164A/2017/BT-HPKT voéi 6ng
Nguyén Cong X - cha Doanh nghiép tu nhan S (sau ddy goi tit 1a DNTN S) dé mua
B thuong pham thi cong cong trinh Chung cu S 3 tai s6 408A duong P, phuong M,
thanh phd T. Nam 2019, ong X chét, ngudi thira ké cua ong X chuyén giao DNTN' S
cho nguoi cha méi 1a dng Vit Pinh U, 6ng U di chuyén giao cho ong Hoang Ngoc H
la cha DNTN S hién nay.

Cin ctr vao Hop ddng mua ban s6 164A/2017/BT-HPKT néu trén, Cong ty B
d3 cung cdp B thuong phdm va xuét cac héa don cho DNTN S, cu thé nay chu
DNTN S con no theo 05 hoa don nhu sau:

- Hoa don ngay 18-4-2018 véi sb tién 1.918.254.800d, DNTN S di thanh toan
duoc 88.058.7004, con no 1a 1.830.196.1004;

- Hoa don ngay 11-12-2018 véi s6 tién 418.232.100d;

- Hoa don ngay 22-12-2018 véi s6 tién 592.067.850d;

- Hoa don ngay 30-12-2018 véi s6 tién 394.458.350d;

- Héa don ngay 07-01-2019 véi sb tién 376.651.0004.

Téng cong 14 3.611.605.400d.

Tir ngay 6ng X chét va sau d6 chuyén giao cho 6ng Vii Pinh U tiép dén la
ong Hoang Ngoc H, Cong ty B di lién hé nhiéu lan nhung 6ng Hoang Ngoc H
khong hop tac dé giai quyét cong no ma cb tinh day dua, khong thyc hién thanh toan
sO no trén cho Cong ty B. Nay Cong ty B yéu cau 6ng Hoang Ngoc H — Chit DNTN
S phai thanh toan s6 tién 4.235.510.233d (Bon ty hai tram ba muwoi lam triéu nam
trdam muwoi nghin hai tram ba mwoi ba dong), trong d6 tién gdc 1a 3.611.605.400d
(Ba 1y sdu tram mwoi mot triéu sdu tram 1é nam nghin bon tram dong) va tién 13i véi
131 sudt 9%/nam ké tir ngdy 25-5-2019 dén ngay 15-4-2021 1a 623.904.833d (Sau
tram hai muwoi ba triéu chin tram 1é bén nghin tdm tram ba mwoi ba dong).

Bi don la 6ng Hoang Ngoc H — Chi DNTN S va nguoi dai dién cua 6ng H
1a 6ng Pham Ping C khong lam viéc theo gidy triéu tap ctua Toa an trong sudt qua
trinh giai quyét so tham va ong H c6 don dé nghi xét xtr ving mit.

Qua trinh tham gia t0 tung tai Toa an cap phic tham, 6ng Hoang Ngoc H —
Chu DNTN S va nguoi dai dién vang mit. Ong H c6 vin ban dé ngay 20-3-2023
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trinh bay y kién dé nghi Toa 4n cap phic tham stra ban 4n so tham theo hudng bac
toan by yéu cau khoi kién caa nguyén don do xéc dinh sai chu thé c6 nghia vu trd ng
phat sinh tr Hop dong kinh té s6 164A/2017/BT-HPKT va cho rang Toa an cip so
tham xac dinh sai muc 13i suat trong trudng hop cham thi hanh an (néu c6).

Ban an kinh doanh thwong mai so' thim sé 18/2022/KDTM-ST ngay 29-8-
2022 ciia Toa 4n nhin dan thanh phd Viing Tau da tuyén xir:

Chép nhan toan bd yéu cau khoi kién ciia Cong ty C6 phan Pau tu Phat trién
Xay dung B. Buoc 6ng Hoang Ngoc H — Chi DNTN S phai thanh todn cho Cong ty
C6 phan Pau tu Phat trién Xay dung B s6 tién 4.235.510.233d, trong d6 tién goc 1a
3.611.605.400d va tién 1ai tinh tr ngay 25-5-2019 dén ngay 15-4-2021 Ia
623.904.8334d.

Ngoai ra Ban an so thAm con tuyén an phi va quyén khang céo cua cac duong
su.

Khéng céo: Ngay 15-9-2022, bi don la 6ng Hoang Ngoc H, chu DNTN S
khang cdo toan bd ban an so tham véi Iy do Toa an cdp so thim danh gia ching cir
khong khach quan va khong ding thuc té, anh hudng t6i quyén va loi ich hop phap
ctia 6ng H. Cu thé: Hop dong kinh té sb 164A/2017/BT-HPKT ngay 01-12-2017 I3
do ong Nguyén Cong X ky két v6i Cong ty B. Toan bo qua trinh tir khi giao két hop
d6ng, thuc hién hop déng cho dén khi hinh thanh nghia vu no véi Cong ty B déu
phat sinh trude thoi diém chuyén giao doanh nghiép cho 6ng Hoang Ngoc H (ngay
01-4-2020). Khi mua lai DNTN S, 6ng H (ngu¢i mua), 6ng U (nguoi ban) va Cong
ty B (chu no) khong c6 bt ky théa thuan nao vé viéc chuyén giao nghia vu no phét
sinh trude thoi diém chuyén giao doanh nghiép sang cho éng H, 6ng H ciing khong
c6 bat ky xac nhan ng nao véi Cong ty B. Do d6 Toa an cap so tham xac dinh 6ng H
1a bi don va budc dng H phai thanh toan cho Cong ty B tong sb tién 4.235.510.233d
la khong ¢6 co s6.

Toa an cip so thim con xac dinh sai murc 14i suat khi tinh tién 13i cua sd tién
cha DNTN S phai chiu néu cham thi hanh an. Piéu nay khong dong nghia véi viéc
6ng H dong ¥ véi viéc Ban an so tham budc ong tra no cho Cong ty B.

Tai phién toa phiic thim:

- Nguyén don giir nguyén yéu cau khai kién.

- Bidon Véng mat, ¢d don xin xét xur Véng mat.

- Dai dién Vién kiém sdt nhan dan tinh Ba Ria - Viing Tau co y kién:

Viéc chip hanh phap luat cia Tham phan va Hoi dong xét xtr phiic tham dung

quy dinh. Cac duong su c6 mit tai phién toa phic tham chap hanh tét quy dinh phap
luat t tung.



Vé ndi dung vu an: Ong Hoang Ngoc H 1a nguoi ké thira cac quyén va nghia
vu cta chu doanh nghiép tu nhan S cii 1a 6ng Vi Pinh U theo cam két tai cac hop
déng mua ban doanh nghiép. Do vay nén o6ng H phai chju trach nhiém thanh toan
tién no do mua B cua Cong ty B con chua trd 1a ¢6 co so. Vé sb tién no thi theo
chtng ctr do Cong ty B cung cép 1a phu hop, cha DNTN S con phai thanh toan cho
Cong ty B tién goc 1a 3.611.605.400d va tién 14i 1a 623.904.833d. Bé nghi Hoi dong
xét xtr khong chip nhan khang cdo cua dng H, giit nguyén Ban an dan sy so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u c6 trong ho so vu an, dugc tham tra tai phién
toa va can ctr vao két qua tranh tung tai phién toa, Hoi dong xét xir phuc tham nhéan
dinh:

[1] V& t6 tung:

Bi don 6ng Hoang Ngoc H — Cha DNTN S va ngudi dai dién theo ty quyén
cua bi don 1a 6ng Pham Pang C, mac du da dugc Toa an téng dat hop 1€ cac van ban
t6 tung dé tham gia giai quyét vu an, tham gia phién toa nhung van vang mat va cé
don d& nghi xét xr ving mat nén Tda 4an tién hanh xét xir vang mat bi don theo quy
dinh tai Khoan 3 DPiéu 296 Bo luat td tung dan su.

[2] V& noi dung:

[2.1] DNTN S truéc day do 6ng Nguyén Cong X la chii doanh nghiép. Ngay
11-6-2019, dng X chét. Ngay 31-7-2019, cac dong thira ké ciia ong X 1ap van ban
thoa thuan phan chia di san, theo d6 ba Nguyén Thi Vinh T 13 con gai ctia dng X
dugc hudng toan b DNTN S (BL 95).

[2.2] Ngay 15-9-2019, ba T ky Hop dong mua ban doanh nghiép sb
17/HDTC-ST dé ban doanh nghiép ciing nhu vén dau tu va toan bo tai san hién cé
cia DNTN S cho 6ng Vi Binh U (BL 89).

[2.3] Ngay 01-4-2020, 6ng U lai ky Hop ddng mua ban doanh nghiép s6
01/HPMBDN-ST (Hop dong sd 01) dé ban doanh nghiép ciing nhu von dau tu va
toan b tai san hién c6 cuia DNTN S cho 6ng Hoang Ngoc H (BL 93).

[2.4] Theo ndi dung khang cao, 6ng Hoang Ngoc H cho rang 6ng H khéng c6
nghia vu phai tra no cho Cong ty B. Xem xét van dé ong H néu trén, thay rang:

[2.4.1] Theo quy dinh tai Khoan 2 Piéu 187 Luat Doanh nghiép nim 2014 thi
sau khi ban doanh nghiép, chu doanh nghiép tu nhan van phai chiu trach nhiém vé
cac khoan n¢ va nghia vu tai sdn khac ctia doanh nghi¢p phat sinh trong thoi gian
trudc ngdy chuyén giao doanh nghiép, trir trudmg hop giita ngudi mua, nguoi ban va
chu ng cua doanh nghiép co6 thda thuan khac.

[2.4.2] Tai phan mo ta ctia Hop ddng sb 01, c6 néu rang do chit DNTN S 13
ong U xac dinh tai san con lai cia DNTN S khong du dé chi tra va thuc hién cac
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nghia vu tra no cho céc to chirc, ca nhan. Ong U khéng du kha ning tiép tuc diéu
hanh va thyc hién cac cong vi¢c cia DNTN S nén déng y ban toan bd DNTN S cho
6ng H. Theo Piéu 1 va 3 caa Hop dong s6 01, dng U va 6ng H thoa thuan sau khi
dugc Phong ding ky kinh doanh chéap thuan thay doi chu doanh nghiép thi bén B
(6bng Hung) co trach nhiém ké thira toan bd cac quyén va nghia vu ctia doanh nghiép
..., chiu trach nhiém vé cac khoan ng chua thanh toan, ké ca cac khoan thué, phi dbi
v6i nha nude... va cac nghia vu tai san cia DNTN S. Ong H d3 duogc dang ky 1a chi
DNTN S tir ngay 15-4-2020 (BL 102). Nhu vay, nghia vu ctia ong H thudc truong
hop thoa thuan khac theo quy dinh tai Khoan 2 Piéu 187 Luat Doanh nghiép nim
2014, nén Cong ty B yéu cau 6ng H phai chiu trach nhiém tra no cia DNTN S 14 ¢6
can cu phap luat.

[2.5] Di véi viee Cong ty B yéu cau 6ng H — chit DNTN S thanh toan s6 tién
gbc 3.611.605.400d va tién 1ai véi 141 sudt 9%/ nam ké tir ngay 25-5-2019 dén ngay
15-4-2021 13 623.904.8334:

[2.5.1] Theo céc chimg ctr Cong ty B cung cap thi ngay 01-12-2017, Cong ty
B ky két Hop dong kinh té s6 164A/2017/BT-HPKT véi ong Nguyén Cong X - chu
DNTN S mua ban B thuong pham thi cong Chung cu S 3 tai s6 408A duong P,
phuong M, thanh phd T (BL 24). Hop dong duogc ky két tu nguyén, ndi dung hop
ddng hop phap nén co6 hiéu luc thi hanh véi cac bén ky két. Cong ty B da cung cép B
cho 6ng X - chu DNTN S dé xay dung cong trinh tai dia chi trén va da xuat cac hoa
don gia tri gia tang cho 6ng X - chu DNTN S.

[2.5.2] Ngay 20-01-2019, 6ng X - chit DNTN S xac nhan dén ngay 31-12-
2018 con ng Cong ty B sb tién 5.350.568.550d (BL 18). Sau d6 Cong ty B tiép tuc
cung cap thém B cho DNTN S trj gid 577.893.250d va dén ngay 24-5-2019 dng X
d3 thanh toan nhiéu lan duoc tong cong 2.316.856.400d cho Cong ty B, do vay sb
tién con no 1a 3.611.605.400d. Ngay 14-01-2020 6ng U- cha DNTN S ciing di xac
nhan vdi Cong ty B tai Thu x4c nhin phai thu khiach hang con no sd tién
3.611.605.400d, s6 ng nay dugc phan anh tai trang 21 Bao céo tai chinh c6 kiém
toan nam 2022 ciia Cong ty B (cac BL 17, 31-35). Trong sudt qua trinh giai quyét vu
an, chit DNTN S khong ndp ching cir cho Toa an. Véi cac chung ctir Cong ty B nop
thi Cong ty doi cht DNTN S phai tra sd tién gbc néu trén 1a phu hop.

[2.5.3] Vé tién 14i: Theo Piéu 4 cua Hop dong kinh té s6 164A néu trén, sau
khi Cong ty B xuat hoa don gié tri gia ting, cham nhat trong vong 10 ngay DNTN S
phai tra tién, néu qua thoi han nay thi phai chiu 13i qua han theo quy dinh ctia Ngan
hang nha nudc Viét nam tai thoi diém thanh toan. Cong ty B ¢ nhiéu lan xuét hoa
don cho DNTN S nhung viéc thanh toan cia DNTN S khong diing theo cam két.
Theo sb liéu Cong ty B xuat trinh thi phan no gbc 1.918.254.800d bat dau phat sinh
tir ngay 18-4-2018, phan no goc 1.115.457.350d phat sinh tir thang 12 nim 2018,
phan no gbc 577.893.250d phat sinh tir thang 01 dén 24-5-2019. Tuy nhién Cong ty
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B chi yéu cau tinh 13i cho toan bd sd ng gdc néu trén bat dau tir thoi diém xuét hoa
don gia tri gia ting cudi cung 1a ngay 25-5-2019 14 c¢6 loi hon cho DNTN S nén Hai
ddng xét xir chap nhéan sy ty nguyén ctia Cong ty B. Do tién gdc chim thanh toan
nén chu DNTN S phai chiu 1ai cham tra quy dinh tai Diéu 306 Luat Thuong mai,
theo mirc 14i sut caa Ngan hang nha nudc hai bén thoa thuan tai Hop dong kinh té
s 164A tai thoi diém thanh toan 13 9%/nam ké tir ngdy 25-5-2019 dén ngay 15-4-
2021, tong tién 14i 1a 623.904.833d.

[2.6] Nhu vay, Toa an cdp so tham quyét dinh ong Hoang Ngoc H — chu
DNTN S phai thanh toan cho Cong ty B s tién 4.235.510.233d, trong d6 tién goc 13
3.611.605.400d va tién 13i 12 623.904.833d 1a co cin ctr. Hoi dong xét xir phic tham
khdng chip nhan khang céo cua 6ng H, gitt nguyén phan nay cta Ban an so tham.

[2.7] Vé khang cdo ciia ong H ddi véi phan Ban an so tham tuyén vé 1ai suat
néu cham thi hanh an, théy ré‘mg: Tai Hop déng 164A, hai bén co6 thoa thuan lai
cham thanh toan s& theo quy dinh ctia Ngan hang nha nudc tai thoi diém thanh toan.
Theo hudéng dan vé tuyén 1di suat & giai doan thi hanh 4n ciia Hoi dong tham phan
Toda 4n nhan dan toi cao tai Nghi quyét s6 01/2019/NQ-HDTP ngay 11-01-2019 vé
14i, 13i suat va phat vi pham thi trudng hop céc bén c6 théa thuan vé 13i cham thyc
hién nghia vu trong hop ddng phu hop voi quy dinh phap luat thi s& duoc ap dung
theo muic thoa thudn. Do vay chap nhan phan khang cao nay cta 6ng H - cht DNTN
S.

[3] Ong H - Chit DNTN S phai chiu 4n phi so tham, khong phai chiu an phi
phac tham. Theo quy dinh vé an phi, ngudi khdng céo trong vu 4n kinh doanh
thuong mai phai ndp tam Gng 4n phi phtic tham 1a 2.000.000d, nhung Toa 4n cap
so tham chi théng bao cho ngudi khang cao ndp 300.000d, bang v6i mirc tam ting
an phi cua vy an dan sy la chua dung, can rut kinh nghiém.

Vi cac 1é trén, can cir Khodn 2 Diéu 308 B ludt to tung ddan su;

QUYET PINH:

Ap dung khoan 1 Biéu 30, 227, 228, 270, 271, 293, Khoan 3 Piéu 296 Bo
luat t6 tung dan su; Khoan 1 Dicu 183, Khoan 2 Picu 187 Luat Doanh nghiép nim
2014; Diéu 306 Luat Thuong mai; Nghi quyét so 326/2016/UBTVQH14 vé an phi
va 18 phi Toa 4n ngay 30-12-2016 ctia Uy ban Thudng vu Qudc hdi va Nghi quyét
s6 01/2019/NQ-HDTP ngay 11-01-2019 ciia Hoi dong tham phan Toa an nhan dan
Tbi cao, tuyén xur:

Chép nhan mot phan khang cao ciia ong Hoang Ngoc H — Cha Doanh nghiép
tu nhan S, stra Ban an kinh doanh thuong mai so tham s6 18/2022/KDTM-ST ngay
29-8-2022 ctia Toa an nhan dan thanh phé Viing Tau, nhu sau:



1. Chap nhan toan b yéu cau khai kién caa Cong ty C6 phan Pau tu Phat
trién Xay dung B: Ong Hoang Ngoc H — Chu Doanh nghiép tu nhan S phai thanh
toan cho Cong ty C6 phan Pau tu Phat trién Xay dung B so tién 4.235.510.233d
(Bon 1y hai tram ba muwoi ldm triéu ndm tram mwoi nghin hai trdm ba mwoi ba
dong), trong d6 tién gbe 1a 3.611.605.400d (Ba ty sdu tram muwoi mot tridu sdu tram
1é ndm nghin bon tram déng) va tién 13i tinh tir ngdy 25-5-2019 dén ngay 15-4-2021
1a 623.904.833d (Sdu tram hai mwoi ba triéu chin tram 1é bon nghin tdm tram ba
muoi ba dong).

Ké tir ngay 30-8-2022 cho dén khi thi hanh 4n xong, bén phai thi hanh an con
phai chiu khoan tién 13i ctia s6 tién con phai thi hanh an theo murc 14i suat ctia Ngan
hang nha nudc quy dinh tai thoi diém thanh toan tuong tng véi thoi gian chua thi
hanh an.

2. An phi Kinh doanh thuong mai so thim:

- Ong Hoang Ngoc H — Chti Doanh nghiép tu nhan S phai chiu 112.235.510d
(Mot tram mueoi hai triéu hai tram ba muwoi ldm nghin nam tram muwoi dong).

- Cong ty Cb phan Dau tu Phat trién Xay dung B khong phai ndp, dugc hoan
lai 56.100.000d (Nam mueoi sdu triéu mot tram nghin dong) tién tam ing an phi theo
bién lai thu s6 0003499 ngay 16-4-2021 cta Chi cuc Thi hanh 4n dan sy thanh ph
Viing Tau, tinh Ba Ria — Viing Tau.

3. An phi Kinh doanh thwong mai phuc tham: Ong Hoang Ngoc H — Chu
Doanh nghiép tu nhan S khong phai chiu, dugc hoan lai 300.000d (ba tram nghin
dong) tién tam Ung an phi theo bién lai thu sé 0003173 ngay 19-9-2022 ciia Chi cuyc
Thi hanh 4n dan sy thanh phd Viing Tau, tinh Ba Ria — Viing Tau.

4. Truong hop Ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an Dan sy thi ngudi dugc thi hanh an dan su, nguoi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic
bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luat Thi hanh
an Dan su; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat Thi
hanh an Dan su.

Ban an nay c6 hiéu lwe phap luat ké tir ngay tuyén an (24-3-2023).

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh BR-VT; THAM PHAN — CHU TQA PHIEN TOA
- TAND thanh phé Viing Tau;

- Chi cuc THADS thanh phd Viing Tau;
- Cac duong su;
- Luu ho so. (Pad ky tén, dong dau)

Pao Thi Hué



