TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HAI PHONG Poc 1ap - Tw do - Hanh phic
Bén 4n s6: 13/2017/HNGD-PT
Ngay 21 - 9 - 2017
V/v tranh chép ly hon, chia tai san
khi ly hon gitra ba H, ong L

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG

- Thanh phéin Hpi dong xét xir phiic tham gom co:

Thdm phdn - Chii toa phién toa: Ba Tran Thu Huong

Cdc Thiam phdn: Ba Nguyén Thi Thu Thuy

Ong Luong Ngoc Diing

- Thur ky phién toa: Ba Nguyén Thi Van Anh - Tham tra vién Toa 4n nhan
dan thanh pho Hai Phong.

- Dgi di¢n Vign Kiém sdt nhan dan thanh pho Hai Phong tham gia phién
toa: Ong Ha Van Dén - Kiém sat vién.

Ngay 21 thang 9 nam 2017, tai tru s Toa an nhan dan thanh phb Hai Phong
xét xur phtic thAm cong khai vy an thu 1y s6 17/2017/TLPT-HNGD ngay 23 thang 8
nam 2017 ve tranh chap ly hon, chia tai san khi ly hon.

Do Ban 4n so tham s6 35/2017/HNGD-ST ngay 12 thang 7 nam 2017 cua Toa
an nhan dan huyén A, thanh phé Hai Phong c6 khang cdo va khang nghi.

Theo Quyét dinh dwa vu an ra xét xir phiic tham s 1539/2017/QD-PT ngay
06 thang 9 nam 2017 gitra cac duong su:

- Nguyén don: Ba Nguyén Thi H, sinh nim 1966, noi cu tra: PKHKTT t6 D,
phuong Q, quan H, thanh pho Hai Phong; tam tr: Xo6m 5, thon P, xa H, huyén A,
thanh pho Hai Phong; c6 mat.

Nguoi bao vé quyén va loi ich hop phdp cho nguyén don: Ong Nguyén Duc
N -Luat su cia Cong ty luat TNHH G thudc Poan Luat su thanh pho Ha Noi; co
mat.

- Bi don: Ong Nguyén Nhu L, sinh nam 1966, noi cu tra: DKHKTT 6 D,
phuong Q, quan H, thanh ph6 Hai Phong; tam tri: Xom 5, thon P, xa H, huyén A,
thanh pho Hai Phong; c6 mat.

Nguoi bdao vé quyén va lgi ich hop phdp cho bi don: Ong Trinh Khic N -
Luat su ctia Cong ty luat T thuoc Poan Luat su thanh ph6 Hai Phong; c6 mait.

- Nguoi khdng cdo: Ong Nguyén Nhu L 1a bi don.



- Vién Kiém sat khdng nghi: Vién truong Vién Kiém sat nhan dan huyén A,
thanh pho Hai Phong.

NOI DUNG VU AN:

* Theo tai liéu co trong hé so va ban én so tham noi dung Vi an nhw sau.: Ba
H va ong L két hon trén co s& tu nguyén cd dang ky két hon tai Uy ban nhan dan
xd H, huyén A, thanh phé Hai Phong vao nam 1986. Sau khi két hon ong L ba H
song cung gia dinh 6ng L tai thén P, xd H, huyén A, thanh pho Hai Phong. Sau do
khoang 02 nam thi 6ng L ba H ra ¢ riéng. Qua trinh chung song ong ba hoa thuén,
hanh phic dén nam 2000 thi phat sinh méu thuan. Nguyén nhan mau thuan 1a do
tinh tinh khong hoa hop, bat dong vé quan diém song dan dén hai bén thuong
xuyén xdy ra va cham bat hoa cang thang, 6ng ba déa song ly than tu thang 6 nam
2016 dén nay.

Vé con chung: Ba H, o6ng L ¢6 02 con chung la Nguyén Nhu H, sinh ngay
22 thang 01 nam 1987 va Nguyén Nhu V, sinh ngay 08 thang 8 nam 1992.

Vé tai san chung:

- S6 tai san ong ba khai théng nhét:

+ Mot ngdi nha 02 tang cing cac cong trinh xay dung trén thira dat sb 1737,
to ban d6 s6 18 (dién tich 126,5 m2) tai thon P, xa H, huyén A, thanh phé Hal
Phong, da dugc UBND huyén A, thanh phé Hai Phong cip Gidy ching nhan
quyén sit dung dat ngay 15 thang 8 niam 2001 mang tén chi sir dung la ong
Nguyén Nhu L.

+ Thira dét s6 51, to ban d6 s6 08 (dién tich 90,2 m2) tai t0 D, phuong Q,
quan H, thanh ph6 Hai Phong, da dugc UBND quan H, thanh ph6 Hai Phong cap
Giay chimg nhan quyén st dung dat ngay 19 thang 7 nam 2011 mang tén chu st
dung 1a 6ng Nguyén Nhu L va ba Nguyén Thi H;

+ M6t sb tai san sinh hoat trong gia dinh: Xe may, ti vi, ta lanh....;

- S6 tai san ong ba khai khong thong nhat:

+ Ba H khai: Ba va ong L con c6 mot khoan tién 30.000.000d (Ba muroi
triéu dong) gui tai Ngan hang Xuét nhap khau Viét Nam. Hién nay ba da rat hét
khoan tién néu trén vé dé kinh doanh va chi tiéu trong gia dinh.

+ Ong L khai: Ong va ba H con ¢6 mot khoan tién 90.000.000d (Chin muoi
triéu dong) gui tai Ngan hang Xuét nhap khau Viét Nam.

* Nguyén don, ba Nguyén Thi H trinh bay: Ba xin ly hon véi ong L vi xé4c
dinh tinh cam khéng con. Con chung di truéng thanh nén ba khong yéu cau Toa an
giai quyét.

V& tai san chung, ba dé nghi Tda 4n giao cho ba quyén sir dung nha va dat
tai thira s6 173, to ban d6 s6 18 (dién tich 126,5 m2) tai thon P, xd H, huyén A,
thanh phd Hai Phong, giao cho 6ng Nguyén Nhu L quyén st dung thira dat s6 51,
t& ban dd sd 08 (dién tich 90,2 m2) tai dia chi t6 D, phuong Q, quin H, thanh phé
Hai Phong. Ba s€ c6 trach nhi¢ém tra phﬁn chénh 1€ch gid tri tai san cho 6ng L s6
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tién 14 580.000.000d (Ndm trdm tam muwoi triéu dong) Do dung sinh hoat trong gia
dinh 6ng ba tu thoa thuan phan chia, khong yéu cau Toa an giai quyét. Khoan tién
30.000.000 dong ba di rut hét dé kinh doanh va chi tiéu trong gia dinh.

* Bi don, ong Nguyén Nhw L trinh bay: Ong xéac dinh vo chong khong con
tinh cam, cudc song hon nhan khong c6 hanh phiic, mau thuin da keo dai khong
thé khéic phuc doan tu dugc, ong cling dé nghi Toa an giai quyét cho hai bén ly
hon.

Vé con chung da truéng thanh nén ong ciing khong yéu cau Toa an giai
quyét

Vé tai san chung: Céc tai san sinh hoat trong gia dinh, 6ng va ba H tu thoa
thuan phan chia, 6ng khong yéu cau Toa an giai quyét. Cac tai _san khac luc dau
ong dé nghi Toa an chia d6i bang hién vat cho 6ng va ba H mdi ngudi 1/2 (mot
phan hai) quyén sir dung nha dt tai thira sb 173%, t& ban d6 s6 18 tai thon P, xa H,
huyén A, thanh ph() Hai Phong va 1/2 (mét phan hai) quyén sir dung thira dét sé
51, to ban d6 s6 08 tai to D, phuong Q, quéan H, thanh ph6 Hai Phong. SO tlen
90.000.000d (Chin muoi triéu dong) ong dé nghi Toa an chia cho 6ng va ba H moi
nguoi 45.000.000 dong (Bon muoi lam triéu dong). Nhung tai phién toa so tham
ong Nguyén Nhu L dé nghi Toa an giao cho 6ng quyén sir dung nha dat tai thira sd
173%, to ban d6 sd 18 (dién tich 126,5 m2) tai thon P, xa H, huyén A, thanh phd
Hai Phong, giao cho ba H quyén sir dung thira dat s6 51, to ban d6 s6 08 (dién tich
90,2 m2) tai dia chi to D, phuong Q, quan H, thanh phé Hai Phong. Ong s€ ¢co
trach nhiém tra phan chénh léch gia tri tai san cho ba H sd tién 1a 300.000.000d (Ba
tram triéu dong).

* Voi ngi dung néu trén tai ban an so thdim 56 35/201 7/HNGD-ST ngay 12-1-
2017 cua Toa an nhan ddan huyén A, thanh pho Hai Phong da quyét dinh:

Cin ctr vao cac Diéu 28, 35, 147, Piéu 227 ctia Bo luat TS tung Dan sy nim
2015;

Can ctr vao Diéu 39 B6 luat Dan sy nam 2015;

Cian clr vao cac Diéu 33, Diéu 51, Diéu 55, Piéu 59, Diéu 62 Luat Hon nhan
va Gia dinh nam 2014;

Can ctr Piéu 5, Diéu 27 Phap 1énh an phi, 1¢ phi Toa an.
Tuyén xur:

1. Vé quan hé hon nhan: Cong nhan thuan tinh ly hon giira ba Nguyén Thi H
va ong Nguyén Nhu L.
2. Vé tai san chung;
- Xur giao cho ba Nguyén Thi H duoc quan 1y, str dung dién tich dat 113 m2
(Mot tram muoi ba mét vuong) va 01 ngdi nha 02 tang cung cdc cong trinh xay
dung trén thua dat so 173%, to ban d6 s 18 tai thon P, xa H, huyén A, thanh pho
Hai Phong tri gia 1.837.139.109d (Mot ty tam tram ba muoi bay triéu mot tram ba



muoi chin nghin mét tram linh chin déng). Vi tri, kich thudc thira dat (co trich do
kém theo)

Ba Nguyén Thi H c¢6 trach nhiém tra cho 6ng Nguyén Nhu L sé tién chénh
1&ch tai san 1a 837.139.109d (Tam tram ba mwoi bay triéu mot tram ba muwoi chin
nghin mét tram linh chin dong). Tri gia tai san ba Nguyén Thi H dugc hudng 1a
1.000.000.000d (Mot ty dong).

- Xur giao cho ong Nguyén Nhu L dugce quéan 1y, st dung quyén sit dung thira
dat s6 51, to ban do s6 08 (di¢n tich 90,2 m2) tai dia chi t6 D, phuong Q, quén H,
thanh pho Hai Phong theo Gidy ching nhén quyen str dung dat s BA 95018, s6
vao so cap Gidy ching nhén quyén str dung dat s6 CH 00079 do UBND quan H,
thanh phd Hai Phong cép ngay 19 thang 7 ndm 2011 dimg tén chu sir “dung dat 1a
ong Nguyen Nhu L va ba Nguyen Thi H tri gia 451.000.000d6ng (Bdn trdm ndm
muwoi mot triéu dong). Tri gia tai san ong Nguyén Nhu L duoc hudng la
1.288.139.109d (Mot ty hai tram hai muwoi tam triéu mot tram ba mwoi chin nghin
mét trdam linh chin dong).

3. V& an phi:
Ba Nguyén Thi H phai ndp 200.000dong (Hai tram nghin dong) én phi ly
hon so tham va 42.000.000d (Bon muoi hai tri¢u dong) an phi chia tai san chung
dé sung quy Nha nudc.

Ong Nguyén Nhu L phai ndp so tién 51.094.173& (Niam muwoi mot triéu
khong tram chin muwoi tw nghin mot tram bay muoi ba dong) an phi dan sy so tham
sung quy nha nudc.

Ngoai ra ban an con tuyén quyén khang cao cho cac duong su.
* Sau khi xét xur so tham:

- Bi don, ong Nguyen Nhu L khang cdo vé phan tai san: Ong de nghi duogc
huong 70% tri gia khoi tai san vi nha va dat tai An Phong c6 nguodn gbc do bd me
ong cho dat xay nha sau d6 vo chong ban di va thém tién dé mua dat va xay nha tai
An Phong. Ong dé nghi dugc sir dung nha dat tai thon P, xa H, huyén A, thanh phé
Hai Phong, vi ba H d3 bo nha di, ong va cac con van dang st dung ngdi nha.

- Vién Kiém sat nhan dan huyén A khang nghi dé nghi stra 4n so tham vé
phan 4n phi ctia 6ng L vi Toa an khong chap nhan chia sé tién 90.000.000 dong
ciia 6ng L nhung Toa an lai budc ong L phai chiu an phi ciia khoan tién nay 1a
khong ding.

Tai phién toa phiic tham:

* Nguoi bdao vé quyén va loi ich hop phdp cho ong NguyeNn Nhu L trinh bay:
Tai phién toa phuc tham hom nay, ong Nguyen Nhu L dong ¥ voi ban an so thAm
vé cach chia phan moi ngudi duoc huong vé tri gia tai san 1a 6ng L duogc huong
1.288.139.109 ddng con ba H duoc hudng 1.000.000.000 dong, ong chi dé& nghi
dugc st dung hi¢n vat la nha dét tai thon An Phong, ba H str dung dét tai t6 Do
Nha, Quan Toan va ong sé thanh toan phan chénh léch dugc hudng cho ba H 1a
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1.000.000.000 dong trir di tri gia dat 6 Do Nha, Quan toan 1a 450.000.000 dong,
nhu vay 6ng L s€ thanh toan cho ba H thém 1a 550.000.000 dong.

V& ngudn gbc dat & An Phong: Phan 16n dugc mua bang ngudn tién ban dat
cua bo me 6ng L cho, sau d6 vo chong xay dung nha trén dat.

Vé nhu cau thyc té&: Ong L va cac con chau dang st dung va van c¢6 nhu cau
st dung.

Ban an so thAm xir giao nha dat & An Phong cho ba H la khong hop 1y. DPé
nghi Ho1 dong xét xtr phic tham stra ban an so tham chap nhan khang cao cia ong
L.

* Bi don, éng Nguyén Nhw L trinh bay: Théng nhat voi 101 trinh bay cia
nguoi bao vé quyén va loi ich hop phap cho 6ng. Ngoai ra 6ng con b6 sung Khoan
tlen giri tiét kién 60.000.000 dong 6ng khong co tai lidu ching minh nhung khoan
tién 30.000.000 dong thi Toa 4n da di xac minh ba H c6 gui tién va da rat tién vé
nén ong dé nghi duoc chia d6i mdi nguoi duge hudong 15.000.000 dong.

* Nguwoi bao vé quyén va loi ich hop phdp cho ba Nguyén Thi H trinh bay:

Pbi v6i khang cdo vé quyén sir dung nha & An Phong: Dién tich dat ban di dé
mua dat & An Phong 1a do bd me dng L cho ca hai vo chong, viéc nay di co 10
khai ctia b 6ng L, nén khong phai 13 tai san riéng cua 6ng L ma 1a tai san chung
cua ca hai vo chéng. Pé mua dugc dit & An Phong thi ciing ¢6 su hd trg cua anh
trai ba H. Do vay cong suc cua hai bén 1a nhu nhau.

Theo nguyén tic chia tai sang chung vo chdng cua Luat Hon nhan va Gia dinh
thi ba H c6 quyén ¢ lai nha dat tai An Phong, do: Ba H 1a phu ntr da co tudi lai bi
ong L danh dép nhiéu 1an c6 lan gay tay, co 1an chan thuong so ndo nén stc khoe
yéu. Ba H khong co cong viéc gi ngoai song phu thude va cra hang tap hoa tai An
Phong, con ong L 1am nghé xe 6m, co suc khoe t6t. Thira dat & Quan Toan khong
c6 nha nén ba H khong c6 strc khoe dé xay nha. Nguyén nhan gay nén do vo gia
dinh 1a do 161 & 6ng L, 6ng L da c6 hanh vi bao hanh do61 voi ba H.

Vé diéu kién dé thi hanh an: Ong L khong c6 y thirc thanh toan cho ba H, vi
6ng L dang sir dung nha. Néu ba H dugc su dung nha dat tai An Phong thi anh em
ba H s€ ho trg dé ba H thanh toan chénh Iéch cho 6ng L, kha ndng thi hanh an dugc
dam bao.

Ban an so tham giai quyét 13 c6 can ct, dé nghi Hoi dong xét xtr gitt nguyén
ban an so tham

* Nguyén don, ba Nguyén Thi H trink bay: Thong nhat v6i 16i trinh bay ctia
nguoi bdo v¢€ quyén va lgi ich hgp phap cho ba.

* Pai dién Vién Kiém sdt tai phién toa co quan diém:

Vé to tung: Tur khi thu Iy vu an cho dén phién tda Tham phan, Hoi dong xét xu,
thu ky da chap hanh dtng cac quy dinh cia B luat TS tung dan sy trong qua trinh

tién hanh t6 tung. Cac duong su duoc thuc hién diy du cac quyén va nghia vu cua
minh.



Vé néi dung:
1. Vé khang cdo ciia bi don:

Tai cép so thAm céc bén thira nhan tai san 1a dién tich dat nay la do hai vo
chong mua va xay dung 1én. Ngudn gbc tién mua dat nay 1a do vo chong dng ba
ban dién tich bé me 6ng L cho ma c6 nén Toa an cap so thim da xem xét danh gia
phan cong stc dong gop ciia ong L hon ba H, va cho éng duoc hudng phan tri gia
tai san hon ba L 13 288.139.109 ddng 13 phu hop va c6 cin ctr. Khang céo cua 6ng
L dbi viéc chia tai san 1a nha dat khong c6 can ctr chap nhan.

Dbi v6i khang céo cua 6ng L vé sd tién giri Ngan hang 1a 90 triéu dong, Tai
giai doan so thim 6ng L khong cung cip duoc ching ¢t chimg minh, Toa an cap
so thAm d4 x4c minh nhung xac dinh khéng c6 sb tién 90 triéu ddng giri Ngan hang
ma chi ¢o sb tién 30 triéu dong ba H giri Ngan hang nhung ba H da rat hét sd tién
trén vao thang 6/2016. Ba H khai nhan s6 tién trén rat vé dé hoat dong kinh doanh
cta gia dinh (gia dinh ban hang tap héa). Xét thay day 1a s6 tién chung vo chong c6
trong to1 ky hon nhan, theo 161 khai cua dng L va con trai thi ba H la nguoi quan ly
kinh té gia dinh, vi vy, viéc rut s6 tién nay chi tiéu nham phuc vu cong viéc va
cudc song chung cia gia dinh 1a ¢6 can ctr, khéng co cin clr xac dinh ba H st dung
s6 tién nay vao muc dich c4 nhan. Vi vay, Toa an cap so tham bac yéu cau chia sd
tién ndy cta ong L 1a ¢6 cin ctr phap luat, khang céo ctia 6ng L vé ndi dung nay
khong dugc chap nhan.

2. Vé khdang nghi cia Vién Kiém sdt.

Vu an thy 1y xét xir so tham ngay 13/7/2016 nén ap dung Phap 1énh cua
UBTVQH vé an phi 1¢ phi Toa an nam 2009.

Theo quy dinh tai khoan 7 Diéu 27 Phap 1énh vé an phi, 18 phi toa an sb
10/2009/UBTVQH 12 ngay 27/02/2009 cua Uy ban Thuong vu Qudc thi bi don
phai chiu an phi d6i voi tai san c6 tranh chap nhu d6i voi vu 4n c6 gia ngach tuong
ung vl gia tri ph?m tai san dugc nhan. Tai ban 4n so thAm quyét dinh ph?m tal san
ong L dugc nhan tri gia twong duong 1.288.139.109 dong, nhu vay mirc 4n phi ong
L phai chiu 13 50.644.173,27 dong.

Ban an so tham khong chap nhan yéu cau chia s tién 90.000.000 dong giri
tiét kiém nhung lai budc 6ng L phai chiu an phi dbi véi s6 tién nay 1a khong ding
quy dinh cua phép luat.

Tt nhitng phan tich trén, dé nghi Hoi dong xét xir: Khong chap nhan khang
cao cua b1 don, Chép nhan khang nghi cua Vién Kiém sat nhan dan huyén A sua
ban 4n so tham s6 35/2017/HNGD-ST ngay 12-7-2017 ctia Toa an nhan dan huyén
A, thanh phé Hai Phong vé phan an phi chia tai san theo hudng phan tich trén. Do
ban 4n bi stra nén nguoi khang cao khong phai chiu an phi dan sy phuc tham.

Sau khi xem xét cac tai liéu c6 trong ho so, cung nhu 101 trinh bay cua cac

duong su, quan diém cta nhitng ngudi bao vé quyén va loi ich hop phap cho cac
duong su, quan diém cta dai dién Vién Kiém sat tai phién toa;
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NHAN PINH CUA TOA AN:

Vé quan hé phdp ludt, tham quyén gidi quyét: Pay 1a vu an tranh chép vé ly
hon, chia tai san khi ly hon, theo quy dinh tai khoan 1 Diéu 28 B¢ luat T tung dan
su, vu an thudc tham quyen giai quyet cua Toa an.

* Xét khang cdo ciia 6ng Nguyén Nhu L:

Tai don khang céo 6ng L khang céo dé nghi duoc huong 70% tri gia tai san,
va dugc su dung nha dat tai An Phong. Tai phién Toa phuc tham 6ng L dong ¥ voi
quyét dinh ciia ban an so tham vé tri gia tai san ma mdi nguoi duoc hudng nhung
ong dé nghi dugc su dung nha dat tai An Phong va duoc chia 15.000.000 dong
trong khoan tién 30.000.000 déng ma ba H da rat tir Ngan hang ra. Nhu vy tai
phién toa ong L da thay d6i mot phan no1 dung khang cao, ndi dung thay d6i nay
nam trong ndi dung khang cdo ban dau nén dugc Hoi dong xét xir xem xét.

[1]. V& khang céo cua ong L vé nodi dung duge st dung nha dat & An Phong:

Tai liéu trong ho so va 101 khai ctia cac duong su ¢ du co sé xac dinh khi ba
H ong L lay nhau duoc b me ong L cho dién tich dat vuon khoang 500m2, sau d6
ong ba xay nha cap 4 bang ngudn tién ciia 6ng ba. Nam 2001 ban ca nha va dat
dugc 60.000.000 dong. Piéu nay dugc chimg minh bang 10i khai ctia nguoi dd mua
nha dat ciia ong L ba H. Sau d6 ong ba mua dat & An Phong 1a 130.000.000 dong,
s6 tién phai bu thém 1a do vo chong ong ba phai vay muon dén nay da tra hét. Nhu
vay xac dinh dat tai An Phong ¢6 dugc 1a do c6 mot phﬁn tu ngué)n tién ban dat cua
b me ong L, phan con lai 12 do cong strc ctia ca hai ngudi. Doi véi cac tai san
khac la nha xay trén dat An Phong, d4t tai Do Nha déu co tur nguén tién do hai vo
chdng tich cop.

Nhu vay, ong L s€ dugc huong tri gia tai san nhiéu hon ba H mét chit.

_ Theo két qua dinh gia khoi tai san chung ciia dng ba c6 tri gia 2.288.139.109
dong, Ban an so tham chia cho ong L dugc huong 1.288.139.109 dong con ba H
dugc hudng 1.000.000.000 dong la da dam bao quyén loi cho cé hai bén.

Ca 6ng L ba H déu c6 nhu cau sir dung nha dat tai An Phong, nhung Hoi dong
x€t XU xet:

- B6i véi ba H: Tir trudce t6i nay ba H 1a & nha va cong viéc chinh 1a budn ban
hang tap hoa ngay tai nha kiém thu nhép chi tiéu cho ca gia dinh, ba H khong ¢
cong viée gi khac, nay ba H 13 phu nit cling d c¢6 tudi nén sttc khoe khong duogc
nhu 6ng L. Hon nita gia dinh ba H c6 cam két gia dinh s& hd trg dé ba H c6 diéu
kién kinh té thanh toan chénh léch cho ong L.

- P6i v6i ong L: Trude day 6ng lam nghé xe om, chi tir khi ba H budc phai ra
khéi nha thi 6ng méi phai trong coi cira hang, 6ng 1a dan 6ng du sao van cé stc
khoe hon ba H. Tai phién toa hém nay 6ng L trinh bay néu dugc sir dung nha dat
tai An Phong thi 6ng khong c6 tién dé thanh toan chénh léch cho ba H ma 6ng phai
vé ban bac voi cac con, nhung ciing theo 161 khai cua 6ng L thi hién tai ca hai con
ctia 6ng khong c6 cong viéc va thu nhap 6n dinh.
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Nhu vay, xét diéu kién hoan canh ctia mdi bén, néu giao nha dét tai An Phong
cho 6ng L thi viéc thi hanh an gip nhiéu khé khin, con giao nha dat tai An Phong
cho ba H thi budc ba H phai thuc hién viéc thanh toan cho 6ng L thi ba H mé1i co
thé thi hanh dugc viéc dng L giao nha cho ba H. Hon nira 6ng L 1a dan ong co stc
khoe hon, hai con trai ing hd 6ng nén co6 sy hd trg ctia hai con trai cung véi s6 tién
ba H thanh toan chénh I¢ch thi 6ng c6 diéu kién xay nha trén dét tai Do Nha, Quéan
Toan.

Tur phan tich trén, Ban an so tham chia cho ba H dugc st dung nha va dat tai
An Phong con 6ng L str dung dat tai Do Nha, Quéan Toan, va ba H phai thanh toan
chénh 1éch cho 6ng L 1a c6 can cu.

[2].Vé khang cdo duoc chia dbi s6 tién 30.000.000 dong giri tiét kiem:

Tai liéu trong ho so thé hién ba H c¢6 giri s6 tién tiét kién 1a 30.000.000 dong,
nhung ba H da rat vao thang 6 nam 2016. Theo ba H khai ba rut ra dé tra tién hang
va chi tiéu trong gia dinh da hét réi. Ong L thira nhan kinh té gia dinh do ba H
quan ly, mdi lan tra tién hang thi 6ng lay tién tir ngin kéo. Nhu vay, 6ng L khong
chtmg minh duoc ba H d3 chi tiéu s tién nay cho riéng minh va ciing khong chimg
minh dugc sb tién ndy con hay khong. Do vdy, Ban an so tham khong chap nhan
yéu cau ndy ctia éng L 1a c6 cin cu.

* Xét khang nghi cia Vién Kiém sat:

'[3]- Vu an duoc thu ly so tham trudc ngay 01-01-2017, do vay ap dung Nghi
quyét 01/2012/NQ- HDTP ngay 13-6-2012 cua Hoi dong Thdm phan toa an nhén
dan to1 cao dé tinh an phi.

Piéu 12 caa Nghi quyét quy dinh: “Khi cac bén dwong sw khong xdc dinh
dwoc phan tai san cia minh hodc méi nguoi xdc dinh phan tai san cia minh trong
khéi tai san chung, phan di san ciia minh trong khéi di san thira ké la khdc nhau va
c6 tranh chdp thi méi bén dwong sy phdi chiu dn phi dan sy so tham theo mirc
twong ung voi gid tri phan tai san ma ho dwoc chia, dwoc huéng trong khoi tai san
chung hodc trong khoi di san thira ké. Déi voi phan Toa dn bac don yéu cau thi
nguoi yéu cau chia tai san chung, di san thia ké khéng phdi chiu dn phi dan su so

»

tham”.

_ Theo Ban an so tham thi trj gia tai san 6ng L dugc huong la 1.288.139.109
dong. Nhu vay ong L phai chiu an phi 1a 50.644.137 dong.

Bén 4n so tham tinh 4n phi ong L phéi chju la 51.094.173 dong 1a tinh ca an
phi d6i voi yéu cau chia 90.000.000 dong cua ong L khong duge chap nhan la
khong diing quy dinh Diéu 12 cua Nghi quyét 01/2012 néu trén.

Nhu vay khang nghi cua Vién Kiém sat 1a ¢6 co s& can chap nhan.

[4]. D6i v6i quyét dinh ctia ban 4n so thdm vé hon nhan khong c6 khang cao,
khang nghi nén hdi dong xét xir khong xem xét.

Tir nhitng phan tich trén, tai phién toa phuc tham ong L khong dua ra duoc
chung ctr nao khac dé chung minh cho khéng cdo ctia 6ng 1a c¢6 can cur va hop
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phap, do vay khong chap nhan khang cdo cta ong L. Khang nghi vé phan an phi
d6i voi 6ng L ctia Vién Kiém sat 1a c6 can cir nén duge chdp nhan. Can ctr khoan 2
Diéu §08 Diéu 309 cta Bo luat TH tung dan sy stra Ban ban an so tham vé phan an
phi doi voi ong L.

[5]. V& an phi dan su phuc tham: Mac du khang cdo khong duge (zhép nhan
nhung do ban an dan sy so tham bi stra vé phan an phi nén 6ng Nguyén Nhu L
khong phai chiu an phi dan sy phic tham.

Vi cac 1€ trén;

QUYET PINH:

Cin cir Diéu 147, khoan 2 Diéu 148, khoan 2 Dicu 308, biéu 309, bicu 313
cua Bo luat To tung dan sy nam 2015;

Ap Diéu 59, Pidu 62 cta Luat Hon nhan va Gia dinh ndm 2014;

Cin ctr khoan 8 Diéu 27, khoan 2 Diéu 30 Phap lénh so 10/2009/
UBTVQH12 vé an phi, 1€ phi Toa an ngay 27/02/2009 cia UBTVQH khoa 12;

_ Can ct Diéu 12 Nghj quyét 01/2012/NQ-HDTP ngay 13-6-2012 cua Hoi
dong Tham phén toa 4n nhan dan t0i cao hudng dan vé ap dung mot s6 quy dinh
cua phap luat vé an phi, 1€ phi toa an.

Cin cir Dicu 48 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban Thuong vu Qudc hoi quy dinh vé muc thu, mién, gidm, thu, ndp, quan 1y va st
dung an phi va 1€ phi Toa an,

Xur:

Khong chap nhan khang co ciia bj don 6ng Nguyén Nhu L.

Chép nhan khang nghi cua Vién Kiém sat nhan dan huyén A, thanh phd Hai
Phong.

Stra Ban an dan su so thim s 35/2017/HNGD-ST ngay 12/7/2017 cta Toa
an nhan dan huyén A, thanh ph Hai Phong vé phéan an phi chia tai san:

Chép nhéan yéu cau khoi kién ciia ba Nguyén Thi H.

1. Vé chia tai san:

- Chia cho ba Nguyén Thi H duoc huong tri gia tai san chung vo chong 1a
1.000.000.000 dong (mot ty dong).

- Chia cho Qng Nguyén Nhu L duoc hudng tri gia tai san chung vo chong 1a
1.288.139.109 dong (mot ly hai tram tam mwoi tam triéu mot tram ba mwoi chin
ngan mot tram linh chin dong).

* Chia bcing hién vat:

- Giao cho ba Nguyép Thi H duoc quyén st dung dién tich détr 113 m2 tai
thira dat s 173”, to ban do s0 18 tai thon P, xa H, huyén A, thanh pho Hai Phong
va s& hiru 01 ngdi nha hai tang cung cac cong trinh xay dung trén dat c6 tong tri



gia 1a 1.837.139.109d (Mél: ty tam tram ba muoi bdy, triéu mot trdgn ba mwoi chin
nghin mot tram linh chin dong). Vi tri, kich thudc, mdc gi61 thura dat:

+ Phia Bic giap ho ong Phong, dai 4,7m;

+ Phia Nam giap tim duong Qudc 16 5 dai 6,84m;

+ Phia Pong gidp ho 6ng Thu dai 19,6 m;

+ Phia Tay giap ho 6ng Lich dai 19,6m;

(C6 so @6 kém theo).

- Giao cho 6ng Nguyér} Nhu L duge quyén sir dung dién tich 90,2 m2 dat thia
80 51, to ban d6 so6 08 tai to D, phuong Q, quén H, thanh pho Hai Phong co tri gia
451.000.000dong (Bon tram nam muwoi mot triéu dong). V1 tri, kich thude, moc
gidi thira dat:

+ Phia Bic giap ho ong Pam dai 20,5m;
+ Phia Nam giap ho ong L dai 20,5m;

+ Phia Bong giap ngd di chung dai 4,4m;
+ Phia Tay gidp ranh thoat nudc dai 4,4m;
(C6 so dd kém theo).

- Ba Nguyén Thi H c6 trach nhiém tra cho 6ng Nguyén Nhu L s6 tién chénh
I¢ch tai san 1a 837.139.109d (Tdm tram ba muoi bay triéu mot tram ba muwoi chin
nghin mot tram linh chin dong).

2. Vé an phi dan sy so tham, phtic tham:

- Ba Nguyén Thi H phai chiu 200.000 dong (Hai tram nghin dong) an phi ly
hén so tham va 42.000.000d6ng (Bon muwoi hai triéu dong) an phi chia tai san
chung. Puoc khau trir s tién tam Gmg an phi so tham ba H di ndp 6.450.000d (Sdu
triéu bon tram ndm muoi nghin dong) theo bién lai thu tién s6 0006573 ngay 13
thang 7 ndm 2016 tai Chi cyc Thi hanh an din sy huyén A. Ba H con phai ndp tiép
s6 tién 35.750.000d (Ba muoi ldm triéu bay tram ndm mwoi nghin dong).

Ong Nguyén Nhu L phai chiu an phi dan sy chia tai san la 50.644.137 dong
(Nam muoi trigu sau tram bon muoi bon nghin mgt tram ba muoi bay dong) va
khong phai chiu an phi dan sy phuc tham. Tam gitr 300.000 dong (ba tram ngan
dong) tién tam Umg an phi dan sy phic thdm ong L da ndp theo bién lai s6 0004232
ngay 27-7-2017 tai Chi cuc Thi hanh &an dan sy huyén A, thanh ph6 Hai Phong dé
dam bdo thi hanh an.

3. Quyét dinh ctia ban an so tham vé hon nhan khong c6 khang cdo, khang
nghi nén c6 hi¢u luc phap luat.

f?éi Véi khodn tién phdi thi hanh dan noi trén sau khi ban dan co hiéu luc phdp
luat, ke tir ngay co don yéu cau thi hanh an cua NQuoi dwgc thi hanh dan cho dén
khi thi hanh xong tat ca cdc khoan tién, hang thang bén phai thi hanh dan con phai
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chiu khoan tién 1di ciia so tién con phdi thi hanh theo mirc ldi sudt quy dinh tai
khoan 2 Piéu 468 cua B¢ ludt To tung dan su.

Trong trwong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2
Ludt Thi hanh an dan su thi nguoi dwoc thi hanh an ddn su, nguoi phai thi hanh
dan dan sw ¢ quyén thoa thudn thi hanh dn, quyén yéu cau thi hanh dn, t nguyén
thi hanh an hodc bi cuong ché thi hanh dan theo quy dinh tai cac Piéu 6, 7 va 9
Ludt Thi hanh an dan s, thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai
Diéu 30 Lugt Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND TP Hai Phong; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén A;

- Chi cuc THADS huyén A; ~ 17

- UBND xi H; (dd ky)

- Céc duong sy (dé thi hanh);
- Luu VT, ho so vu an.

Tran Thu Hwong
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