TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Df:)c ]@p — Tw do — Hanh ph[’lc

Ban 4n s6: 06/2025/LD-PT

Ngay: 15 -5-2025

V/v: Tranh chép vé tién tro cap thoi
viéc khi chim dut hop dong lao dong

, _ NHAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thdm phdan — Chii toa phién toa: Ong Duong Anh Vin

Cdc Tham phan: Ong Nguyén H6 Tam Ta

Ong Ngb Diic Tho

- Thu ky phién toa: Ba Pham Minh Trang - Thu ky Toa an nhén dan cap
cao tai Thanh pho H6 Chi Minh.

- Pai dién Vign Kiém sdt nhdn din cdp cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: 6ng Nguyén Dinh Nam - Kiém sat vién.

Ngay 15 thang 5 nam 2025, tai try s6, Toa an nhan dan cap cao tai Thanh
phé H6 Chi Minh, xét xitr phuc thim coéng khai vu an dan su thu ly so

04/2024/TLPT-LD ngay 22 thang 11 nam 2024 vé “Tranh chap vé tién trg cip
thoi viéc khi cham dit hop dong lao dong”.

Do Bén 4n lao dong so tham so: 1605/2023/LD-ST ngay 06 thang 9 nam
2023 cua Toa an nhan dan Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phiic tham sd: 369/2025/QD-PT ngay
20 thang 02 nam 2025, gitra cac duong su:

1. Nguyén don: Ong H Hross, sinh nim 1963

Noi cu tra: Nha s6 24/10 Pudng s6 9, KP 1, phuong H, thanh pho T,
Thanh ph6 H6 Chi Minh, c6 mt.

bia chi lién hé:’ Toa nha T3, Blopk B, tﬁng 39, can 05-Chung cu M, s6 139V,
phuong T, thanh phd T, Thanh phd H6 Chi Minh.

Nguoi dai dién theo uy quyén: Ba Nguyén,Thi Hong H, sinh nam 1989; dia
chi: Nha s6 383 duong N, phuong B, thanh phd T, Thanh pho H6 Chi Minh, c6
mat.

2. Bi don: Cong ty TNHH B Viét Nam.
Dia chi tru s: S6 9 duong D, phudng D, Quan X, Thanh phé H6 Chi Minh.
Nguwoi dai dién theo ity quyén:



Anh Hoang Minh Dy, ¢6 mat;
Chi Lé Thi Cam Van, c6 mat;
Chi Nguyén Ngoc Thanh Nhan, c6 mit;

Cung dia chi: Phong 19.01, tang 19, Toa nha Saigon Trade Center, s6 37
duong T, phuong B, Quan X, Thanh pho H6 Chi Minh.

Ngueoi bdo vé quyén va loi ich hop phdp: Luat su Nguyén Son T, thanh
vién Doan Luat sy Thanh phé Ho Chi Minh; dia chi lién lac: Phong 19.01, téng
19, Toa nha Saigon Trade Center, 37 T, phudong B, Quan X, Thanh phd H6 Chi
Minh, c6 mat.

3. Nguroi ¢6 quyén loi, nghia vu lién quan: Cong ty TNHH B Hong Kong..

bia chi tru s0: Units 1604-6, 16th Floor, C, 455-457 C, T, Hong Kong
SAR, China; vang mat.

4. Nguoi 1am chimg: Ba Nguyén Thi Thanh T, c6 mit.

Noi cu tra: Nha s6 24/10 Puong sb 9, KP 1, phuong H, thanh phd Tc,
Thanh phé H6 Chi Minh, ¢6 mat.

Dia chi lién hé: TQa nha T3, Blogk B, tﬁng 39, can 05-Chung cu M, s6 139
V, phuong T, thanh phd T, Thanh phé H6 Chi Minh.

Nguoi khang cdo: Ong H Hross, Cong ty TNHH B Viét Nam.
NOI DUNG VU AN:

Thong qua don khoi kién dé ngay 29/8/2022 va qud trinh_tham gia t6 tung
o Toa an cap so tham, nguyén don ong H Hross do ba Nguyén Thi Hong H la
nguoi dai dién theo uy quyén trinh bay:

Ong H Hross lam viéc cho Céng ty TNHH B Hong Kong. (c6 tru so tai
Hong Koéng, Trung Qudc) tir ngay 15/12/1999. Bén ngay 17/10/2016, éng H
Hross nhép canh vao Viét Nam dé lam viéc cho Coéng ty TNHH B Viét Nam
theo Thoa thuan 1am viéc sd 261.16/LC-BVN véi Cong ty B Viét Nam, vi tri
cong viéc 1a Giam ddc cong trudng. Theo 6ng H Hross thi dén thang 9/2017
Cong ty B Viét Nam méi nop hd so cho S& Lao déng Thuong binh va Xa hoi
Thanh phé H6 Chi Minh dé xin cép gidy phép lao dong cho 6ng H Hross. Nay
ong H Hross khong con luu gilr ban sao cua giay phép lao dong nay. Sau do 6ng
H Hross tiép tuc nhan duoc 02 gidy phép lao dong, mét gidy co gia tri tu ngay
07/5/2018 dén 17/7/2019 va mot gidy c6 gia tri tr ngay 17/7/2019 dén
17/7/2021.

Ngay 01/4/2020 ong H Hross ky hop dong lao dong s6 12.20/LC-BVN voi
Cong ty B Viét Nam véi chie danh Giam ddc cong trudng, muc luong 8.295
Euro/thang. Ngoai ra, theo thoa thuan tai hop dé)ng thi “Nguoi lao dong” duoc
cung cap 2 vé may bay khtr hdi vé nha (hang phd thong) cho mdi nim dwong
lich ctia cac thang lam vi¢c cua nguoi lao dong (thoi gian 12 thang).

Ngay 22/01/2021 6ng H Hross di nop don xin nghi viéc qua email dén ong
Yann Bourgoin 1a nguoi dai dién theo phéap luat cua Cong ty B Viét Nam. Dén
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ngay 23/01/2021, éng Yann Bourgoin da ky Cong van s 0121/HR-TL vé& viéc
chap thuan don thoi viéc cua 6ng H Hross.

Theo ong H Hross thi viéc ong Cong ty B Viét Nam thoa thuan cham dut
hop dong lao dong véi ong 1a phut hop véi khoan 3 Diéu 34 cua Bo ludt lao dong
nam 2019. Vi vay, thoi gian 6ng H Hross lam viéc cho Cong ty B Viét Nam
phai tuan thu theo thoa thudn tai Diéu 5 cua Hop dong lao dong ngay 01/4/2020
va cac Phu luc ma hai bén da ky két ngay 01/4/2020, trong dé c6 Phu luc dugc
ky két gitra ba bén 13 6ng H Hross, dai dién Cong ty B Hong Koéng va dai dién
Cong ty B Viét Nam. Theo d6, Cong ty B Viét Nam dong ¥ cong nhan cac
quyén loi ma 6ng H Hross d3 duoc huong tir nhitng ndm lam viée voi Cong ty B
Hong Koéng, nhu thé nhitng nim lam viéc nay dd duoc st dung véi Cong ty B
Viét Nam. Vi vay thoi gian lam viéc thuc té cua ong H Hross phai dugc tinh tir
thang 12 nim 1999 dén hét thang 02 nam 2021. Do d6, Cong ty B Viét Nam
phai thanh toan tién tro cap thoi viéc cho ong H Hross tir thang 12 nam 1999
dén thang 02 nam 2021.

Ngoai ra, tai myc 3.7 cua Hop dong lao dong ngay 01/4/2020 c6 thoa thuan:
“Nguoi lao dong sé dugc cung cdp 2 vé mady bay khir héi vé nha (hang phé
thong) cho moéi nam dwong lich cua cdc thang lam viéc cua nguoi lao dong (thoi
gian 12 thang)”. Theo 6ng H Hross thi thoa thuén nay khong c6 nghia 1a ong
phai str dung 02 vé mdy bay khir hdi do Cong ty B Viét Nam cung cip dé vé nha
(6 CHLB btic), ma méc nhién Cong ty B Viét Nam phai thanh toan cho 6ng khi
ong dap tng du diéu kién vé thoi gian lam viéc. Cong ty B Viét Nam khong thé
lay 1y do vi dich Covid-19 nén 6ng khéng thé vé Puc dé khong phai thanh toan
quyén loi sir dung vé may bay cho ong.

Do d6, nguyén don khoi kién, yéu ciu Toa an budc Cong ty B Viét Nam
thanh toan trad cho nguyén don nhirng khoan sau:

Mot 13, tién tro cdp thoi viée tir ngay 15/12/1999 dén ngay 25/02/2021,
tong cong 1a 87.097,5 Euro. Cong ty B Viét Nam di thanh toan cho 6ng H Hross
4.009,50 Euro. Cong ty B Vi¢t Nam phai thanh toan 83.088 Euro tuong duong
2.269.282.838 d6ng (tam tinh theo ty gia chuyén khoan ngoai té ctia Ngan hang
TMCP Ngoai Thuong Viét Nam ngay 13/05/2021);

Hai 13, tién 02 (hai) vé may bay khtr hdi hang “Phd théng tiéu chuan” tir
Viét Nam vé Pirc 1a 52.762.000 dong.

Tong cong cua hai yéu cau trén 1 2.322.044.838 dong.

Tai phién toa so tham nguyén don gitr nguyén yéu cau khoi kién da trinh bay,
dong thoi bd sung yéu cau khai kién vé viée tinh 14i di voi khoan tién tuong
duong 83.088 Euro tinh tu ngay 01/3/2021 cho dén ngay Cong ty B Viét Nam thi
hanh xong s tién.

_ Bi don la Cong ty TNHH B Vi¢t Nam do nhiing nguoi dai di¢n theo uy
quyén trinh bay:
~ Thur nhit, vé& yéu cau cta nguyén don doi Cong ty B Viét Nam tra tién tro
cap thoi viéc tinh tir ngay 15/12/1999 dén ngay 25/02/2021:
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Nguyén don chi la nguodi lao dong cua Cong ty B Viét Nam tur ngay
01/04/2020 theo Hop ddng lao dong ngay 01/4/2020 va cac Phuy luc ngay
01/4/2020 ma hai bén da ky két. Con khoang thoi gian tur thang 10/2016 dén
thang 3/2020 thi nguyén don duoc Cong ty B Hong Kéng cir sang Viét Nam dé
lam viéc theo thoa thudn gitra Cong ty B Hong Kong va Cong ty B Viét Nam,
cu thé 13 “Thoa thuan Tu van va HO tro Dich vu sé BHK/BVN/16001 (tén
tiéng Anh: Agreement for Consultancy and Support Services, sau ddy goi tat 1a
“Thoéa thuan sd 16001”). Coéng ty B Viét Nam va Cong ty B Héng Kong 1a hai
phap nhan doc 1ap. Theo Thoa thuan 16001 thi: Céng ty B Hong Kong s& cung
cap dich vu 13 cung tmg nhan vién k¥ thuat cho Cong ty B Viét Nam va Cong ty
B Viét Nam s& chi tra chi phi dich vu. Cong ty B Viét Nam cam két khong tuyén
dung bét ky nhan vién nao hodc nhan vién cii cia Céng ty B ang Kong, Cong
ty B Hong Kong ¢6 nghia vy thanh toan toan bg cac khoan tién luong, chi phi,
thué lién quan truc tiép dén nhan sy ctia minh.

Cong ty B Hong Kong sau d6 di ctr ong H Hross sang Viét Nam dé dam
nhiém vi tri Giam ddc cong truong nham thyc hién Thoa thuén 16001 ké tir
thang 10/2016 cho dén hét 3/2020. Trong sudt thoi gian nay, hing thang Cong
ty B Hong Koéng déa phat hanh cac “Thong bao yéu cau thanh toan phi s dung
dich vu” giri cho Cong ty B Viét Nam va Cong ty B Viét Nam da thanh toan day
du cho Cong ty B Hong Kéng theo théa thuan. Trong khoang thoi gian tir thang
10/2016 cho dén hét 3/2020, Cong ty B Viét Nam va 6ng H Hross khong ky két
bat ky mot Hop dong lao dong ndo. Ngoai ra, bi don duoc biét trong giai doan
nay Cong ty B Hong Kong tryc tiép tra lwong cho nguyén don.

Ngay 31/03/2021, Cong ty B Hong Kong phat hanh Thong bao chim duat
Hop dong lao dong voi 6ng H Hross. Trong thong bao nay Cong ty B Hong
Koéng néu rd 6ng H Hross sé duoc diéu chuyén va tuyén dung boi Cong ty B
Viét Nam ké tir ngay 01/4/2020. Nhu vay, tai liéu nay ciing thé hién rd trudc
thoi diém ngay 01/04/2020 6ng Hross khong phai 1a ngudi lao dong ctia Cong ty
B Viét Nam.

Pén ngay 24/7/2020, Cong ty B Hong Kong phat hanh Thu thong bao vé
téng cac khoan tién ma ong H Hross dugc nhan sau khi chdm dat hop dong lao
dong voi Cong ty B Hong Kong vao ngay 31/03/2020. Cac khoan nay bao gom
tién thuong, tién ngdy phép nim va tién vé may bay, tong cong 1a 144.701,88
d6-la Hong Kong (HKD). Ong H Hross d3 ky xac nhan chap thuan cac khoan
tién nay va khong c6 bat ky khiéu nai nao ddi v6i Cong ty B Hong Kong.

Ngay 01/4/2020 Cong ty B Viét Nam va éng H Hross di ky két Hop dong
lao dong sd 12.20/LC-BVN véi cac ndi dung chinh nhu sau: Céng ty B Viét
Nam thué 6ng H Hross 1am Giam déc cong truong; thoi han cua hop dong: Ké
tir ngay 01/4/2020 va phu thudc vao diéu kién éng H Hross dugc cap Gidy phép
lao dong tai Viét Nam; muc luong 1a 8.295 Euro/thang. Nhu vay, cac thong tin
va tai liéu ma bi don dd cung cip néu trén chimg minh rang 6ng Hross khong
phai 12 nguoi lao dong ctia Cong ty B Viét Nam trude thoi diém thang 4/2020.



Nguyén don vién dan Diéu 5 ctia Hop dong lao dong ngay 01/4/2020 dé
yéu cau bi don thanh toan tién tro cip théi viée tinh tir nim 1999 dén nam 2021.
Tuy nhién, Diéu 5 ciia hop dong khong c6 bat ky nodi dung nao dé cap dén viéc
Cong ty B Viét Nam phai thanh toan tién trg cap théi viée cho 6ng H Hross ma
chi thoa thuan vé viéc Cong ty B Viét Nam s& chi tra mot khoan bdi thudng theo
luat Viét Nam cho éng H Hross trong trudng hop Cong ty B Viét Nam chdm dut
hop ddng lao dong véi ong H Hross thu6c mot trong cac truong hop quy dinh tai
Diéu 8.2 cta hop dong. Tro cip thoi viéc 1a mot khoan trg cap theo quy dinh cua
phap luat lao dong va hoan toan khac biét voi cac khoan boi thuong dugce quy
dinh trong B¢ ludt lao dong hién hanh. Vi véy, viéc ong Hross véan dung Piéu 5
cua Hop dong lao dong ngay 01/4/2020 dé yéu cau Cong ty B Viét Nam thanh
toan tién tro cap thoi viéc 1a khong c6 co sd. Trong truong hop nguyén don
muon nhén trg cip thoi viée theo quy dinh cta phap luat tir bi don thi nguyén
don can dap tng duoc hai diéu kién gom:

(i) Pa 1am viéc thuc té cho Cong ty B Viét Nam theo hop dong lao dong;
va

(i) Phai lam viéc thuong xuyén cho Cong ty B Viét Nam tur du 12 thang
trg 1én. Theo d6, viéc ong Hross cho rang minh dugc nhan tién tro cip thoi viéc
d6i v6i toan bo thoi gian 1am viéc cho Cong ty B Hong Kong (khong 1am viéc
thue té cho Cong ty B Viét Nam) 1a trai v6i quy dinh cua phéap luat lao dong vé
tro cép thoi viéc néu trén.

Theo cac thong tin va tai liéu ma bi don d3 cung cp néu trén, nguyén don
chi chinh thirc 14 ngudi lao dong ctia Cong ty B Viét Nam ké tir ngay 01/4/2020.
Dén ngay 25/02/2021, nguyén don nghi viéc tai Cong ty B Viét Nam. Nhu vay,
thoi gian nguyén don lam viéc thyc té cho Cong ty B Viét Nam chi tir thang
4/2020 dén gan cudi thang 2/2021 nén khoang thdi gian nay khong du 12 thang.
Do d6, nguyén don khong du diéu kién dé nhan tro cap thoi viée tir Cong ty B
Vi¢t Nam theo quy dinh ctua phéap lut lao dong. Nguyén don da chu dong don
phuong chdm dit hop dong lao dong v6i bi don nén khéng thudc trudng hop
dugc nhan tién bdi thudng theo Piéu 5 ciia Hop dong lao dong ngay 01/4/2020.

Thu hai, Yé yéu cau khoi kién cua nguyén don doi bi don thanh toan vé
may bay khir hoi tir Viét Nam vé CHLB Btric ma nguyén don chua st dung:

Nguyén don (thong qua ngudi dai dién theo Gy quyén) vién dan Diéu 3.7
ciia Hop dong lao dong ngay 01/4/2020 dé cho rang nguyén don dugc quyén
nhan tién ctia 02 vé may bay khur hoi chang Viét Nam - CHLB Dutrc ma nguyén
don chua str dung. Tai Piéu 3.7 cia Hop dong lao dong ngay 01/4/2020, hai bén
thoa thuan nhu sau “Nguwoi lao dong sé dugc cung cap 02 ve may bay khir hoi vé
nha (hang phé théng) cho mdi nam dwong lich cia cdc thing lam viéc cia
Nguoi lao dong (thoi han 12 thang)”. Nhu vay, theo quy dinh nay cac bén
khong ¢ bét ky thoa thuan nao vé viéc Cong ty B Viét Nam dong y tra tién vé
may bay chua str dung cho 6ng H Hross, ma chi cung cap hién vat 1 vé may bay
cho ong H Hross, néu 6ng dap tng dugce day du diéu kién 1a 1am viéc du 12
thang cia mdi ndm dwong lich. Tuy nhién, sau khi ky Hop dong lao dong ngay
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01/4/2020 thi trong nam 2020 6ng H Hross chi lam vi¢c dugc 08 thang (tir thang
4 dén thang 12/2020) va trong nam 2021 thi lam viéc dugc gan 02 thang (ter
thang 1 dén ngay 25/02/2021). Nhu vay, 6ng H Hross khong dap tmg dugc diéu
kién “lam viéc du 12 thang cua mdi nim duong lich” dé duoc nhan hién vat 1a
hai vé may bay khtr hoi vé nha hang phd thong tir Cong ty B Viét Nam. Nguyén
don ti 4n dinh s tién 57.762.000 dong cho 02 vé may bay khir hdi hang phd
thong tiéu chuan vé Pic nhung khong c6 bat ky hoa don, chimg tir hop 1é nio
dé chimg minh cho s6 tién nay.

Bi don nhan thay cac yéu ciu khoi kién ctia nguyén don 1a khéng co co so
chap nhan, nén bi don khéng dong y.

Tai Ban &n lao dong so thé;n gé 1605/2023/LD-ST ngay 06 thang 9 ndm
2023, Toa an nhan dan Thanh pho H6 Chi Minh quyét dinh (tom tat):

1. Chdp nhdn mét phan yéu cdu khéi kién ciia nguyén don, cu thé:

- Chdp nhdn mét phan yeéu cau khéi kién ciia dng H Hross vé tro cap théi
viéc tinh tuw ngay 17/7/2017 dén ngay 25/02/2021;

- Khéng chdp nhdn déi véi phan yeu cau khéi kién cia ong H Hross vé
tro cap thoi viéc tinh tie ngay 15/12/1999 den ngay 16/7/2017;

- Buéc Céng ty TNHH B Viét Nam c6 trach nhiém tra so tién 12.580,50
EUR tién tro cdp théi viéc con lai cho éng H Hross, quy doi ra tién Viét Nam la
307.291.293 (Ba trdam 1é bay triéu, hai tram chin mwoi mot ngan hai tram chin
muoi ba) dong (theo ty gia 24.426 VNP/EUR).

Ké tir ngay éng H Hross c¢é don yéu cau thi hanh dn, néu bi don khéng tra
SO tién néu trén thi hang thang bi don con phdi tra cho nguyén don khoan tién
lai theo quy dinh tai Khoan 2 Piéu 468 B¢ ludt Dan sw niam 2015 twong iing véi
s6 tien va thoi gian chira thi hanh dn.

2. Pinh chi gidi quyét doi véi yéu cau thanh todn tién 02 vé mdy bay khir
hoi vé Purc do chwa du diéu kién khoi kién; ong H Hross duwoc quyén khoi kién
lai doi voi yéu cau nay khi co du diéu kién theo quy dinh cua phap ludt.

3. Khéng xem xét giai quyét ddi véi yéu cau tinh 1di ciia dai dién nguyén
don tai phién toa ngay 18/8/2023.

(Ngoai ra, Toa an cap so tham con quyét dinh vé an phi va tuyén cho cac
duong su quyén khang céo ban an so tham theo quy dinh ctia phap luat).

Ngay 15/9/2023, 6ng H Hross c6 don khang cdo mot phan ban an so tham,
dé nghi Toa 4n cap phiic thAm stra toan bd ban an so thAm theo huéng: Yéu cau
Cong ty B Viét Nam phai thanh toan cho ong thém khoan tién trg cip thoi viée
tinh tir ngdy 15/12/1999 dén ngay 16/7/2017 va tién 13i phat sinh tinh tir ngay
cham dirt hop dong lao dong (25/02/2021) dén ngay ban an c6 hiéu lyc thi hanh,
ngoai ra, yéu cau Cong ty B Viét Nam phai thanh toan cho 6ng 02 vé may bay
khir hoi nhu dé thoa thuan trong hop dong lao dong.

Ngay 19/9/2023, Cong ty TNHH B Viét Nam khang cao mot phan ban an
so tham, dé nghi Toa an cdp phuc thim sira ban an so tham theo hudng khong
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chap nhan yéu cau khoi kién cua nguyén don Ve viéc buoc Cong ty TNHH B
Viét Nam c6 trach nhiém tra s tién tién tro cap thoi viéc con lai cho ong H
Hross, quy ddi ra tién Viét Nam 1a 307.291.293 dong.

Tai phién toa phiic tham:

Nguyén don (théng qua nguoi dai dién theo uy quyen) khong rat don khéi
kién, nhung tu nguyén rit mot phan khang cao vé tién 02 (hai) v¢ mdy bay khur
hdi ching Viét Nam - CHLB Pic, dong thoi bd sung yéu cau 1a dé nghi Toa an
budc bj don phai tra cho nguyén don S6 bao hiém xa hoi.

_ Bi don (thong qua nhimg nguoi dai dién theo uy quyén) giir nguyén yéu
cau khang cao.

Céc bén duong sy khong ai cung cip thém ching ct, tai lidu.

Pai dién Vién kiém sat nhan dan cip cao tai phién toa phtic thim phat biéu
quan diém giai quyét vu an: D€ nghi Ho1 dong xét xtir khong chap nhan khang
cdo cua nguyén don, khang céo cta bi don, gilt nguyén ban an so tham.

Sau khi nghién ctru céc tai liéu, chiing ctr c6 trong hd so vu an, da duogc
tham tra tai phién toa, can ctr vao két qua tranh tung, sau khi nghe dai dién Vién
ki€ém sat phat biéu quan di€m, sau khi nghi an Hoi dong xét xur nhan dinh:

NHAN PINH CUA TOA AN:

[1] Pon khang cdo cua nguyén don va don khang cdo cua bi don dél} dugc
lam trong thoi han luat dinh va phu hop v€ hinh thirc nén du diéu kién dé dugc
xem x¢&t theo thu tuc phuc tham.

[2] Tai phién toa phic tham, bi don vang mat nhung c6 mit nhitng ngudi
dai dién theo uy quyén. Nguoi co quyen loi, nghia vu lién quan la Cong ty B
Hong Koéng da duoc ‘Toa an tridu tap dén lan thtr hai nhung vang mat khong c6
1y do. Xét thay su vang mit cua nguoi co quyén loi, nghia vu lién quan khong
anh huong den viéc giai quyet vu 4n & cap phac thim nén Hoi dong xét xir quyét
dinh van tién hanh giai quyét vu 4n theo thi tuc chung.

[3] Vé giai quyét ndi dung vu an:

[3.1] Tai phién toa phuc tham hom nay, nguyén don thong qua nguoi dai
dién theo uy quyén xin rat mot phan khang cao vé nodi dung yéu cau bi don tra
tién hai vé may bay khir hdi ching Viét Nam - CHLB Puc. Xét viée rit mot
phan khang cao cua nguyén don la ty nguyén va khong trai phap luét, nén Hoi
dong xét xur can cir khoan 3 Piéu 284 cua Bo luat TS tung dan su, chap nhan
viéc rit mot phan khang céo ctia nguyén don va dinh chi xét xtr phuc thim ddi
v6i phan vu 4n ma nguyén don da rat khang cao.

[3.2] Xét khang cao cua nguyén don va khang cdo cua bi don vé viéc tinh
todn so tién bi don phai chi tra trg cap thoi viéc cho nguyén don:

[3.2.1] Nguyén don cho rang nguyén don 1am viéc cho Cong ty B Hong
Kong tur ngay 15/12/1999, dén thang 10/2016 thi chuyén sang lam viéc tai Cong
ty B Viét Nam (bi don) va dén ngay 25/02/2021 thi dugc bi don dong ¥ cho
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chdm dut hop dong lao dong theo nguyén vong. Tur d6, nguyén don vién dan
Diéu 5 ctia Hop dong lao dong sd 12.20/LC-BVN va Phu luc hop ddng dugc
nguyén don va bi don ky két ngay 01/4/2020 dé yéu cau bi don phai chi tra
khoan tién boi thuong cho nguyén don tinh tir ngay 15/12/1999 cho dén khi hai
bén chiam dut hop dong. Toa an cdp so tham xem xét thuc té nguyén don di 1am
viéc tai Cong ty B Viét Nam tir ngay 17/7/2017 theo gidy phép lao dong duoc
cap lan tht nhat, con trude dé thi nguyén don lam viéc cho Cong ty B Hong
Kong, nén da chap nhan mot phan yéu cau khoi kién ctia nguyén don, buge bi
don phai tra cho nguyén don khoan tién trg cap thoi viéc tinh theo thoi gian lao
dong cua 6ng H Hross tai Cong ty B Viét Nam tir thang 7/2017 dén thang
02/2021. Sau khi xét xir so tham, nguyén don khang cdo yéu cau phai dugc
thanh toan khoan tién tro cip thoi viée tir ngdy 15/12/1999 dén ngay 16/7/2017;
bi don khang céo khong ddng ¥ voi phan quyét ciia Toa 4n cap so tham da budc
bi don phai tra cho nguyén don khoan tién tro cap thoi viéc nhu di tinh.

[3.2.2] Xét tai Diéu 5 (vé Thanh toan thoi viéc) ciia Hop dong lao dong sd
12.20/LC-BVN duogc nguyén don va bi don ky két ngay 01/4/2020, hai bén da
thoa thuan: “Trong triwong hop cham dirt Hop dong lao ddng boi Nguoi sit dung
lao dong theo diéu 8 ciia Hop dong lao déng nay vi nhitng Iy do khdc dwoc quy
dinh tai diéu 8.2, Bauer sé tra cho Nguoi lao dong mot khoan boi thuong theo
ludt lao ddng Viét Nam va trong moi truong hop khong it hon khoan boi thuong
phit hop véi quyén loi tich Lily ciia Nguwoi lao déng tir Nguoi sit dung lao ddng
truée day nhe diege mé td trong phy luc ciia hop dong lao dong nay”. Tai Diéu
8.2 (Cham dut hop ddng) cua Hop dong lao dong néu trén quy dinh quyén cua
Cong ty B Viét Nam dugc don phuong cham dut hop dong lao dong dbi voi
nguoi lao dong trong mot sO truong hop cu thé ma khong phai thong bao thém
hay tra khoan dén bu nao, gdm: Nguwoi lao déng khéng tudn thi hodc tiv choi
tudn thii cdc chi thi, va chinh sdch, quy tic va quy dinh ciia nguoi sir dung lao
dong; nguoi lao dong khong c6 kha nang hoan thanh nghia vy va nhiém vy do
dau om, thwong tdt hodc bat ky 1y do nao khdc theo ludt dinh; nguoi lao déng
lam dung ruou, ma tuy trong gio lam viéc hodac trong khi thuc hién cdc nghia vu
hodc nhiém vu theo hop déng; nguoi lao dong co hanh vi liea gat, trom ccfp hodc
c6 bat ky hanh vi bt lwong nao khdc. Song trong vu an ndy, quan hé lao dong
gitra 6ng H Hross (nguoi lao dong) va Cong ty B Viét Nam (nguoi st dung lao
dong) cham dat theo dé nghi ctia ngudi lao dong va dugc ngudi st dung lao
dong chip thuan, tirc 13 thudc truong hop cham dut theo quy dinh tai diém d
khoan 1 DPiéu 8 Hop dong lao dong ngay 01/4/2020. Do d6, khi chim dut hop
dong lao dong voi 6ng H Hross, Cong ty B Viét Nam c¢6 trach nhiém giai quyét
quyén loi cua 6ng H Hross theo thoa thuan tai Piéu 5 ctia Hop dong lao dong,
cu thé 1a: “Bauer sé tra cho Nguwoi lao ddng mot khodn béi thwong theo ludt lao
dong Viét Nam va trong moi trwong hop khéng it hon khodn boi thirong phit hop
véi quyén loi tich lity ciia Nguoi lao ddng tir Ngwoi sir dung lao déng trude day
nhu diege mé td trong phu luc ciia hop dong lao déng nay”.

[3.2.3] Tai Phu luc cua Hop dong lao dong sb 12.20/LC-BVN ngay
01/4/2020 (dugc goi la “Hop dong lao dong mdi”), duoc ba bén gom 6ng H
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Hross (duoc goi 1a “Nguoi lao dong”), Cong ty B Hong Kong (duoc goi 1a
“Nguoi st dung lao dong trude day”) va Cong ty B Viét Nam (duoc goi la
“Nguoi sir dung lao dong méi”) ky két cung ngay 01/4/2020, thi cac bén da thoa
thuan nhu sau: “Ong H Hross ¢é hop dong lao ddng hiéu lyc ngay 15 thang 12
nam 1999 voi Nguroi sir dung lao dong trudc day cua Ong dy. Do suy thodi kinh
doanh & Hong Kéng, cdc bén da dong y rdang Hop dong lao déng hién tai voi
Nguoi sir dung lao dong trudce day sé duoc cham dirt va khéng cé sw gidn doan
dwoc chuyén nhirong, nhw dwoc sira doi va dong y gitta Ngum lao dong” va
“Nguoi sir dung lao dong méi” trong “Hop dong lao déng méi” déi véi “Ngueoi
sw dung lao dong moi”. “Nguwoi s dung lao dong trudc day” va “Nguoi su
dung lao dong moi” la cac Cong ty co lién quan voi nhau va do do, “Nguoi si
dung lao déng mdi” chdp nhdn céng nhin cdc quyén loi ma “Newoi lao dong”’
da dwoc huong tw nhitng nam lam viéc voi “Nguoi sw dung lao dong truoc day”
nhu’ thé nhitng nam lam viéc nay da dwoc sir dung voi “Nguoi su dung lao dong
7. Do d6, “Nguwoi lao ddng” chdp nhdn va a”ong ¥ rang Hop dong lao dong
Ngu’o’z su dyng lao dong truoc day” bi cham dirt ¢6 hiéu lwc ngay ldp tirc
va du"ac thay thé bang * ‘Hop dong lao dong moi”. “Nguoi lao dong” cing dong
¥ va tir bé tat ca cdc quyén dé nhdn cdc phiic loi khi cham ditt hop dong lao
dong hodc cdc phiic lpi khdc do viéc cham dirt Hop dong lao dong véi “Nguwoi
sir dung lao déng trwée day” ciia Ong dy”. Tu thoa thuan tai phu luc nhu da
trich dan, c¢6 du co s xac dinh khi dong ¥ cham dut hop dong lao dong véi 6ng
H Hross, Cong ty B Viét Nam phai chap nhin cho 6ng H Hross dugc hudng
quyén loi ctia ngudi lao dong theo phap luat lao dong ctia Viét Nam véi thoi
gian 1am viéc tinh tir ngay 15/12/1999, khong c6 su gian doan, cho dén khi
cham dut hop dong vao ngay 25/02/2021. Toa an cép so tham cho rang khoang
thoi gian tir ngdy 15/12/1999 dén ngay 16/7/2017 6ng H Hross khong 1am viéc
cho Cong ty B Viét Nam ma lam viéc cho Cong ty B Hong Kong nén khong thé
budc Cong ty B Viét Nam tra trg cip thoi viée cho 6ng H Hross trong khoang
thoi gian nay, dong thoi nhan dinh gidy phép lao dong thir nhat cua ong H Hross
c¢6 hiéu luc tir ngay 17/7/2017 nén mdc thoi gian dé tinh tro cdp thoi viéc cho
ong H Hross 1a ngay 17/7/2017 1a khong phu hop v6i thoa thudn ctia ba bén
trong Phu luc hop dong ngay 01/4/2020 néu trén. Theo ching cit c6 trong hd so
vu an dé thé hién, cling nhu 10i trinh bay cua cdac bén tai phién toa phic tham
hém nay thi da co s xac dinh trén thuc té, khi chdm dat hop dong lao dong voi
Cong ty B Hoéng Kong, 6 ong H Hross moi dugc nhén cac khoan gom tién thuong,
tién ngdy phép nam va tién vé may bay, téng cong 1a 144.701,88 do-la Hong
Koéng, chua dugc nhan khoan trg cap théi viéc. Do dé, can cur vao thoa thuan
ctia cac bén tai hop dong lao dong va phu luc kém theo thi khi chAm dat hop
ddng lao dong véi nguyén don, bi don co trach nhiém thanh toan trg cip thoi
viéc cho nguyén don tir ngay 15/12/1999. Tur nhén dinh trén, xét thiy khang céo
ctia nguyén don 1a c6 co s¢ chap nhan, khang céo cia bi don 1a khong ¢ co sé
chap nhan.

[3.2.4] Can cir Diéu 3.1 Hop dong lao dong s6 12.20/LC-BVN ngay
01/4/2020 thi tién luong trude khi 6ng H Hross cham dat hop dong lao dong la
8.295 Euro/thang nén ntra thang tién luong s& 1a 4.147,50 Euro. Thoi gian 6ng H
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Hross 1am viéc dé tinh tro cip thoi viéc duoc tinh tir ngay 15/12/1999 dén ngay
25/02/2021 14 21 ndm 02 thang 10 ngay, 1am tron 1a 21 ndm. Do d6 tién trg cap
thoi viec ma Cong ty TNHH B Viét Nam phai tra 1a: 4.147,50 Euro/nam x 21
nam = 87.097,50 Euro. Cong ty B Viét Nam mai chi trd cho 6ng H Hross
4.009,50 Euro, nén con phai tra cho éng H Hross sb tién tro cip théi viéc con
thiéu 1a: 87.097,50 Euro - 4.009,50 Euro = 83.088,00 Euro. Quy dbi theo ty gia
ngoai hdi do So giao dich Ngan hang Nha nudc cong bd ngay 15/5/2025 1a
26.550 Viét Nam dong/Euro thi sb tién Cong ty B Viét Nam con phai chi tra cho
ong H Hross 1a 2.205.986.400 dong.

[3.3] Xét khang cdo cua nguyén don vé khoan tién 1di cham tra: Qua trinh
Tda 4n cp so tham thu 1y vu 4n, tién hanh cac phién hop kiém tra viéc giao ndp,
tiép can, cong khai chimg cr va hoa giai dén trude khi vu an dugc dua ra xét xir
so thAm, nguyén don khong dua ra yéu cau budc bi don phai chiu khoan tién 1ai
do cham tra trg cap thoi viéc cho nguyén don. Chi dén phién toa so thim ngay
18/8/2023 thi nguyén don mai bd sung yéu cau nay. Toa an cap so tham cin ctr
vao quy dinh tai khoan 1 Diéu 244 ctia Bo luat TH tung déan sy, xac dinh yéu cu
b6 sung cua nguyén don da vuot qua pham vi khai kién ban dau, nén khong xem
xet, giai quyét 14 ¢6 can ctr, dang phap luat. Do do6 khang cdo ctia nguyén don vé
van dé nay khong khong co co so chap nhan.

[3.4] Tai phién toa phuc tham hém nay, nguyén don (thong qua ngudi dai
dién theo uy quyen) bd sung yéu cau khang cdo, dé nghi Toa an bude bi don phai
tra S6 bao hiém xa hoi cho nguyén don. Xét yéu cau khang cao nay cua nguyén
don da vuot qua pham vi khang cdo ban dau, hon nira, yéu cau nay ciing chua
dugc Toa an cap so tham thy ly, giai quyét. Do do, yéu cau nay cua nguyén don
khong thudc pham vi thAm quyén xem xét ctia Hoi dong xét xtr cdp phuc tham.

‘ [4] Quan diém cua Qal dién Vién kiém sat nhqn dan cap cao tai Thanh phé
Ho6 Chi Minh va quan diém cia ngudi bado vé quyén va loi ich hgp phép cua bi
don tai phién toa la khong phu hop voi ching cir khach quan cua vy an nén
khong dugc Hoi dong xét xur chap nhan.

[5] Vé 4n phi:

Nguyén don ong H Hross khong phai ndp an phi. Do sira ban an so tham
nén bi don Cong ty TNHH B Viét Nam phai ndp an phi so' tham trén s0 tién phai
tra cho nguyén don, dong thoi do khang cao khong duge chap nhan nén bi don
phai chiu an phi phtc tham theo quy dinh cta phép luat.

Vicac lé trén,

QUYET PINH:

Cin ctr vao khoan 3 Diéu 284, khoan 2 Dicu 308, Bicu 309 cua By lut TO
tung dan sy 2015, chap nhan mot phan khang cao cua nguyén don (6ng H
Hross), khong chap nhén khang cao cua Cong ty TNHH B Vi€t Nam, sira Ban
an lao dong so tham s6 1605/2023/LD-ST ngay 06/9/2023 cua Toa an nhan dan
Thanh ph6 H6 Chi Minh, xtr:
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‘ Ap dung Diéu 14, khoan 3 Diéu 46, diém d khoan 1, khoan 3 Diéu 151,
bicu 153 Bo luat Lao dong nam 2019;

1/ Dinh chi xét xtr phuc tham giéi voi p‘hﬁn vu an ma nguyén don (6ng H
Hross) dé rut khang cao doi voi phan yéu cau bi don (Cong ty TNHH B Viét
Nam) tra ti€n hai vé mdy bay khir hoi chang Vi¢t Nam-CHLB Duc.

2/ Chap nhan yéu cau khoi kién cua 6ng H Hross doi Cong ty TNHH B
Viét Nam phai chi tra khoan tién tro cp théi viéc tinh tir 15/12/1999 dén ngay
25/02/2021: Budc Cong ty TNHH B Viét Nam phai chi trd cho dng Helmuts
Hross khoén tién trg cép thdi viée 1a 87.097,50 Euro. Khiu trir khoan tién Cong
ty B Viét Nam da chi trd cho 6ng H Hross 1a 4.009,50 Euro, Cong ty B Vi¢t Nam
con phai tra cho ong H Hross s6 tién 1a 83.088,00 Euro. Quy d6i theo ty gia ngoai
héi do S¢ giao dich Ngén hang Nha nude cong b6 ngay 15/5/2025 13 26.550 Viét
Nam dong/Euro thi sb tién Cong ty B Viét Nam con phai chi tra cho éng H Hross
13 2.205.986.400 dong (hai ty hai trim linh nim triéu chin trim tdm muoi sau
nghin bon trim dong).

Ké tir ngay 6ng H Hross c6 don yéu cau thi hanh 4n, néu bi don khong tra
sO tién néu trén thi hang thang bi don con phai tra cho nguyén don khoan tién lai
theo quy dinh tai Khoan 2 Piéu 468 B luat Dan sy nam 2015 tuong Ung voi s6
tién va thoi gian chua thi hanh an.

3/ Khéng chip nhan yéu cau khang cdo cta nguyén don (6ng H Hross) vé
viéc bude bi don (Cong ty TNHH B Viét Nam) phai thanh toan khoan tién 13i do
cham chi tra tién tro cap théi viée cho nguyén don.

4/ Khong xem xét yéu cau khang cdo bo sung cua nguyén don (6ng H Hross)
vé viéc budc bi don (Cong ty TNHH B Viét Nam) phai tra SO bao hiém x4 hoi.

5/ V& an phi:

Cin ctr vao Diéu 26, Piu 27, cac khoan 1, 2 Diéu 29 Nghi quyét sd
326/2016/UBTVQHI14 ngay 30 thang 12 nam 2016 ciia Uy ban Thuong vu
Qudc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung an phi
va 1€ phi Toa an:

Ong H Hross khong phai chiu 4n phi lao dong phuc tham.

Cong ty TNHH B Viét Nam phai chiu an phi lao dong so tham la
77.019.728 dbng (bay muoi bay triéu khong tram muoi chin nghin bay tram hai
muoi tdm dong) va phai chiu 300.000 dong (ba tram nghin dong) an phi lao
dong phuc tham. Khau trir vao sd tién tam tng an phi phiic thAm d3 nop tai Bién
lai s6 0002100 ngay 21/9/2023 tai Cuc Thi hanh 4n dan sy Thanh phé H6 Chi
Minh, xac dinh Cong ty TNHH B Viét Nam di nop xong an phi phuc tham.

Trong trudng hop ban an duge thi hanh theo Diéu 2 Luat Thi hanh 4n dan
su thi nguoi duoc thi hanh an dan sy, ngudi phai thi hanh an dan su ¢6 quyén
thoa thuan thi hanh an, ty nguyén thi hanh 4n hodc bi cudng ché thi hanh an theo
quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh &n dan su; Thoi hi€u yéu cau thi
hanh 4n dugc thuc hién theo quy dinh tai Diéu 30 Luét Thi hanh 4n dén su.
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Ban an phiic thdm c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM

- Toa 4n nhan dan t6i cao (1 THAM PHAN - CHU TOA PHIEN TOA
- VKSND cép cao tai TP. H6 Chi Minh (1);

- Toa 4n nhan dan TP. HO Chi Minh (1);
- VKSND TP. H Chi Minh (1);

- Cuc THADS TP. H6 Chi Minh (1);

- Cac duong su (theo dia chi);

- Luu: HS, VP; 19b, PMT.

Dwong Anh Vian
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