TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap — Tw do — Hanh phuc

Ban 4n sb: 41/2024/LD-PT
Ngay: 04/4/2024
V/v tranh chap doi tién luong va
don phuong chim dit hop dong
lao dong

NHAN DANH
NUOGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phiic tham gom cé:

Tham phédn — Chii toa phién toa:  Ong Nguyén Ngoc Tai
Cdc Tham phan: Ba Nguyén Thi Thoa
Ba Pham Thi Thanh Truc

- Thuw ky phién toa: Ba Tang Thi Hong Thanh, Thu ky Toa 4n nhan dan
Thanh phd H6 Chi Minh.

- DPai dién Vign kiém sdt nhin dian Thanh phé H6 Chi Minh: Ba
Nguyén Thi Kim Sen — Kiém st vién tham gia phién toa.

Trong cac ngay 18 thang 3 va ngay 04 thang 4 nam 2024, tai tru s¢ Toa an
nhan dan Thanh phé HO Chi Minh xét xir phuc tham cong khai vu an lao dong
thu 1y s6 06/2024/TLPT-LD ngay 03 thang 01 nim 2024 vé viéc “Tranh chip
doi tién lwong va don phuong cham dut hop dong lao dong”.

Do bén 4n lao dong so thim s6 4017/2023/LD-ST ngay 28 thang 9 nim
2023 cua Tda an nhan dan thanh phd Thu Pac, Thanh phé HS Chi Minh bi
khang céo.

Theo Quyét dinh dwa vu 4n ra xét xir phiic thdm s6 666/2024/QD-PT ngay
19 thang 02 nam 2024 va Quyét dinh tam ngung phién toa s6 3287/2024/Qb-PT
ngay 18/3/2024 gitra cac duong su:

Nguyén don: Qng Tran Cong D, sinh nam 1989; Dia chi: H Khu phé E,
phuong T, thanh pho B, tinh Bong Nai.

Nguwoi dai dién hop phap: Ba Do Thi H, sinh nam 1991 va/hoic ba Nguyén
H6 Thu T, sinh nim 1996; cung dia chi: S A duong P, Khu pho E, phuong T,
thanh pho B, tinh Bong Nai — la nguo1 dai dién theo uy quyén. (Theo Gidy uy
quyén sb cong chimg sd: 18781, quyén sb: 11/2021 TP/CC-SCC/HDGD ngay
10/11/2021).



Bi don:

1. Cong ty Co phan T2; Dia chi try s6: 34, Buong F, Khu phé C, phuong
B, thanh pho T, Thanh pho H6 Chi Minh.

Nguoi dai dién hop phap cta bj don Cong ty C6 phan T2: Ong Phan Vin
T1, sinh nam 1966; Dia chi: F C, Phuong A, Quan A, Thanh phé Hb Chi Minh -
1a nguoi dai dién theo Uy quyén (Theo Gidy uy quyén sb: 01/2024/GUQ/NK
ngay 04/3/2022).

2. Cong ty C6 phan T3;

Dia chi: S6 C, dudng F, khu phd C, phuong B, thanh phd T, Thanh phd Ho
Chi Minh.

Nguoi dai dién hop phap cia bi don Cong ty C6 phan T3: Ong Phan Van
T1, sinh ndm 1966; Dia chi: F C, Phuong A, Quan A, Thanh ph6 H6 Chi Minh -
la nguoi dai dién theo Uy quyén (Theo Gidy Uy quyén s6: 01/2024/GUQ/NK
ngay 04/3/2024).

Nguoi khdang cdo:
- Ong Tran Cong D — Nguyén don
- Cong ty C6 phan T3 - Bi don
- Cong ty C6 phan T2 - Bi don
NOI DUNG VU AN

Tai Don khoi kién va trong quda trinh giai quyét vu dn, nguyén don cé ba
Nguyén Ho Thu T la nguwoi dai dién hop phap trinh bay:

Ngay 01/08/2019, 6ng Tran Cong D duoc Cong ty CO phan T2 (viét tat
Cong ty T2) tuyén dung vao lam viéc. Sau thoi gian thir viée (tir ngay 01/8/2019
dén ngay 20/9/2019), dng D voi Cong ty T2 ky hop dong lao dong co thoi han 1a
01 nam (tir ngay 01/10/2019 dén 30/9/2020), v6i cong viéc 1a quay phim, lam
viéc tai van phong Cong ty.

Sau khi Hop dong lao dong duoc ky két, ong D di chap hanh noi quy clng
nhu cac quy dinh ctia COng ty T2 va chua c6 bat ky vi pham nao. Pén cudi
thang 02/2020, 6ng D dugc ba P4 Thi Thu H1, Giam déc Cong ty T2 bo tri lam
thém cong viéc cho Cong ty co phén T3 (viét tét Cong ty T3) ciing do ba P Thi
Thu H1 1am Giam ddc tai thoi dlem d6. Ngay 06/3/2020 6ng D dugc Cong ty T2
chuyén khoan thanh toan tién luong thong qua Ngan hang A, sb tién la
9.200.000 dong, véi ndi dung “BHV thanh toan lwong T2/2020” va ké tir ky
lwong thang 3/2020 cho dén khi Hop dong lao dong s6 40/2019/HPLB/BHV hét
han la ngay 30/9/2020 thi Cong ty T2 khong con tra Iwong cho 6ng D nita. Theo
yéu cau ctia ba DS Thi Thu HI thi 6ng D da lam viéc cho Cong ty T3 tur thang
3/2020, gitra Cong ty T3 va 6ng D khong ky hop dong lao dong. Vé tién luong
thi ngay 07/4/2020, 6ng D dugc Cong ty T3 chuyén khoan thanh toan thong qua
Ngan hang A, sé tién 1a 10.000.000 dong, v6i ndi dung “Nam Kinh thanh toan
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lwong T3/2020”. Tuy nhién vao ngay 21/4/2020, Céng ty T3 ban hanh Théng
bao s6 02/2020/QD/NK vé viéc cham dut hop dong lao dong, trong d6 Cong ty
thong bao s& chidm dut hop dong lao dong voi 6ng D ké tir ngay 21/5/2020, véi
Iy do “Theo thoa thuan gitra ngudi st dung lao dong va nguoi lao dong”, trong
khi giita 6ng D va Cong ty T3 ciing nhu COng ty T2 chua hé ky bat ky thoa
thuan nao vé viéc chim dut Hop dong lao dong nhu néu trong Thong béo trén.
Thong bao s6 02/2020/QD/NK ciing do ba DS Thi Thu H1 ky véi chic vu 1a
Giam dbc Cong ty T3. Dén ngay 20/5/2020, Cong ty T3 ban hanh Quyét dinh s6
02/2020/QD/NK vé viéc cham diat Hop dong lao dong, trong d6 Cong ty T3
quyét dinh chdm dut Hop dong lao dong véi éng D ké tir ngay 21/5/2020 ciing
vo1 ly do “Theo théa thuan gitra nguoi st dung lao dong va nguoi lao dong”.
Quyét dinh chim dit hop dong lao dong nay lai do ba Nguyén Thi Ngoc B ky
v6i chire vu 1a Giam doc Cong ty T3. Ngay 21/5/2020, 6ng D nhan duoc quyét
dinh néu trén va 6ng D d nhiéu 1an dén Cong ty T2 va Cong ty T3 dé thic mac
vé tién luong, ché do bao hiém ciing nhu viéc bi don phuong cham dut Hop
d6ng lao dong trai phap luat nhung khong duoc cac Cong ty noi trén giai quyet
thoa dang. Bén canh d6, khi bi chdm dut hop dong lao dong, 6ng D y€u cau cac
Cong ty hoan thanh thu tyc xac nhan thoi gian dong bao hiém x4 hoi, bao hiém y
té va bao hiém that nghiép va tra lai cho ong D theo quy dinh ctia phap luat thi
ca hai Cong ty déu cb tinh tranh né, khong cung cap xac nhan thdi gian dong cac
ché do bao hlém nodi trén ma nguoc lai, Cong ty T3 giao cho 6ng D “Bién ban
xac nhan s6 Bao hiém x4 hoi cia ngudi lao dong” ky ngay 02/6/2020, v6i noi
dung la “Bén A (Cong ty T3) xac nhan khong giit s6 bao hiém xa hoi cta anh
Tran Coéng D".

Vige chém dut hop dong lao dong trai phap luat, dong thoi ¢d ¥ vi pham
cac quy dinh vé nghia vu cia nguoi str dung lao dong trong viéc dong cac khoan
bao hiém cho ngudi lao dong ciia Cong ty T2 va Cong ty T3 da anh dén quyén
loi ctia nguoi lao dong nén dng D khdi kién yéu cau:

1. Bugc Cong ty T2:

(a) Phai tra khoan tién lwong con ng chua thanh toan ké tir ky luong thang
3/2020 cho dén thang 9/2020 (khi Hop dong lao dong s6 40/2019/HPLB/BHV
hét han) 1a 07 thang tinh theo murc lwong cta thang 02 nam 2020 1a 9.200.000
ddng/thang, véi s tién 1a: 9.200.000 x 7 thang = 64.400.000 dong;

(b) Phai truy déng hodc tra cac khoan bao hiém xi hoi, bao hiém y té va
bao hiém that nghiép trong sudt thoi gian Hop dong lao dong sd
40/2019/HPLD/BHV c¢6 hiéu luc (tr ngay 01/10/2019 dén ngay 30/9/2020) la
12 thang tinh theo mic lwong 13 9.200.000 dong/thang va mirc dong thudc nghia
vu cua nguoi st dung lao dong la 21,5%/thang, v&i s6 tién 1a: 9.200.000
dong/thang x 21,5%/thang x 12 thang = 23.736.000 dong. Tong cong la
88.136.000 dong.

2. Budc Cong ty cd phan T3:



(a) Phai nhan 6ng D tré lai lam viéc theo cong viée luc Cong ty don
phuong chdm dut hop déng lao dong trai phap luat. Trudng hop, néu Cong ty
khong muén nhan tro lai 1am viéc thi ngoai khoan tién phai tra nhu dugc néu
dudi ddy, Cong ty phai thoa thuan khoan tién bdi thuong thém dé cham dut hop
d6ng lao dong theo quy dinh ctia Bo luat Lao dong.

(b) Phai tra tién luong trong nhitng ngay 6ng D khong duoc 1am viéc do
don phuong cham dut hop dong lao dong trai phap luat, tam tinh ké tir ngay
chdm dat hop dong lao dong 21/5/2020 dén ngay 21/8/2022 1a 27 thang theo
muc luong cua thang cudi cung khi bi chdm dat hop dong 1a 10.000.000
ddng/thang véi sb tién 1a: 10.000.000 dong/thang x 27 thang = 270.000.000
ddng. Tai phién toa so tham, yéu cau duoc tinh véi thoi han ké tir ngdy cham dut
hop dong lao dong 21/5/2020 dén ngay 21/9/2023 1a 40 thang theo muc luong
cua thang cudi cung khi bi cham dat hop dong 13 10.000.000 dong/thang, voi s6
tién 1a: 10.000.000 dong/thang x 40 thang = 400.000.000 dong.

(c) Phai tra thém cho 6ng D mot khoan tién it nhat bang 02 thang tién
lwong do don phuong cham dut hop dong lao dong trai phap luat voi so tién la:
10.000.000 dong/thang x 02 thang = 20.000.000 dong.

(d) Phai truy déng hoic tra cac khoan bao hiém xa hoi, bao hiém y té va
bao hiém that nghiép trong nhitng ngay ong D khong duoc lam viéc do don
phuong chdm dut hop dong lao dong trai phap luat, tam tinh tir thang 10/2020
khi Hop dong lao dong s6 40/2019/HPLD/BHV hét thoi han dén thang 8/2022
la 22 thang v&i mic dong thudc nghia vu cia nguoi st dung lao dong Ia
21,5%/thang, véi sb tién 1a: 10.000.000 dong/thang x 21,5%/thang x 22 thang =
47.300.000 dong. Tai phién toa so tham, yéu cau ndy dugc xac dinh v6i thoi han
tinh tir thang 10/2020 (khi Hop dong lao dong s6 40/2019/HPLD/BHV hét thoi
han) dén thang 9/2023 1a 35 thang, voi mic dong thudc nghia vu ctia nguoi sir
dung lao dong 1a 21,5%/thang vé&i sd tién 1a: 10.000.000 ddng/thang x
21,5%/thang x 35 thang = 75.250.000.

Tong cong 13 495.250.000 dong.

Trong qua trinh giai quyét vu dn, bi don ¢6 éng Phan Vin Trong dai d theo
uy quyen trinh bay:

1. Béi v6i yéu cau khoi kién ma nguyén don kién Cong ty T2, bi don co
kién nhu sau: V& viéc ky hop dong lao dong nhu phia nguyén don trinh bay, nay
trude yéu cau khoi kién cia nguyén don ddi véi Cong ty T2, bi don khong dong
y. Do d6, dé nghi Toa an giai quyét theo quy dinh ctia phap luat.

2. Pbi véi yéu cau khai kién ma nguyén don kién Cong ty T3, bi don c6 y
kién nhu sau:

Ong D bat dau 1am viéc tai Cong ty T3 tir ngay 01/03/2020 chiic danh quay
phim, thoi gian thir viéc 1a 2 thang (tir ngdy 01/03/2020 dén ngay 30/04/2020).
Trude do, ngay 28/2/2020, Phong Hanh chinh — Nhan sy cua Cong ty T3 cé
budi 1am viéc tap trung tit ca ngudi lao dong dé thong qua ndi quy lao dong va
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xuc tién ky két hop dong lao déng véi nhan sy moi; Phong Hanh chinh — Nhan
su dd doc, phan tich, tdp trung nhdn manh vé chinh sach, ché do, quyén loi danh
cho nguoi lao dong cung nhu loai hinh lao dong (chinh thirc hodc thir viée), tuy
thugc vao bd phén, vi tri ma nguoi lao dong duge bb tri sau khi tiép nhan. Tt ca
moi ngudi déu hiéu va dong v ky két hop ddng lao dong riéng chi co 6ng D sau
khi nghe ndi quy va hiéu minh phai thtr viéc nén khong ky hop ddng lao dong.
Do 6ng D dang trong giai doan thir viéc tai Cong ty T3 nén Cong ty da 1ap Hop
ddng lao dong theo mau chung cua va Cong ty T3 ky phat hanh, trong d6 thé
hién rét r5: “Loai hop dong: Hop dong lao dong xac dinh thdi han 12 thang tir
01.05.2020 dén 30.04.2021.. Thoi gian thir viéc tr 01.03.2020 dén
30.04.2020...”. Tuy nhién, 6ng D khong chiu ky Hop ddng lao dong theo miu
chung cia Cong ty M Phong Hanh chinh — Nhan sy cia Cong ty thong bao
miéng moi nhiéu lan. _Theo suy doan vi 6ng D nghi rang voi tay nghé quay phim
ctia minh s& khong can thir viéc, tuy nhién theo Noi quy Lao dong cua Cong ty
T3 ky phat ngay 10.12.2019 thi véi chic danh quay phim cia 6ng D budc phai
thur viéc 02 thang.

Qua trinh lam viéc cua 6ng D tai Cong ty T3, Cong ty da thanh toan Iuwong
nhu sau: Lwong thang 03/2020: Thu nhap thuc té 1a 10.000.000 dong, twrong tng
26 ngay cong, thanh toan vao ngay 07.04.2020; Luong thang 4/2020: Thu nhap
thue té: 10.000.000 ddng, twong Gng 24 ngay cong va 02 ngay 1€, thanh toan vao
ngay 05.05.2020; Thang 5/2020: Thu nhép thuc té: 6.538.462 dong, tuong Ung
v6i 16 ngay cong va 01 ngay 1€, thanh toan vao ngay 05.06.2020.

Nay yéu céu khoi kién cua ong Tran Cong D ddi véi Cong ty T3 vé viéc
don phuong cham dut hop dong lao dong trai phap luat la khong c6 can cw, cu
thé:

- Vé thir viée: Can ctr theo quy dinh cua phap luat lao dong va ndi quy
Cong ty T3 thi Cong ty c6 quyén tuyén dung ngudi lao dong va b tri cong viée
phu hgp véi tinh hinh hoat dong ctia minh. Do d9, trude khi nhan 6ng D vao lam
viéc chinh thtrc thi Cong ty T3 c6 quyén bb tri ong D thir viéc theo mot thoi han
nhat dinh theo ndi quy lao déng va nhimg quy dinh chung ctua Cong ty.

- V& hinh thirc hop déng thtr viéc: Theo Diéu 26.1 Bo luat Lao dong ndm
2012, luat khong c¢6 quy dinh vé hinh thtrc ctia hop dong thir viée. Trong trudng
hop nay, viéc thir viée giita cac bén duge xac 14p bang hinh thirc hop dong lao
dong va thoi gian thir viée da duge COng ty T3 thé hién trong ndi dung hop dong
lao dong da dugc Cong ty ky phat hanh (trong d6 6ng D khong ky) 1a phu hop
theo quy dinh cua phap luat.

- Vé thoi han thir viée: Theo Piéu 27.1 Bo luat Lao dong ndm 2012: “Thoi
gian thir viéc can ctr vao tinh chat va mirc do phire tap ctia cong viéc nhung chi
duoc thi viée 01 1an ddi véi mot cong viéc va bao dam cac diéu kién sau day: 1.
Khong qua 60 ngay dbi véi cong viéc c¢o chire danh nghé can trinh 6 chuyén
mon, k¥ thuat tir cao dang tré 18n...” va theo Piéu 7.1 Nghi dinh 05/2015/ND-
CP quy dinh: “Trong thoi han 03 ngay trude khi két thuc thoi gian tht viée dbi
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vo1 nguol lao dong lam cong viéc co thoi gian thir viéc quy dinh tai Khoan 1 va
2 Piéu 27 ctia Bo luat Lao dong, nguoi str dung lao dong phai thong bao cho
nguoi lao dong két qua cong viéc ngudi lao dong di lam thir; trudng hop cong
viéc 1am thir dat yéu cau thi khi két thac thoi gian thir viéc, ngudi sir dung lao
dong phai giao két ngay hop dong lao dong véi nguoi lao dong.”. Ngay
21/04/2020, Cong ty T3 ra Thong bao s6 02/2020/QD/NK vé viéc cham dit hop
d6ng. Nhu vay, Cong ty da thong bao két qua thtr viéc cho ong D 1a quyét dinh
cham dut tuyén dung trong thoi han luat dinh. Trong thong bao ciing nhu Quyét
dinh cham dat hop ddng lao dong, Cong ty T3 ghi nhan cham dut hop dong lao
dong voi ong D ké tir ngay 21.05.2020.

- V& viéc ong D cho ring giita 6ng D va Cong ty T3 da xéac lap hop dong
lao dong khong thoi han: Phia 6ng D cho rang giita hai bén khong co6 thoa thuan
vé viéc thir viéc, dong thoi trén Thong bao va Quyet dinh chdm dut hop dong
lao dong c6 thé hién noi dung * ‘chdm dit hop ddng lao dong” nén éng cd quyén
nghi hai bén d3 xac 1ap hop dong lao dong khong thoi han. Lap luan ndy cta ong
D la khong du cén ctr, bai 1€:

Gitra 6ng D va Cong ty T3 khong c¢6 thu moi nhan viéc hay van ban nao
khac thé hién noi dung giao két hop dong lao dong. Bén canh do, tong thdi gian
6ng D lam viéc tai Cong ty T3 1a chua dén 02 thang (tr ngay 01/03/2020 dén
ngay 21/04/2020) di nhan duoc thong bao vé viée cham dut hop dong lao dong
(chua hét thoi gian thir viéc thong thudng theo luat dinh). Tir d6 khong thé mic
nhién khi 6ng D vao lam viéc tai Cong ty T3 1 hai bén da xac 1ap hop dong lao
dong c6 thoi han.

Trong Quyét dinh vé viéc cham dit hop déng lao dong ky ngay 20/05/2020
c6 noi dung: “Theo Thong bao thoa thuan cham dat hop dong lao dong vo1 anh
Tran Cong D” can hiéu dung 1a can ct “Theo Thong bao vé viéc cham dit hop
dong lao dong” COng ty T3 phat hanh ngay 21/04/2020 (nghia 13 Thong bao vé
viéc cham dut hop dong lao dong do Cong ty T3 ky phat hanh di thong bao cho
6ng D trudc 01 thang va ddy cling 1a mot trong 4 can ct khi 1ap Quyét dinh vé
viéc cham dat hop dong lao dong véi C)ng D). Nhu vay, khi nhan “Thong bao vé
viéc chdm dut hop dong lao dong” v Quyet dinh vé viéc cham dut hop dong
lao dong”, ong D hoan toan khong c6 ¥ kién gi ngay sau khi nhan dong nghia
v6i viéc ong D da chip nhan théi viéc hop phap va Cong ty T3 cho thdi viée
dang theo quy dinh.

- Dleu 29 B0 luat Lao dong nam 2012: “Trong thoi gian thu viéc, mdi bén
c6 quyén huy bo thoa thuén thir viéc ma khong can bao trudce va khong phai boi
thuong néu viée lam thir khong dat yéu cau ma hai bén da thoa thuan.” va Dicu
2.1.b Luat Bao hiém x3 hoi 2014 quy dinh mdt trong nhiing trudng hop ngudi
lao dong thudc ddi twgng tham gia bao hiém xa hoi bat budc 1a ¢ hop dong lao
dong co thoi han tir da 01 thang dén dudi 03 thang.... Theo quy dinh trén, ngudi
lao dong lam viéc theo hop dong thir viéc s& khong thude ddi twong tham gia
bao hiém x3 hoi bit budc. Do do, thoi gian thtr viéc ciia nguoi lao dong trong
truong hop nay s& khong duoc tinh tham gia bao hiém xa hoi bat budc.
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Boi nhitng 18 trén, COng ty T3 khing dinh yéu cau khoi kién cta éng D vé
viéc don phuong cham dut hop dong lao dong trai phap luat 1a khong c6 can ci.
Céc ndi dung yéu cau khai kién ciia 6ng D 1a khong c6 co s¢ chap nhan. Bi don
khong ddng ¥ voi toan bd yéu cau khoi kién cta phia nguyén don, dé nghi Toa
an giai quyét theo dting quy dinh cua phap luat

Bdn dn lao dgng so tham s6 4017/2023/LD-ST ngay 28 thang 9 nam 2023
cua Toa dan nhdn dan thanh pho Thu Puc, Thanh pho Ho Chi Minh da xu:

Can ¢t vao: Piém a khoan 1 Piéu 32, diém ¢ khoan 1 Piéu 35, diém a
khoan 1 Diéu 39, Diéu 273 va Diéu 280 Bo luat TH tung dan sy nam 2015; Diéu
22, Diéu 38, biéu 41, Piéu 42, Dléu 201 va Diéu 202 Bo luat lao dong 2012;
Piéu 468 Bo luat Dan su; Nghi quyet 326/2016/UBTV-QH14 ngay 30/12/2016
ctia Uy ban Thuong vu Quéc hdi vé murc thu, mién, giam, thu ndp, quan 1y va st
dung an phi va 1€ phi Toa an; Luat Thi hanh an dan su;

Xu:
1. Huy Quyet dinh s6 02/2020/QD/NK ngay 20/5/2020 cua Cong ty Co
phan T3 vé viéc chdm dut hop dong lao dong dbi voi ong Tran Cong D.

2. Pinh chi yéu ciu ciia ong Tran Cong D budc Cong ty CO phan T2 phai
tra khoan tién luong con ng chua thanh toan ké tir ky lwong thang 3/2020 cho
dén thang 9/2020 (khi Hop ddng lao dong s6 40/2019/HDLD/BHV hét han) 1a
07 thang tinh theo mirc lwong ctia thang 02 nam 2020 1a 9.200.000 dong/thang,
vé6i s6 tién 1a: 9.200.000 x 7 thang = 64.400.000 dong.

3. Chap nhan mot phan yéu cau khoi kién cta nguyén don 6ng Tran Cong
D:

3.1. Bugc Cong ty Co phan T3 tra cho 6ng Tran Céng D sb tién
113.000.000 dong, bao gom Tién luong trong nhiing ngay 6ng D khong lam
viéc 12 93.000.000 va boi thudng cho ong D 02 thang tién luong 1a 20.000.000
d6ng. Thanh toan lam mét 1an ngay sau khi ban an ¢6 hiéu lyc phap luat.

Ké tir ngay 6ng Tran Cong D c6 don yéu ciu thi hanh 4n néu Céng ty T3
khong thuc hién hoac thuc hién khong day du nghia vy néu trén, thi hang thang
Cong ty C6 phan T3 con phai chiu tra tlen 131 ddi véi s6 tién cham tra twong tng
voi1 thot gian cham trd theo mure 1ai sudt cham tra do cac bén thoa thuin nhung
khong dugc vuot qué 20%/nam, néu khong c6 thoéa thuan thi muac 1ai suét b?mg
50% mirc 13i suét gioi han quy dinh tai khoan 1 Diéu 468 B luat Dan sy 2015.

3.2. Budc ong Tran Coéng D va Cong ty Co phan T2 cing cé nghia vu thuc
hién dong bao hiém xa hoi, bao hiém y té va bao hiém that nghiép theo quy dinh
cho 6ng D tai Co quan Bao hiém x3 hoi co tham quyén, thoi gian tir ngay
01/10/2019 dén hét thang 02/2020; déng trén mirc lvong 4.473.000 dong.

3.3. Bugc ong Tran Cong D va Cong ty Co phan T3- cung c6 nghia vu thuc
hién dong bao hiém xa hoi, bao hiém y té va bao hiém that nghiép theo quy dinh
cho 6ng D tai Co quan Bao hiém x4 hoi c6 thim quyén muc lwong dong bao
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hiém x4 hoi, bao hiém y té va bao hiém that nghiép 10.000.000 dong; thoi gian
dong tir ngay 01/03/2020 dén ngay 01/03/2021.

Céc bén thi hanh tai co quan Thi hanh 4n dan su ¢ thAm quyén
4. Khong chap nhan yéu ciu cta ong Tran Cong D:

- Bugc Cong ty C6 phan T2 phai dong bao hiém x4 hoi, bao hiém y té va
bao hiém that nghiép cho 6ng Tran Cong D giai doan tir ngay 01/03/2020 dén
ngay 30/9/2020.

- Budc Cong ty Co phan T3 phai nhén 6ng D tr¢ lai lam viéc theo cong
viéc luc Cong ty don phuong cham dut hgp dong lao dong trai phép luit.

- Bugc Cong ty Cé phan T3 thanh toan tién luong trong nhimg ngay khong
dugc lam viéc 1a s6 tién 307.000.000 dong.

5. Vé an phi: Cong ty Co phan T3 phai chiu 1a 3.390.000 dong.

Ngoai ra an so tham con tuyén vé quyén khang cdo va quy dinh vé thi hanh
an cho cac bén duong su.

Ngay 11/10/2023, bi don Cong ty C6 phan T2 ndp don khang céo toan bo
ban an so thim vé&i dé nghi Toa an cap phuc thAm stra ban 4n so tham, khong
chap nhan toan bd yéu cau khoi kién cta nguyén don.

Ngay 11/10/2023, bi don Cong ty CO phan T3 ndp don khang céo toan bo
ban an so tham voi d€ nghi Toa an cap phic tham sua ban an so tham, khong
chap nhan toan bd yéu cau khoi kién ctia nguyén don.

Ngay 12/10/2023, nguyén don nop don khang cao toan bo ban an so tham
vOi dé nghi Toa an cap phuc thim stra ban an so tham, chdp nhan toan bo yéu
cau khoi kién ctia nguyén don.

Tai phién toa phiic thim:

Nguoi khang cdao, nguyén don ong Trdn Céng D c6 ba D6 Thi H dai dién
theo uy quyén trinh bay: Nguyén don khang cao, khong dong v véi quyét dinh
ctia Toa 4n nhan dan Thanh phd Tha P, béi cac 1y do:

1/ B6i véi Cong ty T2: Cap so thdm nhan dinh ring yéu cau khai kién cua
6ng D da hét thoi hiéu khoi kién va dinh chi yéu cau ciia 6ng Tran Cong D dbi
v6i yéu cau budc Cong ty T2 hoan tra tién lwong chua thanh toan tur ky luong
thang 03/2020 cho dén thang 9/2020 va khong chap nhan yéu cau budc Cong ty
T2 phai dong bao hiém xa hoi, bao hiém y té va bao hiém that nghiép cho éng
Tran Cong D giai doan tir 01/03/2020 dén ngay 30/09/2020 1a khong dung theo
quy dinh cua phép luat vi:

Ngay 01/8/2019, 6ng D dugc Cong ty T2 do ba B Thi Thu H1 lam Giam
déc tuyén dung vao lam viéc cho Cong ty. Sau khi hét thoi gian thir viéc (tir
ngay 01/8/2019 dén ngay 30/9/2019) thi hai bén ky Hop dong lao dong sd
40/2019/HDLD/BHYV ky ngay 01/10/2019 xac dinh thoi han tir ngay 01/10/2019
dén ngay 30/9/2020. Cho dén thoi diém hién tai, Cong ty T2 chwa ban hanh bat
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ky mot thong bao hay quyét dinh nao vé viéc cham dut Hop ddng lao dong néu
trén voi 6ng D. Trong thoi gian thuc hién hop dong lao dong trén, tir thang
03/2020, Cong ty T2 thong bao vdi ong D vi tinh hinh dich bénh covid gap
nhiéu khé khan nén thoi gian Cong ty sé thanh toan luong chdm hon so véi thoa
thuan trong hop dong nhung khéng néi thoi gian cham 1a dén khi nao. Pong
thoi, tai thoi diém d6 ong D duge ba ba S Thi Thu HI - Giam doc Cong ty T3
(d6ng thoi ciing 1a Giam dbc Cong ty T2) tuyén dung, bd tri lam thém cong viée
tai Cong ty T3. Dén ngay 20/5/2020 Cong ty T3 ban hanh Quyét dinh sb
02/2020/QD/NK vé viéc chidm dut Hop dong lao dong voi éng D ké tir ngay
21/5/2020. Do thoi diém ddy, 6ng D dang lam viéc cho ca Cong ty T2 va Cong
ty T3. Sau khi nhén dugc thong bdo nay thi ban than 6ng D maéi nhan thirc dugc
quyén, loi ich hop phap ctia minh bi vi pham vi vay éng D dd nhiéu l1an dén ca
02 cong ty dé hoi vé luong cling nhu ché do bao hiém va Céng ty T3 giao cho
6ng D “Bién ban xac nhan s6 Bao hiém xi hoi ctia ngudi lao dong” ky ngay
02/6/2020 v&i ndi dung 1a “Bén A (COng ty T3) xac nhan khong giir s6 BHXH
ctia anh Tran Cong D”. Can ctr tai khoéan 2 Piéu 202 B6 luat lao dong 2012, thoi
diém ké tir ngdy o6ng D “phat hién ra hanh vi ma mdi bén tranh chép cho ring
quyén, loi ich hop phap ciia minh bi vi pham” 1a ngay 21/05/2020 (ngay ong D
nhan duoc Quyét dinh théi viéc) dén ngay ong D ndp don khéi kién tai TAND
TP. Thu Dtrc 1a ngay 11/5/2021 - 1a hoan toan trong thoi hiéu khoi kién theo quy
dinh phép luat. Vi vdy, viéc 6ng Tran Cong D khai kién bude Cong ty T2 hoan
tra tién luong chua thanh toan tir ky luong thang 03/2020 cho dén thang 9/2020
va budc COng ty T2 phai dong bao hiém x3 hoi, bao hiém y té va bao hiém that
nghiép cho 6ng Tran Cong D giai doan tir ngdy 01/03/2020 dén ngay 30/09/2020
1a hoan toan dung theo quy dinh cua phap luat.

Cép so tham can ct vao Hop dong lao dong sé s6 40/2019/HPLD ngay
01/10/2019, murc luong cta éng D 1a 4.473.000 dong va xac dinh muc luong
dong cac khoan BHXH, BHYT va BHTN 14 4.473.000 dong 1a khong ding theo
quy dinh ctia phap luat vé bao hiém tai khoan 2 Piéu 89 Luat Bao hiém xa hoi
2014, khoan 2 Piéu 17 Nghi dinh 115/2015/ND-CP, khoan 1 Piéu 30 Thong tu
59/2015/TT-BLDTBXH, diém c¢ khoan 5 Diéu 3 Thong tu sd 10/2020/TT-
BLDTBXH. Tién luong dugc tinh dé dong Bao hiém xi hoi ciia ong D khi lam
viéc tai Cong ty T2 s& bao gdbm “mirc luong, phu cap luong va cac khoan bd
sung khac theo quy dinh cua phap luat vé lao dong”. Qua trinh lam viéc tai Cong
ty T2 6ng D ciling da cung cap cho Toa an cap phuc tham ban sao ké tai khoan
ngan hang trong d6 thé hién rat 1 so tién luong hang thang ong D nhén dugc tur
Cong ty T2, muc luong dng D duge nhan déu hang thang 1a 10.000.000 dong,
moi nhat 1a ky luong thang 03/2020 6ng D dugc nhan la 9.200.000 dong. Dong
thot, tai phién xet xu so tham dai dién Vién kiém sét ciing c6 cung quan diém
v6i nguyén don vé murc dong cac khoan BHXH, BHYT va BHTN 1a 9.2000.000
d6ng nhung lai khong duge Cap so thim xem xét giai quyét. Cdp so thdm cin
ctr vao Hop dong lao dong sb s6 40/2019/HPLD ngay 01/10/2019, mirc lwong
ctia 6ng D 14 4.473.000 dong dé xac dinh mirc lwong dong céc loai bao hiém trén
1a khong dang theo quy dinh ctia phap luat vé bao hiém. Ong D yéu cau Cong ty
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T2 phai truy dong hodc tra cac khoan BHXH, BHYT va BHTN trong sudt thoi
gian Hop dong lao dong s6 40/2019/HDLD/BHV c6 hi€u lyc (tr ngay
01/10/2019 dén ngay 30/9/2020) 1a 12 thang tinh theo murc luong 1a 9.200.000
dong.

2/ Cap so thim can cir diém b khoan 1 Diéu 22 B6 luat Lao dong nim 2012
xac dinh Hop ddng lao dong giira 6ng D voi Cong ty T3 1a Hop ddng xac dinh
thoi han 12 thang, tinh tir ngdy 01/03/2020 dén ngay 01/03/2021 1a khong ding
theo quy dinh cua phap luét vi: Dén cudi thang 02/2020 dng D dugc ba DBJ Thi
Thu H1, Giam ddc Cong ty T2 b tri 1am thém cong viée cho Cong ty T3 ciing
do ba P Thi Thu H1 1am Giam ddc tai thoi diém d6, khong ky Hop dong lao
dong. V& tién luong: Cong ty T3 da thanh toan tién lwong cho ong D thang
3/2020 13 10.000.000 dong, thang 4/2020 14 10.000.000 dong va thang 5/2020 la
6.538.462 dong Ngay 21/4/2020 Cong ty T3 ban hanh Thong bao sb
02/2020/QB/NK véi ndi dung s& cham dut Hop dong lao dong véi ong D ké tir
ngay 21/5/2020 theo thoa thuan gitra nguot st dung lao dong va ngudi lao dong.
Pén ngay 20/5/2020 COng ty T3 ban hanh Quyét dinh sé 02/2020/QD/NK vé
viéc cham dit Hop dong lao dongvéi ong D ké tir ngay 21/5/2020 ciing voi ly
do “Theo thda thuan gilta ngudi st dung lao dong va nguoi lao dong”. Can ctr
theo khoan 1 Piéu 7, Piéu 15, khoan 1 Diéu 18 Bo luat Lao dong nim 2012 ¢
can cr xac dinh thuc té gitra ong D va Cong ty T3 di phat sinh quan hé lao dong
mic du khong giao két hop dong.

Khi lam viéc cho Cong ty T3, giita 6ng D va Cong ty T3 khong c6 ky két
bat ky Hop dong lao dong nio c6 xac dinh thoi han, thoi diém cham dit trong
khoang thoi gian tir dii 12 thang dén 36 thang. Thong bao sd 02/2020/QD/NK va
Quyét dinh sé 02/2020/QD/NK khong c6 bat ky ndi dung nao thé hién viéc
cham dat Hop dong lao dong c6 xéac dinh thoi han nao ca. Cap so tham can ctr
diém b khoan 1 Diéu 22 B luat Lao dong nim 2012 xac dinh Hop dong lao
dong gitta 6ng D v6i Cong ty T3 1a Hop dong xac dinh thoi han 12 thang, tinh tir
ngay 01/03/2020 dén ngay 01/03/2021 1a khong c6 can ctt. Theo nguyén don
Hop dong lao dong gitra 6ng D véi Cong ty T3 phai 1a Hop ddng khong xac
dinh thoi han 1a phu hop véi quy dinh diém a, b khoan 1 Piéu 22 B luat Lao
dong nam 2012 .

Cép so tham xac dinh Cong ty T3 da c6 hanh vi don phuong cham dit Hop
dong lao dong trai phap luat va tuyén xur “Huy Quyét dinh s6 02/2020/QbB/NK
ngay 20/05/2020 cua Cong ty Cb phan T3 vé viéc cham dut hop dong lao dong
d6i voi 6ng Tran Cong D” nhung khong xem xét mot cach chinh xac vé hau qua
phap 1y ctia viéc don phuong cham dut Hop dong lao dong theo quy dinh ctua Bo
luat lao dong. Can cu khoan 1 Diéu 42 B0 luat lao doéng 2012, do Cong ty T3
phai nhan 6ng D tr¢ lai lam viéc, phai tra tién lwong, bao hiém xa hoi, bao hiém
y té trong nhimg ngay 6ng D khong dugc lam viée cho dén khi 6ng D trd lai 1am
viéc va phai boi thuong 2 thang tién luong theo Hop dong lao dong. Tuy nhién,
Ban an so tham cho ring Hop dong lao dong giira ong D vaCongty T3 la hop
ddng xac dinh 12 thang tinh tir ngay 01/03/2020 dén 01/03/2021 va cho rang
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Hop dong lao dong nay dd cham dut nén Congty T3 khong phai nhan 6ng D tro
lai 1am vi¢c va chi phai 6ng Danh s6 tién 113.000.000 dong trong nhiing ngay
ong D khong dugc lam viéc 1a khong dang quy dinh ctia phap luat lao dong.

Nguyén don khang cdo toan b ban an so tham, dé nghi Toa an cip phic
tham xem xét, giai quyét cho dng D viéc sau ddy: Tuyén stra toan bo Ban an so
tham s6 4017/2023/LDST ngay 28/09/2023 ciia TAND Tp. Thu Puc, Tp . theo
huéng chip nhan toan b yéu cau khoi kién ciia nguyén don.

Nguoi khdng cdo, bi don Céng ty C6 phan T2 ¢6 6ng Phan Vin Trong dai
d trinh bay: Bi don Cong ty T2 khang c4o toan bd ban an, dé nghi khong chip
nhan yéu cau khdi kién ctia nguyén don. Viéc Cong ty T2 yéu cau 4p dung thoi
hiéu 13 ¢6 can cr va yéu ciu nay da duoc Cép so tham chip nhan theo ding quy
dinh cua phap luat. Cong ty T2 khong dong y voi ndi dung khang céo cua
nguyén don, dé nghi Hoi dong xét xir chap nhan khang cdo cua bi don, sira ban
an so tham, khong chap nhan khang céo ctia nguyén don, khong chip nhan yéu
cau khoi kién ctia nguyén don. .

Nguoi khdng cdo, bi don Cong ty Co phan T3 ¢6 6ng Phan Vin Trong dai
d trinh bay: Bi don Cong ty T3 khang c4o toan bd ban an ma Toa an nhan dan
thanh phé Thi Pure di tuyén vao ngay 28/09/2023. Ly do khang céo: Tai Ban an
so tham, Toa an nhan dan thanh phd Thit Ptc da chp nhan yéu cau khoi kién
ctia nguyén don. Piéu nay di xam pham quyén va loi ich hop phap ctia Cong ty
T3. Bi don khong déng ¥y voi noi dung khang céo ciia nguyén don. Dé nghi Hoi
dong xét xtr phiic tham, chap nhan khang céo cua Cong ty T3, khong chap nhan
khang cdo cua nguyén don, sua ban an so tham theo hudng khong chap nhan
yéu cau khoi kién cua nguyén don.

Bai dién Vién kiém sdt nhan dan Thanh phé Ho6 Chi Minh phat biéu y kién:
V& hinh thtrc: Pon khang cdo ciia nguyén don va cac bi don nam trong han
luat dinh nén dugc chap nhan hop 1&. Viéc tuan theo phap luat to tung trong qua
trinh giai quyét vu an cta Tham _phan; Hoi dong xét xir; viéc chap hanh phap
luat cua nhitng nguoi tham gia t6 tung trong giai doan xet xur phuc tham ké tur

khi thu Iy vu an cho dén trude thoi diém nghi an ding theo quy dinh cta Bo luat
To tung dan sy.

V& noi dung, sau khi phan tich nhiing tinh tiét c6 lién quan dén vu 4an, trén
co s& Bo luat lao dong, xét thay Cap so tham xét xir chap nhan mot phan cac yéu
cau khoi kién cia nguyén don 1a dung quy dinh.

Déi voi quan h¢ tranh chap lao dong gitta 6ng Tran Cong D véi Cong ty
T2, do Cap so tham da chap nhén yéu cau ap dung thoi hiéu cua cong ty T2
nhung van xem xet giai quyét va chap nhan mot phan yéu cau budc Cong ty T2
truy dong tien BHXH, BHYT, BHTN cua ong D 14 khong dang quy dinh nén dé
nghi Hoi dong xet xur phuc tham xem xét dinh chi giai quyét phan yéu cau nay
da duoc cap so tham chap nhan.
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Dbi voi quan hé tranh chap lao dong giita 6ng Tran Coéng D véi Cong ty
T3, Cap so tham xéac dinh hop dong lao dong gifta hai bén 1a loai hop dong lao
dong co6 thoi han 12 thang 1a phu hop, xac dinh Cong ty T3 don phuong chdm
dut hop dong lao dong trai phap luat va budc boi thuong do don phuong trai 1a
dung quy dinh tai khoan 1 Diéu 42. Pé nghi khong chap nhan khang céo cua cac
duong sy 6 ndi dung nay.

Do stra mot phan ndi dung vé viéc dinh chi giai quyet yéu cau budc Cong
ty T2 truy dong tién BHXH, BHYT, NHTN cia ong Tran Cong D, Vién kiém
sat nhan dan Thanh phd HO Chi Minh d& nghi chap nhan mot phan khang co
cua nguyén don va cac bi don Cong ty T3, Cong ty T2, stra mot phan ban an so
tham.

NHAN PINH CUA TOA AN:
[1] V& tb tung:

[1.1] Khang cdo cua nguyén don va cac bi don nim trong han luat dinh phu
hop khoan 1 Bi¢u 273 B¢ luat to tung dan sy ndm 2015 nén dugc chap nhan.

[1.2] V& quan hé phap luat tranh chap va tham quyén giai quyét vu an: Cap
so tham xé4c dinh nguyen don khoi kién vé doi tién luong, don  phuong cham dut
hop ddng lao dong d6i voi Cong ty T2 va Cong ty T3, theo diém a khoan 1 Diéu
32 Bo luat T6 tung dan sy nam 2015 Ia tranh chép Vé lao dong nén vu an thudc
tham quyén giai quyét ciia Toa an va xac dinh do Cong ty T2 va Cong ty T3 ¢6
dia chi tai thanh phé T, Thanh phé HO Chi Minh nén cin ct diém a khoan 1
Piéu 35 va diém a khoan 1 Diéu 39 B6 luat T tung dan sy ndm 2015 thi vu an
thudc tham quyén giai quyét cua Toa an nhan dan thanh phd Thu Ptc, Thanh
phd H6 Chi Minh 14 dang quy dinh.

[1.3] V& pham vi khéi kién:

Can cir quy dinh tai khoan 1 Diéu 188 Bo luat t tung dan sy thi “I. Co
quan, té chic, c& nhan cé thé khdi kién mét hogc nhiéu co quan, té chirc, céa
nhan khac vé mét quan hé phap ludt hodc nhiéu quan hé phap ludt co lién quan
VGi nhau dé gidi quyét trong cung mét vu dn .

Trong vu kién nay nguyén don éng Tran Céng D khoi kién dbi voi hai bi
don 1a Cong ty T2 va Cong ty T3 la hai phap nhan doc lap, trén co s hai quan
hé lao dong khéc nhau, khéng cd lién quan véi nhau. Toa an nhan dan thanh phé
Thia Bac thy 1y vu 4n trén co s& don khai kién cia nguyén don ddi véi hai bi
don doc lap trén hai quan hé phap luat lao dong khong cd lién quan la khdng
dung quy dinh Ve t6 tung. Tuy c6 vi pham vé thu tuc t6 tung nhung khong anh
huong dén quyén va loi ich hop phép caa cac duong su, nén khdng thudc truong
hop phai hity an theo quy dinh tai khoan 3 Diéu 308, khoan 2 Piéu 310. Toa an
nhan dan thanh phé Tha Duc can rdt kinh nghiém vé viéc thu 1y vu &n trong cac
truong hop tuong tu nham dam bao thuc hién dang cac quy dinh vé thi tuc t6
tung dan su.
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[1.4] Ve thu tuc hoa giai cua hoa giai vién lao dong trude khi yéu cau Toa
an giai quyét: Poi voi yéu céu khoi kién bugc cua nguyén don vé viéc yéu cau
Cong ty T2 hoan tra tién luong tir ky luong thang 3/2020 cho dén thang 9/2020,
C so tham cin c& theo Diéu 201 By luat Lao dong 2012 xéac dinh yéu céu nay
phai thong qua thu tuc hoa giai cua hoa giai vién lao dong trudce khi yeu cau Toa
an glal quyét, tuy nhién cac bén khong thuc hién. Trong qua trinh giai quyet vu
an, ngay 14/7/2023, dng Tran Cong D c¢6 don dé nghi hoa giai tranh chép lao
dong tai Phong Lao dong Thuwong binh va Xa hoi thanh phd T. Clng ngay
Phong Lao dong Thuong binh va X& hoi thanh phd T ban hanh Céng vin
813/LDTBXH, véi ndi dung yéu cau hoa giai cua ong D di hét thoi hidu yéu cau
hoa giai theo quy dinh. Cép so tham xéac dinh yéu cau cua ong D vé tranh chip
tién luong thude trudng hop khong thong qua thu tuc hoa giai cua hoa giai vién
lao dong trude khi yéu cau toa an giai quyét duoc do hét thoi hidu yéu cau hoa
giai la phu hop.

[1.5] V& yéu cau ap dung thoi hiéu khoi kién cta bi don Cong ty T2 d6i voi
yéu cau khoi kién cua nguyén don trudc khi Toa an cAp so thim ra ban an giai
quyét vu viéc, Hoi dong xét xtr nhan thay:

Quan h¢ lao dong gitra dng D v6i COng ty T2 va quan h¢ lao dong gitra ong
D v6i Cong ty T3 la hai quan h¢ doc 1ap. Do do, viéc xac dinh thoi diém bat dau
tinh thoi hi€u khéi kién theo yéu cau ap dung tho1 hi¢u can cr trén qua trinh
giao két, thuc hién, cham dut quan hé hop d(‘)ng lao dong gitra hai bén 1a 6ng D
véi Cong ty T2. Theo quy dinh tai khoan 3 Piéu 36 Bo luat lao dong 2012, cac
bén duong su co quyén thoa thuan cham dut hop dong lao dong. Quy dinh nay
khéng bat budc viéc thoa thuan chdm dit hop dong lao dong phai 1ap bang vin
ban. Theo quy dinh tai: khoan 6 Diéu 3 Bo luat lao dong 2012 thi “quan h¢ lao
dong la quan hé xa hoi phat sinh trong viéc thué muén, sir dung lao dong, tra
lwong giita nguoi lao dong va ngudi st dung lao dong”; khoan 1 Diéu 90 B
luat lao dong 2012 thi “tién luong 13 khoan tién ma ngudi st dung lao dong tra
cho nguoi lao dong dé thyc hién cong viéc theo thoa thuan”; Piéu 21 Bo lut lao
dong 2012 thi ngudi lao dong cd thé giao két hop dong lao dong véi nhiéu nguoi
st dung lao dong, nhung phai bao dam thuc hién day du cac noi dung da giao
két. Nguyén don khong ching minh duogc ké tir ngay 01/3/2020 dén 30/9/2020,
khi nguyén don 1am viéc cho Cong ty T3 thi nguyén don van lam viéc cho Cong
ty T2. Viéc ong D trinh bay “tir thang 03/2020, Cong ty T2 thong bao voi 6ng D
vi tinh hinh dich bénh covid gap nhiéu khé khan nén thoi gian Cong ty s& thanh
toan lwong cham hon so véi thoa thuan trong hop dong” nhung khong cung cap
dugc tai liéu chirng minh Cong ty T2 c6 thong bao cham tra luong nén khong
thuyét phuc va khong duoc Hoi dong xét xtr chdp nhan. Theo thoa thuan tai
Piéu 3 (khoan 3.1) Hop dong lao dong sd 40/2019/HPLD/BHV vé ngay tra
lrong dugc thuc hién ngay 5 hang thang, trong truong hop 6ng D ¢ lam viéc
thang 3/2020 thi ngay tra luong la ngay 05/4/2020, néu Cong ty T2 khong thuc
hién tra lvong dang thoi han thoa thuan, khi dé quyén, loi ich hop phap cua ong
D m&i bi xam pham. Khi giao két hop dong lao dong, ngudi lao dong da biét va
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phai biét quyén loi nay cua minh. Can ctr quy dinh tai khoan 1 Diéu 154 B6 luat
dan sy 2015 thi “Thoi hiéu khoi kién vu an dan sw dwoc tinh tir ngay nguoi co
quyén yéu cau biét hodc phdi biét quyén, loi ich hop phdp ciia minh bi xdm
pham, trir truong hop phdp ludt c6 quy dinh khac”, do d6 thoi diém bat dau tinh
thoi hiéu d6i voi yéu cau vé tién luong dugc xac dmh 1a ngay 06/4/2020. Cap SO
thadm can cr theo khoan 2 Piéu 202 B luat Lao dong 2012 xac dinh yéu cau cua
nguyén don vé viéc budc Cong ty T2 hoan tra tién lwong tir ky luong thang
3/2020 cho dén thang 9/2020 da hét thoi hiéu khéi kién 1a dung quy dinh tai
khoan 2 Diéu 184 B0 luit tb tung dan su.

[1.6] Theo Ban tu khai cua Cong ty T2 (khong ghi ngay thang cua nam
2022, Cong ty T2 yéu cau ap dung thoi hi¢u dbi véi cac yéu cau khoi kién cua
nguyén don 601 véi Cong ty T2. Cap so tham chi xet ap dung thoi hiéu d6i voi
yéu cau vé tién luong 1a c6 thiéu sét. Boi voi yéu cau Cong ty T2 phai phai truy
dong hoidc tra cac khoan BHXH, BHYT va BHTN trong sudt thoi gian Hop
dong lao dong sd 40/2019/HPLD BHV c6 hiéu luc (tir ngay 01/10/2019 dén
ngay 30/9/2020) 1a 12 thang tinh theo mirc luong 1a 9.200.000 VND/thang va
murc dong thudc nghia vu ctia nguoi st dung lao dong 13 21,5%/thang véi sb tién
la: 9.200.000 VND/thang x 21,5%/thang x 12 thang - 23.736.000 VND, Hoi
d6ng xét xir nhan thay:

Theo thoa thuan vé BHXH, BHYT, BHTN tai Piéu 3 (khoan 3.1) Hop
ddng lao dong s6 40/2019/HDLD/BHYV thi: Nguoi st dung lao déng dong 22%
va nguoi lao dong dong 10,5% trén mirc lwong chinh. Mirc dong nay duoc thay
d6i theo quy dinh cta Nha nudc. Theo cic ching tir thanh toan luong, sao ké
ngan hang ctia ngudi lao dong thi Cong ty T2 khong trir khoan tién BHXH,
BHYT, BHTN ma nguoi lao dong phai nop cho co quan BHXH khi thanh toan
tién lwong, khong ké khai dang ky BHXH tai co quan BHXH theo quy dinh.
Thoi diém nguoi lao dong phai biét quyén loi ich hop phép ctia minh bi xam
pham la ngay tir khi thanh toan thang luong dau tién (thang 10/2019) theo hop
dong lao dong. Can cur quy dinh tai khoan 1 Piéu 154 B6 luat dan sy 2015 xac
dinh thoi diém bat dau tinh thoi hidu ddi véi yéu cau vé truy ndp BHXH duoc
xac dinh 1a ngay 06/11/2019.

[1.7] Can ctr khoan 3 Diéu 150 B luat dan sy ndm 2015 thi “3. Thoi hiéu
khoi kién 1a thoi han ma chu thé duroc quyén khéi kién d@é yéu cau Tda an gidi
quyét v &n dan su bao vé quyen va loi ich hop phap bi xam pham; néu thoi han
dé ket thic thi mdt quyén khéi kién ”; Diéu 155 B6 luat dan sy nam 2015 vé cac
truong hop khong 4p dung thoi hlcu Ve‘l quy dinh tai khoan 2 Diéu 184 B9 luat to
tung dan sy, Hoi dong xét xir nhan thay:

Cap so tham chip nhan yéu cau ap dung thoi hiéu cua bi don Cong ty T2
yéu céu nay cua 6ng D da hét thoi hiéu khoi kién, ong D mat quyén khai kién
nén xét dinh chi yéu cau cua nguyén don budc Cong ty T2 phai tra khoan tién
lwong con ng chua thanh toan ké tir ky luong thang 3/2020 cho dén thang
9/2020 la dang quy dinh. Tuy nhién Cép so tham van giai quyét mot phan yéu
cau cta nguyén don vé viéc budc Cong ty T2 phai truy dong hoic tra cac khoan
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bao hiém xa hoi, bao hiém y té va bao hiém that nghiép trong sudt thoi gian Hop
d6ng lao dong s6 40/2019/HPLD/BHV ¢6 hiéu lye (tr ngay 01/10/2019 dén hét
thang 02/2020) 1a khong dung quy dinh vé ap dung thoi hi¢u va Toa an khong
giai quyét ddi voi cac yéu cau nguyén don do nguyén don mat quyén khoi kién
khi 4p dung quy dinh vé thoi hiéu. Cap S0 tham can luu y, ap dung quy dinh vé
thoi hiéu 1a thudc tru:ong hop xem xet vé quy dinh td tung, néu chap nhan thi
Toa an dinh chi giai quyét yéu cau khot kién cua duong sy do duong su mat
quyén khai kién. Cép so tham khong can thiét xem xét giai quyét yéu cau cia
duong su tai phan nhan dinh vé noi dung cta ban an so tham.

Hoi dong xét xtr phuc thdm chap nhan mot phan khang cdo cua bi don
Cong ty T2, cén stra 4n so thAm ¢ nodi dung nay va dinh chi giai quyét cua
nguyén don vé viéc budc Cong ty T2 phai truy dong hodc tra cac khoan bao
hiém xa hoi, bao hiém y té va bao hiém that nghiép trong sudt thoi gian Hop
dong lao dong s6 40/2019/HPLD/BHV c¢6 hiéu luc (tr ngay 01/10/2019 dén
ngay 30/9/2020).

[2] V& cac quan hé lao dong bi tranh chép:

[2.1] Do nguyén don bi mat quyén khoi kién ddi voi bi don 1a Cong ty T2
nén Hoi dong xét xir khong xem xét quan h¢ lao dong gitra nguyén don ong Tran
Cong D va bi don Cong ty T2 va cac yéu cau khai kién cua nguyén don dbi véi
bi don 1a Cong ty T2.

[2.2] Vé quan hé lao dong gitta nguyén don 6ng Tran Cong D va bi don
cong ty T3, cac duong su 6ng Tran Cong D va Cong ty T3 xac nhan: Hai bén
khong ky két hop dong lao dong; Bat dau thuc hién quan hé lao dong tir ngay
01/3/2020 dén ngay 20/5/2020; Ngay 21/4/2020, Cong ty T3 ban hanh Thong
bao s6 02/2020/QD/NK vé viéc cham dut hop dong lao dong, trong d6 Cong ty
thong bao s& chim dut hop dong lao dong voi 6ng D ké tir ngay 21/5/2020, véi
Iy do “Theo thoa thuan gitra nguoi str dung lao dong va nguoi lao dong”. Ngay
20/5/2020, Cong ty T3 ban hanh Quyét dinh sd 02/2020/QD/NK vé viéc chdm
dut Hop dong lao dong, trong d6 Cong ty T3 quyét dinh cham dat Hop dong lao
dong vai 6ng D ké tir ngay 21/5/2020, voi Iy do “Theo thong bao thoa thuan
cham duat HPLP vé6i anh Tran Cong D”.

[3] X¢ét khang cdo cua nguyén don va khang cao cua bi don cong ty T3 vé
quan hé lao dong giira nguyén don 6ng Tran Cong D va bi don Cong ty T3:

[3.1] Cép so tham can cir quy dinh tai khoan 6 Diéu 3 B) luat Lao dong
2012 xac dinh 6ng D lam viéc tai Cong ty T3, cac bén khong ky hop dong lao
dong nhung thuc t€ da phat sinh quan h¢ lao dong 1a ding quy dinh.

[3.2] Vé hop dong thtr viéc: Cac bén duong su x4c dinh gitra hai bén khong
c6 giao két hop dong lao dong, hop dong thir viéc va khong c¢6 bén nao trong
quan hé lao dong tranh chap vé hop dong thir viéc. Tuy nhién Cap so tham da
chu quan khi nhan dinh ¢6 co s xac dinh gitra 6ng D véi Cong ty T3 khdng ky
hop dong thir viéc nhung thuc t& cac bén da xac 1ap quan hé lao dong. Nhan
dinh nay 1a khong can thiét.
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[3.3] Vé 1y do dé bji don COng ty T3 chidm dut hop dong lao dong voi
nguyén don, cac tai liéu ching ci co trong hd so vu an thé hién: Ngay
21/4/2020, COng ty T3 ban hanh Thong bao sé 02/2020/QP- NK ngay
21/04/2020 vé viéc cham dut hop dong lao dong, véi 1y do 1a: “Theo thoa thuan
gitra nguoi str dung lao dong va nguoi lao dong” Ngay 20/5/2020, Cong ty T3
ban hanh Quyét dinh s6 02/2020/QD/NK v€ viéc cham dut Hop dong lao dong,
trong d6 COng ty T3 quyét dinh cham dat Hop ddng lao dong voi 6ng D ké tur
ngay 21/5/2020, voi Iy do “Theo thong bao thoa thuan chdm dat HDLD véi anh
Tran Cong D”. Bi don Cong ty T3 khong cung cip duoc tai liéu chimg cur thé
hién gitta COng ty T3 v&i dng D c6 su thoa thuan chidm dut hop dong lao dong.
Nguyén don 6ng D ciing x4c dinh giira 6ng va Cong ty T3 khong co bat ky thoa
thuan nao lién quan dén viéc cham dut hop déng lao dong. Pu co s& xac dinh bi
don Céng ty T3 don phuong cham dat hop dong lao dong trai phap luat, khong
ding v61 quy dinh tai khoan 3 Piéu 36 Bo luat lao dong 2012 vé cac truong hop
cham dut hop dong lao dong. Trong vu kién nay, Cap so thim ap dung quy dinh
tai khoan 1 Piéu 38 B luat Lao dong nam 2012 dé xac dinh nguoi st dung lao
dong don phuwong cham dit hop dong lao dong trai phap luat 1a chua chinh xAc.

[3.4] Cap so tham xé4c dinh viéc Cong ty T3 ban hanh Quyét dinh sb
02/2020/QD/NK la khong ding quy dinh cua phap luat 1a c6 can cir. Tuy nhién
Cap so thim tuyén huy Quyét dinh sb 02/2020/QDB/NK ngay 20/5/2020 vé viée
cham dut hop dong lao dong ddi véi ong Tran Cong D trong khi nguyén don
khong c6 yéu cau khoi kién la khong ding quy dinh. Can cir quy dinh tai khoan
1 Piéu 5 Bo luat t6 tung dan sy, Toa an chi giai quyet trong pham vi don khoi
kién cua duong sy, Hoi dong xét xir phuc tham thdy rang can sira an so tham ¢
ndi dung nay, khong tuyén huy Quyét dinh sé 02/2020/QD/NK ngay 20/5/2020
vé viéc chdm dut hop dong lao dong ddi v6i ong Tran Cong D.

[3.5] Can cur quy dinh tai khoan 1 Piéu 16 B luét lao dong 2012 thi hop
ddng lao dong phai duoc lap thanh vin ban. Cac bén tham gia quan hé lao dong
khong thyc hién dang quy dinh tai Diéu 18 Bo luat lao dong 2012 vé nghia vu
giao két hop dong lao dong. Do hai bén khong c6 giao két hop dong lao dong dé
lam can cir xac dinh thoi han hop dong, ciing nhu loai hop dong c¢6 thoi han hay
hop dong khong co thoi han. Viéc khong giao két hop dong lao dong theo ding
quy dinh 13 13i ctia ca hai bén. Cén cir viéc hai bén xéac 1ap quan hé lao dong lan
dau tién, tinh chat cong viéc dugc cac bén thoa thuédn trong quan hé lao dong, do
d6 Céap so tham cin ctr vao diém b khoan 1 Diéu 22 B luat Lao dong nim 2012
xéac dinh hop dong lao dong giita 6ng D véi Cong ty T3 1a hop dong xac dinh
thoi han 12 thang 13 ding quy dinh. Thoi diém béat dau tinh thoi han ciia hop
dong lao dong tinh tir ngay 01/3/2020 dén ngay 01/03/2021 1a phu hop. Bi don
cho rang day 1a hgp dong lao dong khong xéac dinh thoi han 1a khong co can ci.

[3.6] V& xur 1y hiu qua do don phuong cham dut hop dong lao dong trai
phap luat:

- Do xé4c dinh Hop dong lao dong gitra 6ng D voi Cong ty T3 di cham dut

ké tir ngay 01/3/2021, trudc thoi diém xét xtr so tham nén Cap so tham xac dinh
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Cong ty T3 khong phai nhan ong D tr¢ lai lam vi€c 1a phu hop. Cap so thim
khong chap nhan yéu cau ctia nguyén don budc Cong ty T3 phai nhan 6 ong D tro
lai 1am viéc theo cong viéc ltic Cong ty don phuong chidm dut hop dong lao
dong trai phap luat 1a ding quy dinh.

- B6i voi viée phai tra luong trong nhitng ngdy ngudi lao dong khong duoc
lam viéc, xét: Cap so tham xac dinh muc luong 6ng D duoc thuc nhan 13
10.000.000 dong/thang 1a dung voi su thira nhin va cac thuc tién thanh toan tién
luong giita hai bén, ong D d nhan luong dén 21/5/2020. Cip so tham xéac dinh
Cong ty T3 con phai tra luong cho dng Danh tir ngay 22/5/2020 dén 01/3/2021
1a 9 thang 9 ngay trén muc lwong 10.000.000 ddng, cu thé: (9 thang 9 ngay x
10.000.000 ddng) = 93.000.000 ddng 1a dung quy dinh tai khoan 1 Piéu 42 Bo
luat lao dong 2012.

- Do xac dinh Hop ddng lao dong giita nguyén don va bi don Cong ty T3 la
loai hop dong lao dong co thoi han 12 thang, Cép so tham khong chap nhan yéu
cau cua nguyén don vé viéc budc bi don Cong ty T3 phai tra sb tién luong trong
nhimg ngay khong duoc 1am viéc tir 01/5/2021 dén 28/9/2023 1a (400.000.000 -
93.000.000 ) = 307.000.000 ddng 1a c6 can ctr.

- Cép so tham chap nhan yéu cau cia nguyén don vé viéc budc Congty T3
con phai boi thuong cho 6ng D 2 thang tién luong 1a 20.0000.000 dong la dung
quy dinh tai khoan 1 Diéu 42 Bo luat lao dong 2012.

- Tong cong s6 tién CONg ty T3 phai tra cho 6ng D 1a 113.000.000 dong.

- C4p so tham xu budc 6ng Tran Cong D va Cong ty T3 cung c6 nghia vu
thuc hién dong bao hiém x3 hoi, bao hiém y té va bao hiém that nghiép theo quy
dinh cho 6ng D tai co quan Bao hiém x3 hoi c6 tham quyén; mérc luong déng
bao hiém x4 hoi, bao hiém y té va bao hiém that nghiép 10.000.000 (mudi triéu)
dong, thoi gian dong tir ngay 01/05/2020 dén ngay 30/4/2021 1a dung quy dinh
vé bao hiém x4 hoi.

[4] V& an phi lao dong S0 thén}: Cép so tl}ém xac dinh nguyén don khong
phai chiu an phi lao dong so tham doi voi yéu cau khong duge chap nhan, bi don
phai chiu an phi lao dong so tham do61 vé1 yéu cau nguyén don dugc chap nhan
la ding véi quy dinh tai

[5] Hoi dOng xét xir thong nhat v6i dé nghi cta dai dién Vién kiém sat nhan
dan Thanh pho H6 Chi Minh tai phién toa, chap nhan mot phan khang cao cua
duong sy, stta mOt phan ban an so tham.

[6] V& an phi lao dong phuc thém:oNgu’(‘)’i khang cao khong phai chiu an
phi lao dong phuc tham do stra an so tham theo quy dinh tai khoan 1 Diéu 29
Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016.
Vicac le trén:
QUYET PINH:
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Cian ctr vao khoan 2 Diéu 308, khoan 1 Piéu 309 cia Bo luat td tung dan su
nam 2015;

- Chip nhan mét phan khang cdo cta nguyén don ong Tran Coéng D, mot
phan khang cdo cua bi don Cong ty C6 phan T2 va mdt phan khang céo cia bi
don Cong ty Co6 phan T3, sira ban an lao dong so tham sd 4017/2023/LD-ST
ngay 28 thang 9 nam 2023 cua Tda an nhan dan thanh phd Tha Ptc, Thanh phd
Ho Chi Minh.

Can ctr vao: Diém a khoan 1 Piéu 32, diém ¢ khoan 1 Diéu 35, diém a
khoan 1 Diéu 39, khoan 2 Diéu 184, Piéu 185, Piéu 273 va Piéu 280 Bo luat TH
tung dan sy nam 2015; khoan 1 Piéu 16, Diéu 18, diém b khoan 1 Diéu 22,
khoan 3 Piéu 36, Diéu 38, Diéu 41, khoan 1 Piéu 42, Piéu 201 va Diéu 202 Bo
luat lao dong 2012; khoan 3 Diéu 150, Diéu 155, Piéu 468 Bo luat Dan su 2015;
Nghi quyet 326/2016/UBTV-QH14 ngay 30/12/2016 cua Uy ban Thuong vu
Qudc hoi vé mirc thu, mién, giam, thu ndp, quan 1y va st dung an phi va 1¢ phi
Toa an; Luat Thi hanh 4n dan su;

Xur:
1. Pinh chi y€u cau cua 6ng Tran Cong D ve viéc:

- Budc Cong ty C6 phan T2 phai tra khoan tién luong con ng chua thanh
toan ké tir ky lwong thang 3/2020 cho dén thang 9/2020 (khi Hop dong lao dong
s6 40/2019/HDLD/BHYV hét han) 1a 07 thang tinh theo muc luong cta thang 02
nam 2020 1a 9.200.000 dong/thang, véi sd tién la: 9.200.000 x 7 thang =
64.400.000 (sau muoi bon triéu bn trim nghin) dong;

- Budc Cong ty C6 phan T2 c6 nghia vy thyc hién dong béo hiém xa hoi,
bao hiém y t€ va bao hiém that nghiép theo quy dinh cho 6ng D tai Co quan Bao
hiém xa hoi c6 tham quyén, thot gian tir ngay 01/10/2019 dén hét thang 02/2020.

2. Chap nhan mot phan yéu cau khai kién ctia nguyén don 6ng Tran Cong
D:

- Budc Cong ty C6 phan T3 tra cho 6ng Tran Cong D sé tién 113.000.000
(mot traim mudi ba tridu) dong, bao gom: Tién lwong trong nhiing ngay 6ng D
khong 1am viéc 13 93.000.000 (chin muoi ba triéu ddng) va bdi thuong cho dng
D 02 thang tién lwong 14 20.000.000 (hai muoi triéu) dong. Thanh toan 1am mot
1an ngay sau khi ban an c6 hiéu luc phép luat.

- Ong Tran Cong D va Cong ty Co phan T3 cung c6 nghia vy thyc hién
dong bao hiém x4 hoi, bao hiém y té va bao hiém that ‘nghiép theo quy dinh cho
6ng Tran Cong D tai Co quan Bao hlem xa hoi c6 tham quyén theo mirc luong
dong bao hiém x4 hoi, bao hiém y té va bao hiém that nghiép 10.000.000 (mudi
triéu) dong, thoi gian dong bao hiém xa hoi, bao hiém y té va bao hiém that
nghiép tir ngay 01/03/2020 dén ngay 01/03/2021.

3. Khong chap nhan yéu cau cua 6ng Tran Cong D veé viéc:
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- Budc Cong ty CH phan T3 phai nhan 6ng Tran Cong D tro lai lam viée
theo cong viéc luc Cong ty Co phan T3 don phuong cham dat hop dong lao
dong trai phap luat.

- Budc Cong ty C6 phan T3 thanh toan tién luong trong nhimg ngay khong
dugc lam vi€e tir ngay 01/5/2021 dén ngay xet xu so' tham 28/9/2023 la so tién
307.000.000 dong.

4. Vé an phi lao dong so tham: Ong Iréq Cong D khong phai chiu an phi
so tham do dugc mién an phi, Cong ty C6 phan T3 phai chiu la 3.996.780 (ba
tri¢u chin tram chin muoi sau nghin bay tram tdm muo1) dong.

5. An phi lao dong phtic thim: nguyén don dng Tran Coéng D va cac bi don
Cong ty C6 phan T2 va Cong ty C6 phan T3 khong phai chiu 4n phi lao dong
phuc tham. H2 lai cho Cong ty C6 phan T2 sb tién 300.000 dong da tam ndp
theo bién lai thu tién tam tng an phi s6 AA/2023/0005815 ngay 18/10/2023 cia
Chi cuc Thi hanh an dan sy thanh phé Thu Puc. H2 lai cho Cong ty C6 phan T3
s6 tién 300.000 dong di tam ndp theo bién lai thu tién tam ung an phi so
AA/2023/0005814 cua Chi cuc Thi hanh an dan su thanh pho Thu Duec.

Thi hanh tai Chi cyc Thi hanh 4n dan su c6 tham quyén.

Ké tir ngay c0 don yéu cau thi hanh an ctia nguoi dugc thi hanh an (d6i véi cac
khoan tién phai tra cho ngudi dugce thi hanh an) cho den khi thi hanh an xong,
bén phai thi hanh an con phai chiu khoan tién 13i ctia s6 tién con phai thi hanh an
theo murc 13i suit quy dinh tai biéu 357, Diéu 468 cua Bo luat Dan sy nam 2015,
trur trudng hop phap luat c6 quy dinh khac.

Truong hop ban an duogc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh an dan sw, nguoi phai thi hanh an dan sy c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luat
Thi hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai biéu
30 Luat Thi hanh an dan sy.

6. Ban an phiic thim c6 hiéu luc phap luat ké tir ngay tuyén an.
Noi nhin: , TM. HOI PONG XET XU PHUC THAM
Toadnmhin din tGi cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai Tp.HCM,; :
- Vién kiém sat nhan dan cip cao tai Tp.HCM;
- Vién kiém sat nhan dan Tp.HCM;
- Toa an nhan dan TP Thu Buc, TPHCM,;
- Cuc Thi hanh an dan sy TPHCM;
- Chi cuc Thi hanh an dan sy TP Thu Duc,
TPHCM,;
- Céc duong su (dé thi hanh);
- Luu hd so vu an.

Nguyén Ngoc Tai
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