TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH BINH THUAN Déc 1ap - Tw do - Hanh phic

Ban an sd: 05/2022/DS-PT
Ngay: 13-01-2022
V/v tranh chép hop dong
mua ban tai san.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BINH THUAN

- Thanh phéin Hpi dong xét xir ph(c thdm gom cd:

Tham phdn - Chii toa phién toa: Ong Nguyén Hong Thai

Cac Tham phan: Ong Luong Thanh Chin

Ba Vi Thi Thanh Hoa

- Thuw ky phién toa: Ba Ngd Thi Xuan Vi la Thu ky Toa an nhan dan tinh
Binh Thuan.

- Dgi dign Vién kiém sdt nhan dan tinh Binh Thugn tham gia phién toa:
Ba Nguyen Thi Hang — Kiém sat vién.

Trong cac ngay 07 va 13 thang 01 nam 2022, tai try s¢ Toa an nhén dan
tinh Binh Thuéan xét xur phac tham cong khai vu an thy 1y s0 109/2021/TLPT-DS
ngay 25 thang 10 ndm 2021, v€ viéc: “Tranh chap hop dong mua ban tai san”,
do Ban én dan sy so thdm s0 57/2021/DS-ST ngay 23 thang 7 nam 2021 cua Toa
ér) nhan dan huyén Tanh Linh bi khang céo, theo Quyét dinh dua vu &n ra xét xu
s0 142/2021/Qb-PT ngay 29 thang 11 nam 2021 va Quyéet dinh hoan phién toa
s0 51a/2021/QD-PT ngay 20 thang 12 ndm 2021, gitra cdc duong suy:

- Nguyén don: Ba Lam Thi D, sinh nam 1967

Pia chi: S6 ... duong C, khu phd N, thi tran TN, huyén HT, tinh Binh Thuan.

Nguoi dai dien hop phdp: Ong Pao Béo C, sinh nam 1983; 1 nguoi dai dién
theo uy quyén (Van ban iy quyén ngay 12/5/2021).

Pia chi: SO ... dudng Quéc 16 1K, khu phd CT, phuong BA, thanh phd DA,
tinh Binh Duong;

Newoi bdo vé quyén va loi ich hop phdp cia nguyen don: Luat su Nguyén Vin
D — Vin phong luat su CC thudc Poan luat su Thanh pho Ho Chi Minh.

- Bj don: Ong Nguyén Quang H, sinh nim 1984

Dia chi: Xom B, thon M, xa BB, huyén TL, tinh Binh Thuén.

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Ong Ao Cong T, sinh nam 1965
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Nguoi dai dién hop phdp: Ba Lam Thi D, sinh ndm 1967; 1a nguoi dai dién
theo iy quyén (Van ban uy quyén ngay 24/5/2021).

Cung dia chi: S ... duong C, khu phd N, thi trdn TN, huyén HT, tinh Binh
Thuan.

Nguwoi bao vé quyén va loi ich hop phdp ciia dng Ao Cong T Luat su Nguyén
Van D — Vén phong luét su CC thudc Poan luat su thanh phé H6 Chi Minh.

2. Cong ty TNHH Xuét nhap khau trai cdy PH
Dia chi: Thon B, xa TP, huyén HT, tinh Binh Thuan.

- Ngwoi khdng cdo: Nguyén don ba Lam Thi B; Ngudi c6 quyén loi,
nghia vu lién quan 6ng Ao Coéng T.

Nhiing nguoi tham gia t6 tung: Ong Pao Bao C, Luit su Nguyén Vin D
c6 mat ngay 07/01/2022, vang mat ngay 13/01/2022; con lai vang mit, trong d6
6ng Nguyén Quang H c6 don xin xét xtr ving mat.

NOI DUNG VU AN:

Theo ban én so tham thi ndi dung vu an duoc tom tat nhw sau:

Tai don khoi kién va QUa trinh gidi quyét vu dn, nguyén don ba Lam Thi
D trinh bay:

Trong thoi gian tir ngay 12/8/2018 dén ngay 27/8/2018 gitra ba Lam Thi
D va 6ng Nguyén Quang H c6 thoa thuan mua ban trai sdu riéng voi nhau. Ba b
c6 trach nhiém di thu gom sau riéng dem vé Cong ty TNHH xuét nhap khau PH
(cong ty PH) dé giao cho 6ng H. Do cac bén tin tuéng nhau nén khong ky két
hop déng mua ban ma chi thoa thuan mi¢ng vo1 nhau. Khi ba D giao séu riéng
cho dng H thi cac bén khong viét gidy to gi véi nhau. Khi giao hang chuyén dau
tién thi 6ng H thanh toan tién day du. Pén ngay 15/8/2018, ba P giao hang
chuyén thir 2, s tién trong dot giao hang nay bao nhiéu thi ba B khéng xac dinh
duoc. Trong dot nay 6ng H khong thanh toan tién day du ma chi cho tam tmg.
Cu thé: Vao ngay 21/8/2018 tmg sb tién 100.000.000d6ng, ngay 22/8/2018:
250.000.000dong, ngay 23/8/2018: 250.000.000d0ng, ngay 22/10/2018:
500.000.000d6ng, ngay 03/11/2018: 300.000.000d6ng va ngay 04/11/2018:
200.000.000d6ng. S6 tién con lai 1a 920.316.000d6ng dng H chua thanh toan
cho ba b.

Do 6ng Nguyén Quang H 14 ngudi tryc tiép dimg ra mua siu riéng cua ba
P, nhung 6ng H khong thanh toan di s6 tién dd mua hang, nén ba B cin clr vao
gidy xac nhan hang héa va cong no ghi ngay 01/12/2018; bién ban lam viéc
ngay 12/12/2018 va bién ban hoa gidi ngay 26/12/2018 cua Uy ban nhan dan xa
Téan Phuc; 01 gidy x4c nhan ghi ngay 30/01/2019; 01 ban ké chi tiét s6 lan
chuyén tién qua tai khoan tai Ngan hang Sai Gon Thuong Tin — Phong giao dich
La Gi thudc chi nhanh Binh Thuan dé khai kién yéu cau Toa an giai quyét budc
6ng Nguyén Quang H phai tra cho vo chong ba B, 6ng Ao Cong T sd tién no
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phat sinh tir hop dong mua bén tai san (trai sau riéng) la 920.316.000dong va
tién 1ai tinh tr ngay 02/12/2018 dén nay.

Do ba b khong thoa thuén mua ban trai sdu riéng v6i Cong ty TNHH xuét
nhap khéu trai cdy PH nén ba D khong yéu cau Cong ty PH phai c6 nghia vy trd
tién cho ba b.

Bi don 6ng Nguyén Quang H trinh bay:

Trudc day, 6ng Nguyén Quang H c6 lam an budn ban voi Cong ty TNHH
xuat nhap khau trai cay PH (viét tat: Cong ty PH) nén quen biét ba Pham Thij P.
Thong qua ba Pham Thi P thi 6ng H quen biét ba Lam Thi D. Do ba D biét 6ng
H c6 moi quan hé lam dn vdi cong ty PH nén nho 6ng H gidi thiéu cho ba D lam
an v6i cong ty PH. Ong H d3 gidi thiéu ba B véi cong ty PH nén gita ba D va
cong ty PH c6 thoa thuan mua ban trai sau riéng véi nhau. Do 6 6ng H c6 quan hé
lam @n vo1 cong ty PH lau ndm nén trong qua trinh thanh toan tién mua ban sau
riéng gitta cac bén thi cong ty PH chuyén tién vao tai khoan ca nhan cua 6ng H
dé tra tién mua trai sdu riéng cho ba B. Sau khi nhan tién tir cong ty PH thi dng
H déu chuyén tién vao tai khoan cua ba B. Ong H di chuyén cho ba P
1.600.000.000d6ng.

Vao thoi diém cubi nam 2018, ba Lam Thi P dén nha 6ng H yéu cau ky
vao mot to gidy dé can cit vao do ba D di lay tién no cia cong ty PH. Ong H
khong dong ¥ ky. Luc nay, ba Pham Thi P n6i khong anh huong gi dén 6ng H va
tac dong ong H ky vao gidy xac nhan do ba P cung cép. Do ong H khong phai 1a
nhan vién cua cong ty PH nhung do ba D nan ni ky vao gidy xac nhan nén ong H
da ky. Trén thuc té ba Lam Thi D 1a nguoi truc tiép thoa thuan mua ban trai sau
riéng véi cong ty PH. Ong H khong c6 quan h¢ mua ban sdu riéng voi ba B, nén
6ng H khong no ba D khoan tién nao. Do do, 6ng Nguyén Quang H khong dong
Y v6i yéu cau khoi kién cia ba B vé viéc budc ong phai tra sb tién
920.316.000d6ng va tién 14i phat sinh tir hop ddng mua ban tai san.

Nguwoi lam ching:
1. Ba Pham Thi P trinh bay:

Ong Nguyén Quang H 14 con nudi ciia ba Pham Thj P. Ba Lam Thi P la
ban than cua ba P. Trong qua trinh mua ban, thi ba P biet cong ty PH ¢6 ng tién
cia ba B. Ba Lam Thi B c6 nho ong H ky giay xac nhan ng dé khoi kién doi voi
cong ty PH, nhung 6ng H khong dong y. Vi cho quen bict né tinh me con nén
khi ba P tac dong thi ong H da ky xac nhan ng cho ba b, chir thuc t€¢ 6ng H
khong ng ba b.

2. Ba Mai Lé N trinh bay:

Ba Mai L¢ Ngoc lam ké toan cho Cong ty TNHH xuat nhap khau trai cay
PH (cbng ty PH) dén nam 2018 thi nghi viéc. Thoi gian lam ké toan tai cong ty

PH thi biét 6ng Nguyén Quang H 13 ngudi mua ban sau riéng voi cong ty. Ong
H khong phai 13 nhan vién cua cong ty PH. Thoi gian dau, ong H 1a nguoi ban
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hang sau riéng cho cong ty PH. Khoang thang 8/2018 6ng H ¢6 dan ba Lam Thi
P dén gi6i thiéu ban hang sau riéng cho cong ty.

Trong viéc mua ban su rleng thi 6ng H 1a nguoi dan 1ai (tire la nguoi moi
g101) gidi thiéu ba P dén ban sau riéng cho cong ty PH. Chuyén hang dau tién
thi dng H va ba D cung giao hang sau riéng vao cho cong ty PH, nhimg chuyén
hang sau thi ba D tu giao. Ba P ban sau riéng cho cong ty thong qua ong H la
nguoi giol thiGu. Sau khi nhan hang xong, cong ty giao b phén ké toan tinh
toan s tién hang rdi tra cho bén mua. Dbi voi trudng hop cia 6ng H s& thanh
toan cho nguoi moi gioi 1a 6ng H. Ong H c6 trach nhiém thanh toan lai cho ba
D. Theo thdng tin ba N biét thi s6 tién mua siu riéng ma ba D di giao thi cong
ty PH d thanh toan day du qua cho ong H; con giita ong H va ba b thanh toan
nhu thé nao thi ba N khong biét.

3. Ong Pham Van Vii L trinh bay:

Trong thoi gian ong L 1am vige tai cong ty TNHH xuat nhap khau trai cay
PH (Cong ty PH) c6 biét ong Nguyen Quang H va ba Lam Thi P 1a nhitng nguoi
ban sau riéng cho cong ty PH. Ong L c6 chung kién ba Lam Thi b giao hang trai
sdu riéng vao cong ty. Lac do, ong L 1am nhiém vy phan loai chat lugng sau

riéng. Trudc ddy, ong L c6 ky mot gidy xac nhan ngay 30/01/2019 theo dé nghi
ctia ba B. Ong L x4c nhan noi dung trong gidy nay la dung.

Tai Bén dn dédn sw so tham s6 57/2021/DS-ST ngay 23 thang 7 nam 2021
cua Toa an nhan dan huyén Tanh Linh da quyet dinh:

Can cir vao:

- Khodn 3 Dicu 26; khoan 1 Piéu 35; cic Dieu 146, 147, 203, 227, 228,
273 B0 luat t6 tung dan sy nam 2015;

- Diéu 430 B¢ luat dan sy nim 2015;

- Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong
vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan Iy va sir dung an
phi va 1€ phi Toa an.

Tuyén xir: Khong chap nhin yéu ciu khoi kién ctia ba Lam Thi D vé viéc
budc 6ng Nguyeén Quang H phai tra so tién no trong hop dong mua ban trai sau
riéng 14 920.316.000d6ng va tién 1ai phat sinh.

Ngoai ra, ban an so thAm con quyét dinh vé an phi, quyén khang cdo cia
cac duong su theo quy dinh cta phap luat.

Sau khi xét xu so thim, ngay 23/8/2021, ba Lam Thi b, 6ng Ao Cong T
khang cdo d€ nghi sira ban an dan sy so tham theo hudng chap nhan toan bo yéu
cau khoi kién cua ba D.

Tai phién toa phtc thim:

- Nguoi dai dién hop phap cua ba Lam Thi D gitr nguyén khang cao va dé
nghi HO1 dong xét xir phiic thim chap nhan khang cédo, truong hop khong sura
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ban 4n thi d nghi hily ban 4n so thim do cdp so tham vi pham nghiém trong thi
tuc to tung.

- Luét su bao vé quyén va loi ich hop phap cho nguyén don ba Lam Thi b
va nguodi ¢o quyén loi, nghia vu lién quan 6ng Ao Cong T c6 ¥ kién:

1. Toa an cap so tham khong triéu tap Luat su bao vé quyén va loi ich hop
phap cho nguyén don tham gia phién toa, nhung lai xét xir vang mat Luat su.

2. Qua trinh giai quyét vy an, Toa 4n cap so thim c6 Cong vin giri SO Ké
hoach va Pau tu tinh Binh Thuan dé xac minh va duoc biét Cong ty TNHH Xuit
nhéap khau tréi cdy PH di giai thé nhung khong dua thanh vién ciia Cong ty PH vao
tham gia 6 tung 13 vi pham quy dinh ctia Luat doanh nghiép va Bo luat T6 tung dan
Su.

3. Qua cac tai licu, chimg ctr c6 tai ho so vu 4n da du khang dinh bj don ong
Nguyén Quang H 13 ngudi mua sau riéng ctia nguyén don.

Vi vdy, dé nghi chap nhan khéng c4o cta nguyén don.

- Kiém sat vién phat biéu quan diém vé viéc giai quyét vu an:

1. Vé tb tung: Toa an cép phuc tham d3 thuc hién ding trinh tu, thu tuc
theo quy dinh cua phép luat trong qua trinh giai quyét vu an.

2. V& noi dung:

Theo phiic dap ctia S& Ké hoach va Pau tu tinh Binh Thuén tai Cong van
s6 418/CV-DKKD ngay 01/12/2020 thi qua kiém tra thong tin trén Hé thong
thong tin quoc gia vé dang ky doanh nghiép, hién tai don vi quan 1y 1a Phong
bang ky kinh doanh tinh Binh Thuan thudc S& Ké hoach va Pau tu tinh Binh
Thuan khong c6 tén doanh nghiép Cong ty TNHH Xuat nhap khau trai ciy PH, chi
c6 Cong ty TNHH Thuong mai Dich vu xuat nhap khau PH nhung da giai thé, nhung
Toa 4n cap so tham khong xéc minh 1am rd c6 phai Cong ty TNHH Xuét nhap khau
trdi cay PH la COng ty TNHH Thuong mai Dich vu xuat nhap khau PH khdng, néu
phai thi phal dua thanh vién Cong ty vao tham gia t6 tung, nhung Toa an cip so thim
da khong xac minh lam rd, ma xét xur Vang mit Céng ty TNHH Xuét nhap khau trai
Cay PH la vi pham nghiém trong thu tuc td ‘tung. Mat khac, hé so vu 4n con nhiéu mau
thuan vé khoan no chua duoc 1am rd, ma cap phuc thim khong thé khic phuc duoc.

Do d6, dé nghi Hoi dong xét xtr ap dung khoan 3 Piéu 308 B ludt T6 tung dan
su, chap nhan khang cao cta nguyén don, huy ban an so tham va giao ho so vu 4n vé
cho Toa 4n cap so tham giai quyét lai vu an theo quy dinh ctia phép luat.

NHAN PINH CUA TOA AN:

Can cur vao cac chimg ct, tai liéu c6 trong hé so vu an da duoc tham tra
tai phién toa phic tham; trén co s& xem xét day du, toan dién cac tai liéu, ching
ctr, ¥ kién trinh bay cua cac duong su, Luat su va y kién ctia Kiém sat vién tham
gia phién toa phlc tham, Hoi dong xét xir nhan thay:
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[1] Pbi v6i vu an nay, vao ngay 11/5/2020, Toa 4n nhan déan tinh Binh
Thuan da xet xu phic tham 1an 1 huy ban an so tham va chuyén ho so vu an vé
cho Toa an cép so tham giai quyét lai vu 4n, mot trong nhimg 1y do huy an la bo
sOt nguoi tham gia t6 tung 1a Cong ty TNHH Xuat nhap khéu trai cay PH (duogc xac
dinh trén co s¢ “Gidy x4c nhan hang hoa va cong ng” ngay 01/12/2018 do nguyén don
cung cap).

[2] Sa}u khi thu ly 1‘ai vu an, Toa an cép so tham di c6 van ban xé}c minh va
dugc S& K€ hoach va Pau tu tinh Binh Thuan tra 161 tai Cong van s6 418/CV-
DKKD ngay 01/12/2020, v61 ndi dung:

“Oua kiém tra théng tin trén Hé thong thdng tin quoc gia vé ding ky
doanh nghiép, hién tai don vi quan ly la Phong Pang ky kinh doanh tinh Binh
Thudn thuéc S¢ Ké hoach va Pau tw khéng cé tén doanh nghiép Cong ty TNHH
Xudt nhdp khau trdi cdy PH.

Trude ddy, Phong Dang ky kinh doanh c¢6 cdp gzay chimg nhdn dang ky
doan/ nghiép Cong ty TNHH Thwong mai Dich vu xudt nhdp khau PH. Hién nay,
cong ty da gidi thé vao ngay 17/01/2020 (kém theo ban sao théng bdo gidi thé).”

[3] Véi két qua xac minh trén, dang 1y ra Toa 4n cap so thim phai tiép tuc Xac
minh lam rd Céng ty TNHH Xuét nhap khau trai cdy PH duoc dé cap trong “Gidy xac
nhan hang hoa va cong no” ngay 01/12/2018 c¢6 phai 1a Cong ty TNHH Thuong mai
Dich vu xuat nhap khau PH hay khong. Néu dung thi can phai dua thanh vién cua
Cong ty TNHH Thuong mai Dich vu xuét nhap khau PH vao tham gia t6 tung trong
vu an, nhung Toa an cap so tham da khong xac minh 1am 13, van xac dinh nguoi co
quyén loi, nghia vu lién quan la Cong ty TNHH Xuét nhap khau trai cdy PH va tién
hanh tha tuc niém yét, xét xtr vang mat 601 v6i Cong ty TNHH Xuat nhap khau tréi
cay PH 1a vi pham nghiém trong thii tuc t6 tung,

[4] Thiéu sot néu trén ctia Toa an cip so thdm, trong khi tinh trang hd so vu an
cac tai liéu, ching cir con nhiéu mau thuin, chua thé lam 16 viéc mua béan sau riéng
gitra ba Lam Thi D voi ong Nguyén Quang H hay gitta ba Lam Thi D voi Cong ty
PH? Viéc mua ban nhu thé nao? hién co ton tai khoan no nhu ba Lam Thi P khoi kién
khong?

[5] Ttr nhéan dinh trén, xét théy Toa an cap so tham d3 vi pham thu tuc t6
tung, anh huong nghiém trong dén quyen va loi ich hop phéap cua duong su, ma
tai phién toa phuc tham khong thé khac phuc bo sung duoc, nén Hoi dong xét xir
cap phtic tham chap nhan y kién dé nghi ctia Kiém sat vién, Luét su va nguoi dai
dién hop phap cta nguyén don, huy ban an dan sy so tham va chuyen ho so vu
an cho Toa an cap so tham giai quyét lai vu an theo thu tuc so tham theo quy
dinh cua phap luat.

[6] V& 4n phi: Do ban 4n so thim bi huy nén nguoi khang céo khong phai
chiu, an phi dan sy phuc tham, nghTa vu chiu &n phi dugc xéc diph lai khi gidi
quyét lai vu an theo thu tuc so tham theo quy dinh tai khoan 3 Diéu 148 B luat
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t6 tung dan sy, khoan 3 Piéu 29 Nghi quyét sé 326/2016/UBTVQHI14 ngay
30/12/2016 ciia Uy ban Thudng vu Quéc hoi.

Vi cac lé treén,
QUYET PINH:

Can cir vao: Khoan 3 Diéu 148, khoan 3 Diéu 308, khoan 2 Piéu 310 Bo
luat t6 tung dan su; khoan 3 Diéu 29 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 ctia Uy ban thuong vu Qudc hoi;

1. Huy Ban an dan su so tham s 57/2021/DS-ST ngay 23 thang 7 ndm
2021 cta Toa 4n nhan dan huyén Tanh Linh va chuyén ho so vu én cho Toa an
nhan dan huyén Tanh Linh giai quyét lai vu an theo thu tuc so tham.

2. V& an phi:

- Nguoi khang cao nguyén don ba Lam Thi B; Nguoi c¢6 quyén loi, nghia
vu lién quan dng Ao Cong T khéng phai chiu an phi dan sy phac tham. Hoan tra
lai cho 6ng Ao Cong T, ba Lam Thi B mdi nguoi 300.000d6ng (Ba trdm nghin
dong) tam Gmg an phi da ndp theo bién lai thu s6 0007442 ngay 03/9/2021, sb
0007441 ngay 31/8/2021 cta Chi cuc Thi hanh 4n dan sy huyén Tanh Linh.

- Nghi;l vu chiu an phi dugc xac dinh lai khi vu an duogc giai quyét lai theo
thu tuc so tham.

3. Ban an phiic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhén: TM. HQI PONG XET XU

- VKSND tinh B.Thuan; THAM PHAN — CHU TQA PHIEN TOA
- TAND huyén T.Linh;

- VKSND huyén T.Linh;

- Chi cuc THADS huyén T.Linh;

- Cac duong su;

- Luu: ho so, TDS;

Nguyén Hong Thai



