TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Péc 1ap — Tu do — Hanh phiic

Ban an s: 204/2024/DS-PT

Ngay 16 thang 4 nam 2024

“V/v Tranh chip doi nha va doi tién cho
thué nha”.

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdam phdan — Chii toa phién toa: Ba Lé Thi Tuyét Trinh
Cdc Tham phdn: Ba Huynh Thanh Duyén
Ong Nguyén Van Tiru

, - Thuw ky phién toa: Ong Nguyén Tan Duy Minh - Thu ky Toa 4n nhan dan
cap cao tai Thanh pho H6 Chi Minh.
- Dgi di¢n Vign kiém sdt nhén dan cdp cao tgi Thanh pho Ho Chi Minh
tham gia phién toa: Ong Lé Cong Thanh - Kiém sat vién.
~ Ngay 16 thang 4 nam 2024, tai tru s Toa an nhan dan cap cao tai Thanh
pho HO6 Chi Minh xet xtr phic thdm cong khai vu an dan sy thy ly so6
400/2023/TLPT-DS ngay 20 thang 7 nam 2023 vé viéc “Tranh chap doi nha va
doi tién thué nha”.
Do Ban an dan sy so tham s 558/2022/DS-ST ngay 06/5/2022 cia Tda an
nhan dan Thanh pho H6 Chi Minh b1 khang céo.
Theo Quyét dinh dua vu an ra xét xir phtic tham sé 1004/2024/QD-PT ngay
01 thang 4 nam 2024, gitra cac duong su:
- Nguyén don: Ba Ng6 Nhu T, sinh nam 1942; Dia chi: S6 A duong P,
Phuong A, quan G, Thanh pho H6 Chi Minh (vang mat).
Nguoi dai dién theo ity quyén:
1. Ba Nguyén Minh H, sinh nam 1959; ia chi: S6 F B duong s6 A, phuong
B, Quan B (nay 1a Thanh ph6 T), Thanh pho H6 Chi Minh (c6 mat).
, 2. Ong Nguyén Khic V, sinh,nér‘n 1981; bia chi: C C, Chung cu H, duong
s0 B, phuong E, quan G, Thanh pho H6 Chi Minh (c6 mat).
- Bi don: Ong Pham K, sinh ndm 1933 (chét ngay 10/3/2021)
Ngueoi ké thira quyén va nghia vu t6 tung ciia 6ng K:

1. Ong Pham Hung V1, sinh nam 1957 (c6 mat);



2. Ong Pham Manh H1, sinh nim 1963 (Véng mat);
3. Ong Pham Manh H2, sinh nam 1964 (Véng mat);
4. Ong Pham Tuin K1, sinh nim 1966 (ving mit).
Nguoi dai dién theo Gy quyén dng Pham Manh H2, 6ng Pham Tudn K1 12
ong Pham Hung V1 (theo van ban iy quyén so 005120 ngay 07/5/2019) (c6 mat).
Cung dia chi: S6 A duong T, phudong T, Quan A, Thanh phé H6 Chi Minh.
5. Ba Pham Khé}nh H3, sinh najm 1960; Dia chi: S6 C duong N, phuong C,
Quan P, Thanh ph6 H6 Chi Minh (vang mat).
6. Ong Pham Xuan K2; Dja chi: S6 nha A duong B, phuong C, Quan C,
Thanh ph6 H6 Chi Minh (vang mat).
Nguoi dai dién theo Gy quyén cta 6ng Pham Manh H1, ba Pham Khanh
H3, 6ng Pham Xuan K2 la 6ng Pham Hung V1 (theo van ban uy quyén so 016138
ngay 20/11/2023) (c6 mat).
7. Ong Pham Minh H4, sinh nim 1962; Dia chi: H C BosTon, Hoa Ky (vang
mat).
- Nguoi ¢é quyén loi, nghia vu lién quan:
1. Ong Ngb Quang M, sinh nim 1943; Dia chi: G W C, B(vang mat);
2. Ba Nguyén Ngoc Bich N, sinh nim 1997 (vang mit);
3. Ong Nguyén Khic V, sinh ndm 1981; Cing dia chi: C C, Chung cu H,
duong s6 B, phuong E, quan G (c6 mat);
4. Ong Ng6 Viét HS, sinh nam 19’50;‘ Dia chi: B Téjmg F, Block B, Chung
cu A can, Phuong A, quan B, Thanh ph6 H6 Chi Minh (vang mat);
5. Ng6 Nhu S, sinh nim 1948; Dja chi: A Miiller S—NY 13501. USA (ving
mat);
6. Ngé Thi Cam H6, sinh nam 1963; Dia chi: E Darling S. Unit 2A.
Southington CT06489 (vang mat);
7. Ngo Viét D, sinh nam 1951; Pia chi: Am S - 44149 D. Germany (vang
mat);
_ Nguoi dai dién theo uy quyén cia éng M, ba N, 6ng H5, ba S, ba H6, dng
D gom:
- B4 Nguyén Minh H, sinh ndm 1959; Bia chi: S6 F B dudng s6 A, phudng
B, Quan B, Thanh pho H6 Chi Minh (c6 mat).
~ -Ong Nguyén Khéc V, sinh ndm 1981; Bja chi: C C, Chung cu H, duong
s0 B, phuong E, quan G, Thanh pho H6 Chi Minh (c6 mat).
8. Vii Thi Ngoc L, sinh ndm 1971 (Véng mat);



Nguoi dai dién theo uy quyén ba Vit Thi Ngoc L 1 6ng Pham Hung V1;
Cung dia chi: S0 A duong T, phuong T, Quan A, Thanh pho H6 Chi Minh (c6
mat);

9. Pham Xuan T1, sinh nam 2001(V§1ng mat);

10. Tran Thi Thu H7, sinh nim 1963 (Véng mat);
11. Pham Manh D1, sinh nam 1985 (Véng mat);
12. Pham Thi Diéu HS8, sinh nam 1986 (Véng mat);
13. Nguyén Hai A, sinh ndm 1989 (vang mat);

14. Nguyén Ngoc Linh C, sinh nim 2016;

15. Nguyén Minh T2, sinh nim 2019;

Ngueoi gidm hé cho Nguyén Ngoc Linh C va Nguyén Minh T2 14 6ng Pham
Hung V1, sinh nam 1957 (c6 mat);

16. Lé Thi L1, sinh nim 1960 (ving mit);

17. Pham Hong Thién A, sinh nam 1993 (ving mat);
18. Tran Thi H9, sinh nim 1964 (vang mat);

19. Pham Thién P, sinh nam 2002 (vang mit);

Cung cu tri tai dia chi: S6 A duong T, phuong T, Quéan A, Thanh phd Ho
Chi Minh.

- Nguoi khang cao: Pham Manh H1, Pham Khanh H3, Pham Xuan K2 la
nguoi ké thtra quyén, nghia vy to tung cua bi don.

NOI DUNG VU AN:

* Theo don khoi kién ngay 04/4/2017, qud trinh gidi quyét vu dn nguyén
don ba Ngo Thi T3 va dai dién nguyén don trinh bay:

Cin nha s0 A duong T, phudng T, Quan A, Thanh phd Ho Chi Minh do
6ng Ngb Quang H10 va ba Pham Thi b tao lap. Ong Ng6 Quang H10 va ba Pham
Thi D c6 07 (bay) nguoi con chung, gom:

1. Ba Ngo6 Nhu T, sinh nam 1942;

2. Ong Ngb6 Quang M, sinh nam 1943;
3. Ba Ng6 Nhu S, sinh nam 1948;

4, C)ng Ngo6 Viét HS, sinh nam 1950;
5. C)ng Ngo6 Viét D, sinh nam 1951;

~6. Bé’Ngé Thi’Bach Y, sinh nam 1955, ché‘E nam ’2013, co chéng la 6ng
Nguyen Khac S1, chét ndm 2014, con 1a 6ng Nguyen Khac V, sinh nam 1981 va
ba Nguyén Ngoc Bich V2, sinh nam 1997,

7. Ba Ngo Thi Cam H6, sinh nam 1963.
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Trudc nam 1975, cha me ba T 1a 6ng Ngbé Quang H10 va ba Pham Thi b
c6 cho 6ng Pham K (chét nim 2021) va vo 1a ba Pham Thi H11 (chét nim 1998)
thué can nha 124/34 Tran Quang K3 (trudc day 1a dai 16 P), phuong T, Quén A,
Thanh phé H6 Chi Minh (thudc thira dat s6 933 t ban d6 s6 01 S - G, nay 1a thira
s6 102 t& ban d6 sb 48 phuong T) véi gia 10,5 dong/can/nam (khong ky quy),
khong hop dfmg, khong cam két quy dinh thoi han va chi cho 6 6ng Pham K thué.
Sau nam 1975, van t1ep tuc cho thué, 6ng H10, ba B va éng K van khong lap khe
wéc. Ong Pham K tra tién thué nha dén thang 12/1981. Sau do, ong khong tra tién
thué nha nira va lay ly do khong chiu truot gia ctia dong tién. Ong H10 va ba b
c6 dong tién thué trude ba vé viée cho thué nha ké khai ngay 01/01/1981 véi noi
dung cho ngudi thué nha 1a: Nguyén Vin H12, Pham K, Nguyén Thi N1, Lé Vin
K4 thué 04 can nha nay ngay 01/01/1981 dén ngay 31/12/1981 gia 42 déng/4 cin
tirc 10,5 déng/can/nam.

Tir nam 1982, do ong K khong déng tién thué nha, ong H10 va ba b da
nhiéu 1an doi nha, nhung 6ng K khong tra nha, nén ong H10 va ba P ¢6 lam don
doi nha gui toi cac co quan cd tham quyén, nhung dugc tra 10i 1a chua c6 quy dinh
cu thé ctia nha nudc vé van dé nay. Sau khi 6ng H10 mét cac dong thira ké nhiéu
lan thuong luong voi 6ng K nhung khong dugc.

Ngay 27/9/1999, dai dién cac dong thira ké c6 lam to dang ky ké khai cin
nha s6 A dudng T, phuong T, Quan A, Thanh phé H6 Chi Minh. Nam 2006, cac
d6ng thira ké c6 1am don khoi kién tai Toa an nhan dan thanh phé H6 Chi Minh.
Thang 10/2008, tai Uy ban nhan dan phuong T co6 lap Bién ban hoa giai sb
21/BB/HGTP ngay 03/10/2008 giira cac dai dién dong thira ké va cac ho st dung
nha. Theo d6, 6ng K, 0ng V1, 6ng H2 khong c6 v tra lai nha cho nguyén don.

Ngay 04/04/2015, cac dong thira ké ctia 6ng H10 va ba b c6 thong bao doi
nha co sy chimg kién cta Thira phat lai Q. Ngay 04/4/2017, ba Ngo Nhu T c¢6 don
khai kién gai Toa an nhan dan Thanh phé HO Chi Minh, yéu ciu ong Pham K,
ong Pham Manh H2 va nhitng nguoi dang ¢ trong nha 1 T, phuong T, Quén A
phai tra lai nha dat trén va tién cho thué nha tr ngay 01/01/1982 dén ngay
30/4/2022 téng cong la 740.400.000 dong lai cho nguyén don.

Nguyén don tu nguyén chi tra cho bi don gia tri can nha la 502.500.000
(Nam tram 1¢ hai tri¢u ndm tram ngan) dong.
Theo d6, nguyén don yéu cau khai kién cac van dé sau:
~ -Yéu cau 6ng Pham Manh H2 va nhimg nguoi dang cu tr trong can nha
s0 A duong T, phuong T, Quén A, Thanh pho H6 Chi Minh tra lai nha dat trén
cho nguyén don va cac dong thira ké ctia 6ng Ngé Quang H10 va ba Pham Thi .
’ - Yéu cau 6ng Pham Manh H2 va nhimg nguoi ké thira quyén va nghia vu
t0 tung ctia 6ng Pham K phai tra tién thué nha cho nguyén don va cac dong thura
ke ciia ong Ngo Quang H10 va ba Pham Thi D tinh tir ngay 01/01/1982 deén ngay
30/4/2022 tong so tién la 740.400.000 dong.
* Bi don ong Pham K c0 6ng Pham Manh H2 trinh bay:
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Cha 6ng 12 6ng Pham K c¢6 mua cin nha s6 A T, phuong T, Quéan A, Thanh
ph6 Hb Chi Minh cta 6ng Huynh Vin T4 vao thang 7/1958 duoc thuc hién hop
ddng bang gidy tay. Tinh trang nha & vao thoi diém 1958 khong c6 dién nudc va
nha vé sinh, phan gitta twong cii k§ phia trudc va phia sau vach van, méi ngoi.
Nam 1969, vao déng hd nude, naim 1972 lap dat dong hd dién, naim 1997 xin gidy
phep stra chita nha do ong truong phong quan ly do thi ky co xac nhan. Nha nay
mua ban bang gidy tay chwa c6 hop thirc hoa chi quyén, do hd khau thudng tra
va quyén sir dung nha lau chu ho da lay. Nam 1997, 1ap to khai c6 xac nhén cua
UBND phuong T “nha ¢ 6n dinh 39 niam khéng chuyen di noi khac”. Nam 1999,
gia dinh 6ng da dang ky nha dat. Tir nam 1958 dén nam 2019 1a 61 nam ong H2
va tat ca nhimg nguoi trong gia dinh da sng va sinh hoat lién tuc 6n dinh binh
thuong va biét rang can nha trén dugc mua lai tir ong Huynh Van T4, khong phai
thué hodc mudn tra tién thué cho ai. Hing nam déu dong thué tho trach cho nha
nuéc. Do d6, ba Ngo Nhu T kién doi gia dinh 6ng tra lai nha va doi tién thué nha
la khdng dung, nén khong chap nhan yéu cau ciia ba Ngo Nhu T.

* Nguoi c6 quyén loi, nghia vu lién quan 6ng Pham HUng V1 trinh bay theo
ban tw khai ngay 22/4/2019:

Céan nha nay do 6ng Pham K da mua tr Huynh Van T4 vao thang 07/1958
duogc thyc hién hop dong bang gidy tay. Tinh trang nha ¢ vao nam 1958 1a khong
c6 dién nudc va nha vé sinh, phan giita xay tuong cii, phia trudc va phia sau vach
van, mai ngo6i. Nam 1969, vao d6ng hd nude, nam 1972 1ap dit dong ho dién, nam
1997 giay phép stra chira nha do 6ng truong phong quan ly do thi ky co xac nhan.
Nha ndy mua ban bing gidy tay chwa c6 hop thirc hoa chu quyén. Nam 1997, lap
t& khai c6 x4c nhan cia UBND phuong T “nha ¢ 6n dinh 39 nam khong chuyén
dinoi khac”. Nam 1999, c6 dang ky nha dat. Khong chip nhan yéu ciu ciia nguyén
don.

Can cir cong van s6 1470/UBND-TNMT ngay 25/6/2020 c6 ngi dung: Can
nha s6 A T, phuong T, Quén A, Thanh phd Ho Chi Minh theo ty khai cua 6ng
Pham K ¢6 ngudn goc do 6ng Huynh Van T4 lap gidy tay nhuong lai cin nha sd
A hém T (nay mang s6 124/34 Tran Quang K3) phuong T, Quin A, Thanh ph
H6 Chi Minh ndi dung don tuong trinh dugc UBND phuong T, Thanh phd Ho
Chi Minh chung thuc chir ky ngay 13/1/1997 qua trinh str dung co:

- Giay nhuong lai nha & 1ap ngay 28/7/1958 vé viéc ong Huynh Vin T4 cu
ngu tai 1 duong T thoa thudn nhuong lai cdn nha trén cho vo chéng ong Pham K,
ké tir ngay lam gidy nay vo chong 6ng Pham Khuyén q nhan va tra tién thué nha
cho chu ké tir thang 8/1958 tr¢ di cling nhu chiu trach nhiém vé1 cha nhu tuc 1€
da c6. Ban ké khai nha ctra do 6ng Pham K dung tén ké khai nha ctra, muc 24 “Ho
tén chii sé hivu dat: Ngd Quang H10” muc sb 25 “Ho, tén sé hitu nha: Ngb Quang
H10”, dugc Uy ban nhan dan Phuong C1, Quan A xac nhan ngay 17/12/1977.

- To dang ky nha dat do ong Pham K ké khai, dugc Uy ban nhan dan
Phuong T xac nhan ngay 14/9/1999.



Niam 2013, 6ng Pham K ¢6 ndp ho so dé nghi cap gidy chimg nhan dbi voi
can nha trén. Ngay 21/5/2013, Phong T5 c6 cong van so 658/ TNMT tra 101 hd so,
chua thé xét cip gidy chimg nhén cin nha trén do nha c6 ngudn gbc 1a 6ng Huynh
Vin T4 thué & va da nhuong quyén thué lai cho ho 6ng Pham K tir ndm 1958 .

_ Turngay 21/5/2013 cho dén nay Uy ban nhan dan Quan A1 khong tiép nhin
ho so dé nghi cap Giay chirng nhan can nha trén.

Toa an da tién hanh hoa giai khong thanh va mé phién toa xét x.
Tai Ban dén dén sy so tham sé 558/2022/DS-ST ngay 06/5/2022, Toa &n
nhan dan Thani pho Ho Chi Minh quyét dinh.:

Cin ctr khoan 2 Diéu 26, diém a khoan 1 Diéu 37, diém a khoan 1 Diéu 38,
Piéu 273, Khoan 2 Piéu 227, Khoan 3 Piéu 228 Bo luat té tung dan sy ndm 2015;
Cin cir Dicu 186, Dicu 187, khoan 2 Dicu 468 B luat dan sy nam 2015; Can ctr
khoan 3 Piéu 5, diém a khoan 3 Diéu 25 Nghj quyet s& 1037/2006/N Q-
UBTVQHI1 ngay 27/7/2006 cua Uy ban Thudng vu Québc hoi; Can cir Nghi quyét
s6 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy ban thuong vu
Québc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi,
1€ phi Toa an.

Tuyén xu:

1. Chap nhan yéu cau khoi kién ctia nguyén don:

- Budc 6ng Pham Manh H2 cung tat ca nhimg ngudi dang cu tra tai nha dat
s A duong T, phuong T, Quan A, Thanh phd H6 Chi Minh gom dng Pham Hung
V1, dng Pham Tuén K1, ba Vii Thi Ngoc L, 6ng Pham Manh H1, 6ng Pham Xuan
T1, ba Tran Thi Thu H7, 6ng Pham Manh D1, ba Pham Thi Diéu H8, 6ng Nguyén
Hai A, chau Nguyén Ngoc Linh C, chau Nguyén Minh T2, ba Lé Thi L1, ba Pham
Hong Thién A, ba Tran Thi H9, 6ng Pham Thién P1 phai giao tra toan bd nguyén
trang nha dat sé A duong T, phuong T, Quan A, Thanh phd HO Chi Minh cho ba
Ngo Nhu T va cac dong thira ké ctuia ong Ngd Quang H10 va ba Pham Thi .

Ghi nhén viéc nguyén don cho nhitng nguoi ké thira quyén va nghia vu to
tung cua 6ng Pham K duoc luu cu dén hét ngay 30 thang 11 ndm 2022.

- Budc nhitng ngudi ké thira quyén va nghia vu té tung ctia 6ng Pham K
gém cac 6ng ba Pham Hung V1, Pham Manh H1, Pham Manh H2, Pham Tuén
K1, Pham Khanh H3, Pham Xuan K2 va Pham Minh H4 phai thanh toan s6 tién
thué nha tir ngay 01/01/1982 dén ngay 30/4/2022 1a 740.400.000 dong.

2. Ghi nhan sy ty nguyén cua phia nguyén don vé viée thanh toan gia tri
x@y dung can nha so A duong T, phuong T, Quan A, Thanh ph6é Ho Chi Minh
cho cac dong thtra ké cua 6ng Pham K 1a 502.500.000 dong

Ngoai ra, ban an so tham con quyét dinh vé an phi, 18 phi va quyén khang
cao theo quy dinh cua phap luat.



Ngay 25 thang 5 ndm 2022, cac 6ng/ba Pham Manh H1, Pham Khanh H3,
Phan} Xuan K2 c‘(') don khang céo toan bd ban an so tham, dé nghi xét xur lai vu
an dé bao v¢ quyén va lo1 ich hop phap cua phia bi don.

Tai phién toa phiic tham:

Ludt sw Nguyén Van N2 trinh bay: Gia dinh ong Pham K (cha 6ng Pham
Hung V1) va cac anh em cua 6ng V1 chuyén nhuong quyén thué dat cia ong
Huynh Van T4 thuc chat 1a chuyén quyén s& hitu tir nam 1958 & lién tuc, 6n dinh,
chiém hiru cong khai, ngay tinh dén nay 1a 65 nam, chiém hiru ngay tinh trong
thoi gian dai ma khong c6 ai tranh chap. Qua trinh st dung dat 6ng Pham K c6
thuc hién ké khai nha dat nam 1977, nim 1999, thué nha dat tirc thué phi nong
nghiép tir sau nam 1975 dén nay, duoc UBND quén 1 cho stra nha theo gidy phép
s0 24/GP-QLDT ngay 29/01/1997 d¢ sira lai nha tir nha g mai 14 thanh nha hai
tang nhu hién nay. Tur khi st dung nha tir nam 1958 den nay gia dinh P2 thyuc hién
cac giao dich vé hop dong dién nude voi co quan cap nudc dién tir nam 1969 dén
nam 1972 dén nay dé nham phuc vu cudc séng sinh hoat tat yéu hang ngay. Tat
ca nhitng diéu kién nay do ong Pham K tao 1ap nén khong phai ciia 6ng Ngo
Quang H10. Qua trinh sir dung dat ciia ong Pham K théa mén cac quy dinh sau
day: Can ct Diéu 165 ciia Bo luat Dan sy nam 2015 vé chiém hitu c6 cin ¢t phap
luat tirc 1a ong Pham K chuyén nhugng tir 6ng Huynh Van T4, hoan toan khong
biét 6ng Ngo Quang H10 la ai cing nhu cac con cua 6ng Ngb Quang H10 va chwa
ting xuat hién dé giao dich, tham chi phia nguyén don khoi kién cho rang thué
nha nhung khong c¢6 ching tur vé tién thué nha ky voi nhau, khong c6 chung tur
thanh todn tién thué nha, viéc ndm 1981 dng H10 tu ké khai thué dé thué nha nam
1981 ngoai ra khong co chimg ctr gi khac, d6 la hanh vi phap ly don phuong cua
6ng Ngd Quang H10. Piéu 180 ctia Bo luat Dan sy ndm 2015 vé chiém hitu ngay
tinh thi dng Pham K chiém hiru ttr nim 1958 dén nay va chiém hitu lién tuc theo
Diéu 182 ctia Bo luat Dan su nam 2015, chiém hitu cong khai theo Diéu 183 cua
B luat Dan sy nam 2015. Theo An 18 s6 33/2020/AL duoc Hoi dong Tham phan
Toda 4n nhan déan tdi cao ban hanh ¢ tinh hudng 4n 18 phu hop v&i ndi dung vu an
ndy. Cin ¢ vé quyén st dung nha dat cua cac con 6ng Ngd Quang H10 thi ho
khong co bat ky ké khai nha dat nao tir naim 1977 va ké khai theo Chi thi 299/TTg
nam 1980 ctia Thu tudng Chinh phu cting khong c6 ké khai. Mac du c6 ké khai
nam 1999 nhung phia ba Ng6 Thi Bach Y 1a con cua 6ng Ngd Quang H10 khdng
ké khai chu s¢ hitu nha dat nay 13 ai va ké khai sau ngdy 6ng Pham K ké khai. Tai
Cong vin sb 9368/VPPK-KTPC ngay 13/6/2018 Van phong dang ky dat dai
Thanh phd H di chiéu vi tri va cung cap thong tin theo tai liéu luu trir cho ba Ngo
Nhu T ciing thé hién viéc dang ky nha dat qua cac thoi ky sau naim 1975 khong
c6 tén 6ng Ng6 Quang H10 ma tai thira 102 dién tich 40,2m? do 6ng Pham K ké
khai theo tai liéu ban d6 dia chinh nam 2003. Nhu vay, phia nguyén don khong
¢ chtng ctr vé cho thué nha, khong co chimg ctr vé thu tién thué nha cho thué
nha tr nim 1958 dén nay. Do vdy Toa an cap so tham tuyén budc bi don phai tra
tién thué nha tir nim 1982 dén nay 1a khong co6 co sd, khong c6 cin cir. Nhu vay,
c6 thé khang dinh ong Ngd Quang H10 du c¢6 bang khoan s6 933 nam 1950 nhung
khong phai 1a chi s hitu thyc sy ctia nha dat sd A duong T, phuong T, quéin A,
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Thanh phé Ho6 Chi Minh. Can xét trong téng thé ong Pham K méi 1a chii s¢ hiru
thuc té, co dang ky suir dung hon 60 nam dén ngay ong K chét nam 2021 dé cong
nhén quyén s& hitu nha & va quyén sir dung dit cho gia dinh 6ng Pham K va hién
nay 1a cac dong thira ké ctia 6ng Pham Khuyén . Dé nghi Hoi dong xét xir xem
xét khong chap nhan yéu cau khoi kién, khong chip nhan tra tién thué nha cho
nguyén don va cong nhan quyén s& hitu hop phap nha dit s6 A duong T, phudng
T, quan A, Thanh phé H6 Chi Minh cho cac dong thira ké cia 6ng Pham Khuyén.

Ong Pham Himg V1 trinh béy:oCA)ng V1 cho rﬁr}g ndm 1977 cha 6ng 1a dng
Pham K c6 k€ khai, nam 1975 thay doi, c6 bién chuyén nén 6ng K ¢0 lo lang, sau
nay c6 noéi lai mua ctiia 6ng T4. Sau nay nam 1999 6ng K c6 thay doi 161 khai.

Ba Nguyén Minh H trinh bay: Ba H cho rang phia bi don khong c6 gidy to
nao thé hién 1a chu sé hitu. Nam 1977 6ng K di ké khai & UBND phuong C1,
quan A, Thanh phé Ho6 Chi Minh. Nhu vay, viéc ong K néi ¢ tir nam 1958 1a vo
1y, nha c6 chu quyén thi la cua phia nguyén don, 6ng T4 khong phai chu nha do,
c6 moi glay to O sau giai phong. So Tai nguyén va Moi truong Thanh phd H xac
nhan ngudn goc 1a cua 6ng Ngd Quang H10, khdng cho phia dng K lam gidy to
nha. Viéc phia bi don cho rang c6 dong tién tho trach va tién thue phi nong nghiép
thi ba H cho rang khong dong nghia dong tlen tho trach va tién thué phi nong
nghiép 1a chu s¢ hitu nha, phap luat quy dinh rat ro nhing tién d6 khong phai 1a
tién so hiru nha, sir dung dat méi goi 1a quyén, dong tho trach 1a danh trao khai
niém, ngudn gdc 14 6ng Ngd Quang H10 thi bao nhiéu nam ciing 14 ctia ong H10,
phia bi don khdong c6 chirng ctr chirng minh 1a chu s& hitu nha.

- Pai dién Vién kiém sat nhan déan cdp cao tai Thanh phé Hé Chi Minh
tham gia phién toa phdt biéu quan diém gidi quyét vu dn:

Thong qua kiém sat viéc giai quyét vu an, tir khi thu 1y dén thoi d1em hién
nay thdy rang Tham phan; Hoi dong xét xir va nhiing nguoi tham gia td tung da
chap hanh ding quy dinh ctia B9 lut T6 tung dan su, khong c¢6 vi pham.

Vé noi dung: Ngudn gdc nha dat, gidy to nha ctia nguyén don co gidy to
nha cta ché do cil, co gidy ké khai nha dat c6 chinh quyén dia phuong xac nhén,
qua trinh su dyng dat ong Pham K ciing c¢6 ké khai, tuy nhién nguyén don c6 thu
tién sir dung dat, day khong phai 1a truong hop su dung ngay tinh, cong khai, qua
trinh sir dung dat bi don khong c6 gidy to chimg minh quyén s¢ hitu nha dat, ban
an so tham xur théa dang. Do d6 dé nghi Hoi dong xét xir 4p dung khoan 1 Piéu
308 cua Bo luat TO tung dan sy nam 2015, khong chép nhan khang cao cua nhiing
ngudi ké thira quyén, nghia vy t6 tung ctia bi don, gitt nguyén ban an so tham.

NHAN PINH CUA TOA AN:
Can cur vao cdc tai liéu chung cir co tai hé so vu dn, 107 trinh bay cua cac
dirong sie va két qud tranh tung tai phién toa, trén co sé xem xét khdach quan, toan
dién va day dii chitng cir Hoi dong xét xir phiic tham nhén dinh nhw sau:

Vé to tung:



- Ong Pham Hung V1 1a dai dién uy quyen cia 6ng Pham Manh H2, ong
Pham Tudn K1 c6 mit tai phién toa khi Toa an cdp so thdm tuyén an vao ngdy
06/5/2022. Nhung dén ngay 25/5/2022, 6ng Pham Hung V1, 6ng Pham Manh H2,
6ng Pham Tuin K1 méi c6 don khang céo ban an so thém. Nén, khang cao ctua
6ng V1, dng H2, 6ng K1 1a quéa han theo quy dinh tai Diéu 273 cua Bo luat TS
tung dan sy nam 2015. Ngay 14/3/2023, 6ng Pham Hung V1 da rut don khang
c40 qué han néu trén. Do d6, Toa an cap so thim khong tién hanh thi tuc vé khang
c40 qua han dbi véi ong V1, 6ng H2, 6ng K1 la phu hop voi quy dinh cta phap
luét.

- Don khang cdo cua cac 6ng/ba Pham Manh HI, Pham Khanh H3, Pham
Xuan K2 lam trong han luat dinh va hop 1¢ duoc xem xét tai cap phuc tham theo
quy dinh tai Biéu 273, 280 B0 luat To6 tung dan sy nam 2015.

- Nguoi ¢o quyén loi, nghia vu lién quan khong co khang cao da duoc triéu
tap hop 1¢ 1an hai nhung vang mat nén Hoi dong xét xtr tién hanh xét xir vang mat
theo quy dinh tai Diéu 296 B luat T tung dan sy nam 2015.

- Toa én, cép so tham xac dinh quan h¢ tranh chép, thoi ,hiéu kho1 kién va
thu ly gidi quyét 1a dung theo quy dinh tai 30, 35, 37 Bo luat T6 tung dan su.

Ve noi dung:

[1] Theo Bang khoan dién tho s6 933 do Phong chudng khé tai S 1ap ngay
16/10/1950 (BL256-261) thé hién noi dung: “S¢ Pién thé S ban cho dng Ngd
Quang H10 va ba Pham Thi P mét s ddt dién tich 195 mét vudng, tach ra tir phia
tdy ciia bat déng san sé 26 S va 04 can phé nhé bang gach cat trén sé dat nay,
mang sé 124/9bis, 124/10, 124/11 va 124/12 Paqi I P, trong tinh trang xdu...”,
trong d6 ¢ can nha sd A Pai 16 P nay 14 s A dudng T, nguyén don cho rang cin
nha nay do 6ng H10 va ba b (la cha me cua nguyén don) cho 6ng Pham K thué
tir trude nam 1975, dén sau nam 1975 van thué va dong tién thué dén 1981, sau
nam 1981 thi 6ng K khong dong tién thué nita nén nguyén don yéu cau phia bi
don tra tién thué nha tir ngdy 01/01/1982 dén 30/4/2022 va yéu cau bi don tra lai
nha thué. Phia bi don ong K ciing thira nhan cin nha sé A T ¢6 nguén gbc 1a cua
ong H10 va ba b; Tuy nhién, can nha nay 6ng K déa nhan chuyén nhuong tur 6ng
Huynh Van T4 vao thang 7/1958 va chuyen vao sinh song tir nam 1958 dén nay;
nén bi don khong dong ¥y yéu cau tra tién thué nha tir ngay 01/01/1982 dén
30/4/2022 va yéu cau tra nha ctia nguyén don

[2] Theo Cong vian sd 1470/UBND/TNMT ngay 25/6/2020 ciia Uy ban
nhan dan Quan Al phic dép Vin ban cia Toa dn nhan dan Thanh phd Ho6 Chi
Minh, thé hién noi dung: “...qua trinh s dung co: - Gldy nhuwong lai nha o lap
ngay 28/7/1958 vé viéc éng Huynh Van T4 cu ngu tai so A c'hfong T thoa thudn
nhiwrong lai can nha trén cho vo chong ong Pham K, ké tir ngay lam gidy ndy vo
chong éng Pham Khuyén q nhdn va tra tién thué nha cho chi ké tir thang 8 nam
1958 tro di ciing nhw chiu trach nhiém voi chu theo tuc Ié da co”.

Tai Van ban 5O 3967/VNQI ngay 15/6/2018 cua Van phong Dang ky dat
dai Thanh pho H, chi nhanh Q1 v¢ viéc cung cap thong tin thi: “Phiéu xdc minh
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nam 1985 thé hién can nha sé A dwong T, phwong T, Qudn A c6 dién tich xdy
dung la 50, 4m? (dién tich sir dung chinh: 36, 4m?; dién tich sir dung phu: 14m2)
so tang: Trét. Chimg tir quyén s¢ hitu: Bang khoan dzen thé so6 933 ngay
16/10/1955 do Phong chuong khé lap gom 04 can mang sé cii 124/9Bis, 124/10,
124/11, 124/1 Tran Quang K3 (so maoi 124/32, 124/34, 124/36 va 124/38 Tran
Quang K3). Phan dién gidi ciia To xdc minh thé hién: Nha ndy nguyén cia ong
Ngd6 Quang H10 dd cho éng Huynh Vin T4 mudn tiv nam 1958. Pén ngdy
28/7/1958, 6ng T4 khéng muwén nita sang lai cho 6ng Pham Khuyén m (gidy
nhirong nha) cé sw dong y ciia chii nha tire 6ng Ngb Quang H10... .

Nhu vy, theo ndi dung ctia cac vin ban thi 6ng Huynh Vin T4 di chuyén
nhuong cin nha 124/34 Tran Quang K3 cho 6ng Pham K vao ngay 28/7/1958
nhung khong xac dinh 16 1 chuyén nhugng quyén s¢ hitu can nha hay chuyén
quyén thué cin nha.

Xét thay, phia nguyén don cho rang cin nha tranh chap do ong Ngb Quang
H10 cho d6ng Pham K thué nhung lai khong cung cap duoc tai lidu, ching ctr gi
vé viéc cho thué nha; khong c6 hop dong thué nha, khong xac dinh rd thoi diém
cho thug, thoi diém gia dinh ong Pham K chuyén vao sinh song trong cin nha la
vao khi nao ma chi trinh bay chung chung la cho gia dinh 6ng Pham K thué nha
tir trude nam 1975 trong khi gia dinh 6ng Pham K chuyén vao sinh séng trong can
nha 124/34 Tran Quang K3 tir thang 7 nam 1958; cling nhu nguyén don khong
cung cap duoc tai liéu chimg ctr chimg minh duoc viée thanh toan tién thué nha
ctia ong Pham K 13 nhu thé nao, viéc tra tién thué duoc thyuc hién hang thang hay
tra theo timg nam, 6ng K 1a ngudi truc tiép tra tién thué nha hay vo con 6ng K tra,
ai 12 ngudi nhan tién thué nha. .. .tt ca nhimg diéu khoan co ban nhat vé giao dich
thué nha khong dugc nguyén don chirng minh cho yéu cau cua nguyén don.

Qua trinh giai quyét vu an, phia nguyén don cho ring ong Pham K tra tién
thué nha dén nam 1981, tr sau ndm 1981 trd di thi 6ng Pham K khong tra tién
thué nha; 6ng H10 da yéu cau nhiéu 1an nhung 6ng K khong tra nén da gui don
dén co quan co tham quyén va duoc tra 161 la chua c6 quy dinh cu thé ctia Nha
nudc vé van dé nay; sau khi ong H10 mat cac dong thira ké cua 6ng H10 nhiéu
lan thuong luong nhung khong duge. Tuy nhién, phia nguyén don khong cung
cap duoc tai liéu, chimg ctr chimg minh 6ng Ngd Quang H10 da yéu cau 6ng
Pham K tra tién thué; khong cung cap dugc van ban tra 10i clia co quan c6 thim
quyén vé giai quyét yéu cau doi nha cho 6ng H10, ciing nhu khong ching minh
c6 viée thuong luong voi ong K trong khi phia 6ng K khong hé thira nhan sy viée
nay.

Pong thoi, theo nhu ndi dung Bing khoan dién thé s6 933 1ap ngay
16/10/1950 néu tai muyc [1] thé hién: Tinh trang can nha ctia 6ng Ngb Quang H10
1a x4y bang gach, trong tinh trang x4u, cii k§. Cho thay, tir nim 1950 thi cin nha
da roi vao tinh trang xau, cii ky va dén nam 1958, cin nha nay chua hé dugc stra
chita, tu b6 lai. Nén, viéc ong Pham K 1a nguoi dang c6 nhu cau vé nha & rat cao
nhung lai di thué can nha nay, 161 dau tu mot khoan tién 16n dé sira chira nha 1a
khong phu hop véi thuc té thué nha. Mat khac, qué trinh bi don stra chira, xay

10



dung thay d6i kién trac can nha 124/34 Tran ‘Quang K3 dugc dién ra cong khai
nhung nguyén don ciing khong c6 bét cr ¥ kién phan ddi gi vé.

Tir nhitg phan tich trén, c6 co sd xac dinh 6ng Pham K d3 nhan chuyén
nhuong cin nha 124/34 Tran Quang K3 tir nim 1958 va tir nim 1958 dén nay ong
Pham K va vo con 6ng Pham K da thuc hién cac quyén dinh doat, quan 1y, st
dung cua chi s¢ hitu d6i v6i can nha sb 124/34 Tran Quang K3 theo ding quy
dinh cua phap luét. Viéc nguyén don khoi kién yéu cdu bi don tra tién thué tir nha
ngay 01/01/1982 dén ngay 30/4/2022 véi sb tién 740.400.000 dong 1a khong co
co s& chap nhan.

[3] Ngoai ra, theo hd so thé hién thi cin nha 124/34 Tran Quang K3 da
dugc 6ng Pham K dang ky ké khai theo quy dinh cua phap luat; cu the ngay
17/12/1977 dng Pham K ké khai nha dat sb 124/34 theo theo Quyet dinh sb 74/CP
ngay 27/3/1977 ciia Hoi ddng Chinh phu vé cong tac diéu tra thong ké tinh hinh
co ban vé rudng dat; sau d6 ngay 06/4/1999 dng Pham K tiép tuc ké khai dang ky
nha dat theo Quyét dinh 3376/QD-UB-QLRD ngay 11/6/1999 cua Uy ban nhan
dan Thanh phd H Ve viéc dang Iy ke khai nha dat, cap gidy chimg nhan quyén so
hitu nha ¢ va quyen str dung dat ¢ tai do thi; Nam 2013, ong Pham K tiép tuc nop
ho so dé nghi cap gidy ching nhan ddi véi can nha 124/34 theo quy dinh cua  phap
luat. Ngoai ra, gia dinh 6ng Pham K la nguoi thue hién nghia vu thué nha dét cho
Nha nudc xuyén sudt tir nam 1975 dén nay. Pac biét, ong Pham K 1a ngudi duge
Uy ban nhan dan Quéan Al cp gidy phép sira chita nha s6 24/GP-QLDT ngay
29/01/1997 dé sira chita nha tir nha tho so vach gd, mai 14 thanh nha tuong hai
tang kién c¢b nhu hién nay va ciing 1a nguoi truc tiép thuc hién cac giao dich vé
dién, nudc trong can nha.

Nguoc lai, nguyén don cho rang cin nha sé A T 1a cta gia dinh nguyén don
nhung nguyén don lai khong thyc hién viéc dang ky ké khai theo quy dinh cua
phap luat. Qua trinh giai quyét vu an, phia nguyén don cung cp ban ké khai nha
dat nam 1999 caa ba Ngo Thi Bach Y (con 6ng Ngd Quang H10) nhung tai phan
ndi dung thong tin chu so hitu thi khong c6 khai chi s¢ hiru 1a 6ng Ngd Quang
H10 va ba Pham Thi D.

Tai Cong vin s6 9368/VPPK-KTDC ngay 13/6/2018 cta Vin phong Pang
ky déat dai Thanh phd H d6i chiéu vi tri va cung cip thong tin theo tai liéu cho ba
Ngb6 Nhu T ciing thé hién viéc dang ky nha dat qua thoi ky sau nam 1975 khong
c6 tén 6ng Ngd Quang H10 ma tai thira dat s6 102, dién tich 40,2m? do 6ng Pham
K khai theo ban d6 dia chinh nam 2003.

Xét, mic du, nguyén don cung cip dugc Bing khoan dién thd 933 ngay
16/10/1950 dé chtrng minh cin nha s6 124/34 Tran Quang K3 13 do S¢ D1 tho Sai
G bén cho 6ng Ngd Quang H10 vao nim 1950. Tuy nhién, B khoan dién tho nay
chi 13 mot trong nhitng loai gidy t& dé xem xét cip gidy chirmg nhan quyén s hitu
khi c6 dang ky ké khai theo quy dinh cua phap luat va phai c6 qua trinh quan 1y,
sir dung dbi v6i can nha; nhung trong vu an nay ngoai Bang khoan dién tho thi
nguyén don khong cé dang ky ké khai theo dung quy dinh cua phap luat, cling
khong thuc hién cac quyén quan 1y, dinh doat, stir dung can nha tir nam 1958 dén
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nay. Nén, viéc nguyén don dua vao bang khoan dién tho dé yéu ce‘}u bi don trd nha
sau khi b1 don da dang ky ké khailvél quan 1y, st dung can nha 6n dinh, lién tuc
dugc 57 nam 1a khong c6 co s chap nhan, khong phu hop véi quy dinh cia phap
luat.

[4] Nhu da nhan dinh va phan tich néu trén, viéc nguyén don khaoi kién yéu
cau bi don tra tién thué nha tir ngay 01/01/1982 dén ngay 30/4/2022 véi sb tién
740.400.000 ddng va yéu cau tra can nha 124/34 Tran Quang K3 1a khong c6 cin
ctr chap nhan nén khong can thiét phai xem xét dbi véi viéc nguyén don ty nguyén
thanh toan sd tién phia bj don da bo ra stra chita, xay dyng cin nha. Do d6, Hoi
d6ng xét xtr chdp nhan khang cdo cua cac 6ng/ba Pham Manh H1, Pham Khénh
H3, Pham Xuén K2; sira ban 4n so tham, bac toan b yéu cau khéi kién cua nguyén
don ba Ng6é Nhu T.

[5] V& an phi:

[5.1] én phi dan sy so tham: Nguyén don ba Ngo Nhu T 1a ngudi cao tudi
nén dugc mién an phi.

[5.2] An phi dan sy phic thim: Do khang céo duoc chip nhan nén 6ng
Pham Manh H1, Pham Khénh H3, Pham Xuan K2 khong phai ndp.

[6] Céac quyét dinh khac cua an so tham khong c6 khang cao, khang nghi
c6 hiéu lyc thi hanh ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac 1€ trén;

QUYET PINH
_ Céin ¢t khoan 2 Dicu 308, Dicu 309; diém a khoan 1 Diéu 37, diém a khoan

1 Biéu 38 BJ luat T6 tung dan sy nam 2015;

Cin ct Diéu 180, Diéu 182, 183, 236 B¢ luat Dan sy nam 2015;

Cin ctr Nghi quyét sd 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016
ctia Uy ban Thudng vu Qudc hdi quy dinh vé mie thu, mién, giam, thu, ndp, quan
1y va st dung an phi, 1¢ phi Toa an.

Tuyén xur:
1. Chép nhan khang cdo cta cac 6ng/ba Pham Manh H1, Pham Khanh H3,

Pham Xuén K2; Stra ban 4n dén sy so tham sb 558/2022/DS-ST ngay 06/5/2022
cua Toa an nhan dan Thanh ph6 H6 Chi Minh.

2. Bac toan bd yéu cau khoi kién cua ba Ng6 Nhu T vé viéc:

- Budc 6ng Pham Manh H2 cling tat ca nhiing ngudi dang cu tra tai nha dat
s0 A duong T, phuong T, Quan A, Thanh ph6 H6 Chi Minh gom 6ng Pham Hung
V1, 6ng Pham Tuan K1, ba Vi Thi Ngoc L, 6ng Pham Manh H1, 6ng Pham Xuéan
T1, ba Tran Thi Thu H7, 6ng Pham Manh D1, ba Pham Thi Diéu H8, 6ng Nguyén
Hai A, chau Nguyen Ngoc Linh C, chau Nguyen Minh T2, ba Lé Thi L1, ba Pham
Hong Thién A, ba Tran Thi H9, 6ng Pham Thién P1 phai giao tra toan b nguyén

12



trang nha dat s6 A duong T, phuong T, Quén A, Thanh ph6 H6 Chi Minh cho ba
Ng6 Nhu T va cac dong thira ké cua 6ng Ngd Quang H10 va ba Pham Thi D.

- Budc nhitng ngudi ké thira quyén va nghia vu t6 tung ciia 6ng Pham K
gdm cac 6ng ba Pham Hung V1, Pham Manh H1, Pham Manh H2, Pham Tuén
K1, Pham Khanh H3, Pham Xuin K2 va Pham Minh H4 phai thanh toan s6 tién
thué nha tir ngay 01/01/1982 dén ngay 30/4/2022 1a 740.400.000 dong.

3. V& an phi:

3.1. An phi dan sy so thAm: Ba Ng6 Nhu T la nguoi cao tu6i nén khéng
phai ngp. Hoan tra cho ba Ngé Nhu T s6 tién 14.048. 000 dong theo bién lai thu
tién tam tng so AA/2017/0049053 ngay 06/7/2018 va s tién 300.000 dong theo

bién lai thu tién tam Ung s6 AA/2016/0034095 ngay 27/4/2017 ctia Cyc Thi hanh
an dan sy Thanh pho H6 Chi Minh.

3.2. An phi dan su phtc tham: ong Pham Manh H1, Pham Khanh H3, Pham
Xuén K2 khong phai chiu.

4. Truong hop ban 4n, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat thi
hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dén sy
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6; 7 va 9 Luat thi
hanh &n dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai diéu 30
Luat Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhﬁnﬁ. i M TM. HOI DONG XET XU PHUC THAM
- Toa an nhan dan to6i cao; A AN - ’ 7 e

- VKSNDCC tai TP.Ho Chi Mink: (1) THAM PHAN - CHU TOA PHIEN TOA
- TAND TP.HCM; (1)

-VKSND TP.HCM; (1)

- Cuc THADS TP.HCM; (1)

- Nguyén don; (6)

- Bi don; 4)

-NCQLNVLQ 4

- Luu VT (5), HS (2) (BA- NTT).
Lé Thi Tuyét Trinh
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