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V/v Tranh chip vé tién luong.

’ ‘ NI:IAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH
Véi thanh phin Hpi dong xét xir phiic thim gom cé:
Thiam phan - Chu toa phién toa: Ong Nguyén Vian Xuan.
Cac Tham phan: Ong Do Giang.
Ba Phan Thj Ut.
Thu ky Toa an ghi bién ban phién toa: Ba L€ Thi Thu Thuy.
Thu ky Toa &n nhan dan Thanh phd H6 Chi Minh.
Dgi dién Vién kiém st nhan dan Thanh pho Ho Chi Minh:
Ba Huynh Thi Kim Tuyén la Kiém sat vién.

Ngay 03 thang 01 nim 2018 tai tru s& Toa an nhan dan Thanh phd HO Chi
Minh xét xir phiic thdm cong khai vu 4n Lao dong thu 1y s6 47/LDPT ngay 01
thang 8 nam 2017 vé: “Tranh chip vé tién luvong”. Do ban an sb 04/2017/LD-
ST, ngay 20/6/2017 ctia Toa 4n nhan dan Quan G, Thanh phd H6 Chi Minh bj
khang céo cua nguyén don 6ng Phan Htru T.

Theo Quyét dinh dua vu 4n ra xét xir s6 2592/2017/QD-PT ngay 10 thang
11 ndm 2017 va Quy€t dinh hodn phién toa s6 6770/QD-PT ngay 07/12/2017
cua Toa an nhan dan Thanh phé H6 Chi Minh, gitra:

Nguyén don: Ong Phan Hitu T. Sinh ndm 1971,
Dia chi: 26 duong B, phuong N, Quan G, Thanh phd H6 Chi Minh.

Nguoi bao ve quyen va loi ich hop phap cua nguyén don:

Ong H6 Nguyén Lla Luat sw Cong ty Luat N thuoc Poan Luét su Thanh
phé Hb Chi Minh.
Dia chi: 384/8B duong N, phuong L, Quan C, TP. H6 Chi Minh.

Bi don: Cong ty S.
Tru s6: sd 30, buong G, Khu C, phuong P, Thanh phé M, tinh Binh Duong.
Nguoi dai dién theo phap luat: Ong W. Chu tich Cong ty.
Nguoi dai dién theo iy quyén: Ba Chau Kim H.
Dia chi: 284/9 duong T, phuong N, quan N, Thanh phé Hd Chi Minh.

Ngueoi bdo vé quyén va loi ich hop phdp ciia bi don:

Ong Lé Hoang C 1a Luat su Cong ty Luat T thudoc Poan Luat su Thanh
phé Hb Chi Minh.
Dia chi: 9, khu C, duong T, phudng N, quan N, Thanh phd Ho Chi Minh.

Tai phién toa cac duong sy dé€u c6 mat.



NOI DUNG VU AN:

Theo don khoi ki¢n ngay 30/5/2016 va ban ty khai, bién ban hoa giai va
tqi phién toa so thim nguyén don la ong Phan Hitu T va nguoi dai dién theo
uy quyén trinh bay:

Nguyén don 6ng Phan Hiru T dé ky hop dong lao dong sé 01-S-HD/2014
véi Cong ty S (goi tit Cong ty) ngay 28/5/2014, thdi han hop ddng 1a 02 nam,
hét han ngay 27/5/2016, chirc danh Truéng phong kinh doanh, mtc lwong
37.980.000d/thang.

Ngay 14/5/2015 nguyén don nop don xin nghi viéc va ngay 03/6/2015 bi
don ddng ¥ cho nguyén don nghi viéc nhung khong thanh toan s6 tién luong con
thiéu tir ngay 19/4/2015 dén ngay 14/5/2015 13 30.599.000d. Chinh vi vay,
nguyén don khoi kién yéu cu bi don phai thanh toan sb tién trén va 1ai suit do
cham thanh toan luong.

Trong bdn tw khai ngay 13/7/2016 va trong cdc don phdn t6 ngay 13
thang 7 va 16 thang 12 nam 2016 bi don Cong ty S c6 nguwoi dgi di¢n theo iiy
quyén trinh bay:

Cong ty S ¢6 ky hop dong lao dong v6i nguyén don ong Phan Hitu T nhu
nguyén don di trinh bay, véi muc lwong (mdi nhat) 1a 41.000.000d. Ngay
14/5/2015 nguyén don ty ¥ nghi viéc khong c6 1y do chinh dang va ciing khong
bao trudce cho bi don. Ngay 19/5/2015 bi don da c6 thong bao voi nguyén don
vé viéc nguyén don di don phuong chdm dit hop dong lao dong va phai boi
thudng theo quy dinh cta phap luat va d& nghi nguyén don co ¥ kién phan hoi
trong 24 gio, tuy nhién nguyén don di khong phan hdi nén ngay 03/6/2015 bi
don dd ban hanh quyét dinh nghi viéc cho nguyén don véi Iy do 1a “Don phuong
chdm dut hop ddng lao dong trai phap luat”.

Pén thang 7 nim 2015 nguyén don d3 cung cap thong tin khong dung su
that 1én cac bao chi gay thiét hai vé danh du cho bi don. Chinh vi vay, bi don co
yéu cau phan t6 dé can trir nghia vu cu thé:

a/ Khoan tién bdi thuong do don phuong cham dut hop dong lao dong trai
phap luat: 0,5 thang lwong theo hop dong lao dong, tic 41.000.000 d x % =
20.500.000 ¢ (Hai muoi triéu nam tram nghin dong);

b/ Khoan tién bdi thudng do vi pham quy dinh vé thoi han bao trude: 01 thang
luong theo hop dé)ng lao dong, tirc 41.000.000 d (Bén muoi mét triéu dong);

¢/ Khoan tién tam tng (cong tac phi trong thang 6ng T da nhan) la
2.248.900 @ (Hai triéu hai trim bon muoi tAm nghin chin trim dong)

Téng cong la: 63.748.900 & (Sau muoi ba triéu bay trim bon muoi tim
nghin chin trim déng);

d/ Boi thuong ton that vé tinh than 13 10 thang luwong tdi thiéu la
35.000.000 d (Ba muoi lam triéu dong).

d/ Xin 16i va cai chinh cong khai trén cac bao Bao hiém xa hoi, Lao dong
va Nguoi lao dong, 03 s6 lién tiép.

Tai phién toa so tham:



Nguoi dai dién theo uy quyén cua nguyén don trinh bay tai phién tda ngay
25/5/2017: Nhu trong qua trinh t0 tung.

Nguoi dai dién theo Gy quyén ctia bi don trinh bay nhu trong qua trinh t6
tung va trinh bay thém: Hién tai néu vao google hodc cac trinh duyét tim kiém
khac vé Cong ty S thi sy viéc ma 6ng T da trinh bay sai su that nhu cai bay, sa
thai nguoi lao dong hién 1én rat nhiéu, gy cho ngudi doc hiéu lam Céng ty S 13
doanh nghiép khong ton trong phap luat, lira déi ngudi lao dong, 1am cho danh
du, uy tin ciia Cong ty S bi xAm hai nghiém trong, mic d6 lan truyén thong tin
trén mang d3 rong 16n. Do d6, dé nghi cua Cong ty S vé bdi thuong thiét hai vé
ton that tinh than va xin 161 cong khai 1a dang phép lut va rit can thiét nham
phuc hi uy tin cho Cong ty S.

Tai ban 4n lao dong so tham s6 04/2017/LDST ngay 20/6/2017 ciia Toa 4n
nhan dan Quan G, Thanh ph6 H6 Chi Minh da quyét dinh:

Can ct Khoan 1 Piéu 31, diém d Khoan 1 Diéu 36 Bo luat t6 tung dan su
nam 2004 da duoc sira d6i bo sung nam 2011;

Can ct Diéu 235 va diém ¢ Khoan 1 Dicu 259, Khoan 2 Diéu 299, diém e
Khoan 1 Diéu 217, Khoan 4 Piéu 60 va Khoan 1 Diéu 176 Bo luat Té tung dan
sunam 2015;

Cin ctt Khodn 2 Diéu 39, Khoan 1 va Khoan 2 Diéu 43, Khoan 2 Diéu 47,
Diéu 96, Khoan 1 Khoan 2 Diéu 202 Bb luat lao dong nam 2012;

Can ct diém b Khoan 2 Diéu 24 Nghi dinh sé 05/2015/ND-CP ngay
12/01/2015 caa Chinh phii quy dinh chi tiét va thi hanh mot s6 noi dung cia bd
luat Lao dong;

Cin ctr Khoan 3 Diéu 150, Khoan 1 Diéu 604 B¢ luat Dan sy nim 2005;

Cin ot Khoan 4 Diéu 10 va Khoan 1 Diéu 28 Luat bao chi nim 1989 da dugc sira
d6i bd sung nam 1999;

Can ctr Nghi dinh 122/2015/ND-CP ngay 14/11/2015 cua Chinh phu Quy
dinh murc luong tdi thiéu ving d6i Vo1 nguoi lao dong lam viée ¢ doanh nghiép,
lién hi€p hop tac x&, hop tac xa, t6 hop tac, trang trai, hd gia dinh, c4 nhan va
céc co quan to chiic ¢6 st dung lao dong theo hop dong lao dong;

Cian ctr Thong tu s6 07/2014/TT-NHNN ngay 17/3/2014 vé quy dinh 14i
suit véi tién 801 bang dbng Viét Nam cua t6 chirc, ca nhan tai to chirc tin dung
va khoan Piéu 1 Quyet dinh 2173/QD-NHNN ngay 28/10/2014 cua Ngén hang
Nha nuéc quy dinh vé murc lai suat toi da ddi voi tién gui bang Pong Viét Nam
cta t6 chirc, c4 nhén tai to chuc tin dung, chi nhanh ngan hang nudc ngoai theo
quy dinh tai thong tu s6 07/2014/TT-NHNN ngay 17/3/2014.

Can ct diém c tiéu muc 3.3 Muc 3 Phan II Nghi quyét sb 03/2006/NQ-
HDTP ngay 08/7/2006 cua Hoi déng Tham phan Toa an nhan dén ti cao,
huéng dan mot ) quy dinh cta B§ luat Dan sy nam 2005 vé bdi thuong thiét
hai ngoai hop dong;



Cin ct Khoan 2 Diéu 11, Piéu 27 Phap lénh an phi, 1é phi toa an va Danh
muc muc an phi, 16 phi Toa an (Ban hanh kém theo phap 1énh sb
10/2009/UBTVQH12 ngay 27/02/2009);

Tuyén xu:

1/ Chap nhan yéu cau khoi kién cta 6ng Phan Hiru T, budc Cong ty S
phai thanh toan tién luong thang 5 nam 2015 1a 30.599.452 & (Ba muoi triéu
nim trim chin muoi chin ngan bdn trim nim muoi hai dong) va sb tién 1ai do
cham thanh toan tién lwong 1a 3.605.533 d (Ba triéu sau trim 1¢ nim ngan nim
tram ba muoi ba dong), ngay sau khi 4n ¢ hiéu lyc phap lut.

Ké tir ngay 6ng Phan Hitu T c¢6 don yéu cau thi hanh an, goi co quan thi
hanh 4n, néu Céng ty S khong thanh toan hodc thanh toan khong diy du, thi
hang thang Cong ty trach nhiém hiru han S con phai tra cho 6ng Phan Hitu T sb
tién 13i theo 13i suat duoc quy dinh tai Khoan 2 Diéu 468 B luat dan sy nim
2015, tuong tng gitra thoi gian va khoang tién chua thi hanh an.

2/ Pinh chi giai quyét yéu cau phan t ctia Cong ty S vé viéc yéu cau ong
Phan Hitu T phai bdi thuong nira thang tién lwong do chdm dut hop dong lao
dong trai phap luat 1a 20.500.000 ¢ (Hai muoi triéu nim trim ngan dong), boi
thuong do vi pham quy dinh vé thoi han bao trude 1a 41.000.000 d (Bén muoi
mot triéu dong).

3/ Chip nhén yéu cau phan t6 caa Cong ty S, budc éng Phan Hiru T phai
b01 thuong cho Cong ty S 35.000.000 d (Ba muoi lam triéu ddng) tién bu dip
tén that vé tinh than va 2.248.900 d (Hai triéu hai trim bon muoi tam ngan chin
trim dong) tién tam Gng coéng tic phi thang 5 niam 2015, tong cong 1a:
37.248.900 & (Ba muoi bay triéu hai trim bén muoi tim ngan chin trim dong),
ngay sau khi an c6 hi¢u luc phap luat.

Ké tir ngdy Cong ty S c6 don yéu cau thi hanh an, gdi co quan thi hanh
an, néu 6ng Phan Hitu T khong thanh toan hodc thanh toan khong day du, thi
hang thang 6ng Phan Hitu T con phai tra cho Cong ty S s tién 13i theo 13i suét
duoc quy dinh tai Khoan 2 Diéu 468 B luat dan sy nam 2015, tuong ung gitra
thoi gian va khoang tién chua thi hanh én.

4/ Chap nhéan yéu cau phan t6 caa Cong ty S, bugc 6ng Phan Hiru T phai
xin 161 Cong ty S, cong khai trén cac bao Bao hiém x4 hoi, Lao dong, Nguoi lao
dong trong 03 s6 lién tiép, do cung cap thong tin sai 1éch cho béo chi trong viéc
chdm dut hop dong lao dong v6i Cong ty S. Thi hanh ngay sau khi 4n c6 hiéu
luc phap luat.

5/ An phi dan sy so thim:

Ong Phan Hiru T phai ndp 1.117.500 ¢ (Mot triéu mdt trim muoi bay
ngan nim trim dong).

Cong ty S phai ndp 2.871.000 d (Hai triéu tam trim bay muoi mét ngan
dong), dugc khau trir 525.000 d (ndm tram hai muoi lim ngan dong) tién tam
Gmg 4n phi ma Cong ty S da ndp theo bién lai thu tién tam ung an phi s6
AD/2014/0004395 ngay 21/02/2017 va 956.500 d (Chin trdm ndm muoi sau
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ngan nam tram dong) tlen tam tng an phi ma Cong ty S da ndp theo bién lai thu
tién tam Gmg an phi s6 AD/2014/0003561 ngay 19/7/2016; Cong ty S con phai
nop thém 1.389.500 & (Mot triéu ba trim tam muoi chin ngan nam tram dong).

Ngoai ra 4n so tham con tuyén quyén khang cao cho cac bén duong su va
bién phap ché tai d6i véi ngudi khong ty nguyén thi hanh an.

Trong thoi han lugt dinh ngay 04/7/2017 nguyén don éng Phan Hitu T
khdng cdo mét phan bdn dn so tham. Nji dung khang cdo ong Phan Hitu T
khéng nhét T véi dn so thim va dé nghi Toa dn cdp phiic thim xir:

1. Khong chap nhan yéu cau phan t6 ciia Cong ty S, budc 6ng Phan Hiu T
phai b01 thuong cho Cong ty S 35.000.000 d (Ba muoi lam tri¢u ddng) tién bu
ddp ton that vé tinh than va 2.248.900 d (Hai triéu hai trim bdn muoi tam ngan
chin trim ddng) tién tam Ung cong tac phi thang 5 nam 2015, tong cong la
37.248.900 d (Ba muoi bay triéu hai trim bén muoi tdm ngan chin trim ddng).

2. Khong chap nhan yéu cau phan t6 ctia Cong ty S, budc 6ng Phan Hiru T
phai xin 16i Cong ty S cong khai trén cac bao Bao hiém x4 hoi, Lao dong, Nguoi
lao dong trong 03 s6 lién tiép, do cung cap thong tin sai 1éch cho bao chi trong
viéc chdm dut hop dong lao dong véi Cong ty S.

Tai phién toa phiic thim:

Nguyen don ong Phan Hitu T van giit nguyén yéu cdu khang cdo va dé
nghi Toa dan cdp phic tham giadi quyét:

Khong chap nhan yéu cu phan té ctia Coéng ty S budc 6ng Phan Hiu T
phai b01 thuong cho Cong ty S 35.000000 d (Ba muoi lam tri¢u déng) tién bu
ddp ton that vé tinh than va budc 6ng Phan Hitu T phai xin 16i Cong ty S cong
khai trén cac bao Bao hiém x3 hoi, lao dong, ngudi lao dong trong 03 s6 lién
tiép, do cung cép thong tin sai 1éch cho bao chi trong viéc chdm dut hop dong
lao dong véi Cong ty S.

Tai phién toa phiic tham Ludt sw ciia nguyén don cho rang:

Ong Phan Hiru T chi cung cép thong tin cho Béo lao dong chtr 6ng khong
cung cip thong tin trén cac bao khac. Khong cé co sd xac dinh ong T di gay
thiét hai cho Cong ty. Ké tir ngay bao lao dong diang, hai thang sau hai bén gip
nhau hoa giai Cong ty ciing khong c6 ¥ kién gi vé viéc ong phan anh trén béo.
Mit khac, mirc boi thudng 13 10 thang tién luong theo mirc lwong co ban theo
quy dinh ctia phap luat 1a 13 triéu dong. An so tham bat 6ng T phai bdi thuong
35.000000 & (Ba muoi lam triéu déng) 1a khong ding quy dinh ctia phap luat.

Tai phién toa phiic tham bi don Céng ty S dé nghi hiy én so tham.

Tai phién to:a phiic tham Pai dién Vién kiém sdt nhdn dan Thanh pho‘ Ho
Chi Minh phat biéu:

Vé thu tuc t6 tung: Hoi dong xét xtr da tuan thu ddy du cac quy dinh cia
B0 luat to tung dan su.

Vé ndi dung: DBé nghi xtr stra mgt phan ban an so tham.



Vé viée khong chap nhan yéu cau phan té cta bi don Cong ty S budc dng
Phan Hiru T phai b01 thuong cho Cong ty S 35.000.000 d (Ba muoi lam tri¢u
dong) tién bu dap ton that vé tinh than vi khong c6 co so.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u c6 trong hd so vu 4n duoc thim tra tai
phién toa. Can ctr vao két qua tranh luan tai phién toa, két luan cua dai dién Vién
kiém sat nhan dan Thanh phd H6 Chi Minh. Hi dong xét xr nhan dinh:

[1] V& tb tung:

Xét don khang cdo ciia 6ng Phan Hitu T nam trong thdi han luat dinh nén
chap nhan khang cao hop 1€ va dugc dua ra xét xur theo trinh tu luat dinh.

V& thoi hiéu khéi kién ciia nguyén don:

Ngay 03/6/2015 nguyén don da nhan duoc quyét dinh nghi viéc véi Iy do
“Pon phuong cham dit hop dong lao dong trai phap luat”.

Ngay 30/5/2016 nguyén don khoi kién yéu cau bi don phai thanh toan tién
lwong va sb tién 13i do chdm thanh toan luong. Nhu vay, nguyén don da thyc
hién viéc khoi kién vu an ding thot hi¢u khoi kién. Toa an cap so tham cho rang
thoi hiéu khoi kién cua nguyén don van con 1a cé co so.

V& thoi hiéu yéu cau khéi kién cia bi don:

Ngay 13/7/2016 bi don c6 yéu cau phan té dé bu trir nghia vu theo quy
dinh tai khoan 1 va 2 Diéu 43 B6 luat Lao dong bao gdm: Boi thudng nira thang
tlen lwong, bdi thudng do vi pham quy dinh vé thoi han bao trude nhu vy yéu
cau ndy cua bi don di vuot qua 01 nam ké tir ngay biét dugc quyén va loi ich
cia minh bi xam hai (ngdy bi don théng bao nguyén don d vi pham hop dong
lao dong 19/5/2015) nén da vuot qué thot hi¢u khéi kién.

Ngay 20/7/2016 nguoi dai dién theo uy quyén cua nguyén don di c6 van
ban kién nghj 4p dung quy dinh vé thoi hiéu. Nhu vay, can clr vao diém e Khoan
1 Piéu 217 Bo luat T6 tung dan sy nam 2015 Toa an cap so thim quyét dinh
dinh chi giai quyét yéu cau phan t6 dé bu trir nghia vu ctia bi don 1 ¢6 cin ctr.

Ngay 16/12/2016 vi cho riang nguyén don di cung cdp thong tin khong
ding su that trén bao chi gay thi¢t hai vé danh duy, uy tin cua bi don. Do do, bi
don c6 yéu cau phan t6 bo sung bao gdm: Yéu cau bi don bdi thuong thiét hai
do ton that vé tinh than 10 thang luong tdi thiéu, xin 16i cong khai trén cac bao
da dang thong tin sai su that bao gém B4o Bao hiém x3 hdi, B4o Lao dong, Bao
Nguoi lao dong trong 03 s lién tiép. Theo thira nhan ctia nguyén don thi chinh
nguyén don da cung cap thong tin trén cac bao va cac bao di dang tin cia ong,
bao gom bao dién tir Nguoi lao dong ngay 12/10/2015, bao dién tur Lao dong
ngay 06/10/2015, bao dién tir bao hiém xa hoi ngay 28/7/2015. Theo Diéu 607
B6 luat dan sy thi “Thoi hiéu khoi kién yéu cau boi thwong thiét hai la hai nam,
ké tir ngay quyén va loi ich hop phdp cia cd nhdn, phdp nhan, chi thé khac bi
xdm pham”. Nhu vdy, yéu cau phan té nay cua bi don 1a con thoi hiéu khai kién.



Vé ngi dung:

[1] V& yéu cau thanh toan tién lwong ciia nguyén don va yéu ciu tién
1ai do cham thanh toan lwong:

Toa an cdp so thim da cin ctr vao quy dinh ctia Bo luat Lao dong nim
2012 trudng hop ngudi sir dung lao dong dugc khau trir tién luong theo Khoan 1
Piéu 101 “Nguoi sir dung lao déng chi dwoc khdu trir tién lwong ciia nguoi lao
déng dé boi thuong thiét hai do lam hw hong dung cu, thlét bi cua nguoi suw
dung lao dong theo quy dinh tai Piéu 130 ciia Bé ludt nay”. Nhu vay, viéc bi
don tu y khau trtr tién luong cua nguoi lao dong la khong c6 co so phap luat.
Tda 4n cap S0 thAm chap nhan yéu cau cta nguyén don vé viéc budc bi don phai
thanh toan tién lwong cho nguyén don la ¢6 can cu.

DPong thoi Toa an cip so tham 4p dung cac quy dinh cua phap luat dé tinh 1ai
cho nguyén don 1a ¢ can cr va c6 co s& chip nhén.

[2] Vé yéu cAu phan t6 ctia bi don doi nguyén don phai bdi thuwong
nira thang tién lwong do don phuong chim dirt hop dong lao dong trai
phap luit, mot thang tién luong do vi pham théi han bio truéc va tién tam
ung cong tac phi:

Tda an cip so tham cdn ct vao thoi hidu khoi kién dé khong chap nhan yéu
cau phan té ctia bi don theo Khoan 3 Piéu 150 BLDS nam 2015, ciing nhu cac
chimg cr ma bi don cung cap cho Toa an. Toa an cap so tham dinh chi giai
quyet yéu cau doi boi thuong nira thang tién luong do don phuong cham dut hop
ddng lao dong trai phap luat 1a 20.500.000d, bdi thuong do vi pham thot han bao
trude 13 41.000.000d 14 ¢6 can cit va co co sd chap nhan.

Riéng d6i véi khoan tién tam tmg tién cong tac phi 1a 2.248.900 d 14 tai san
cua bi don giao cho nguyén don sir dung khi di 1am viéc cho bi don nhung nguyén
don da nghi viéc, do d6 viéc doi tai san cua bi don 1a khong ap dung thoi hicu.

[3] V& yéu cAu phén to boi thuwong ton that vé tinh than, xin 13i va cai
chinh cong khai trén cic bao Bio hiém xa hoi, bao Lao dong va Biao Nguoi
lao dong:

Theo thtra nhan cta hai bén tai phién toa thi vao ngay 12/5/2015 nguyén
don xin nghi phép 12 ngay dé cham soc cho cha bi giy chan. Theo Khoan 2
Piéu 39 BLLD nim 2012 thi nguoi st dung lao dong khong dugc thyc hién
quyén don phuong chdm dat hop dong lao dong khi “Nguwoi lao déng dang nghi
hang nam, nghi viéc riéng va nhitng truong hop nghi khac dwoc nguoi sir dung
lao dong dong »”. Tuy nhién, theo loi khai nhan cua nguyén don thi vao ngay
13/5/2015 vi can giai quyét mot s6 viéc nén nguyén don van vao lam viéc binh
thuong, sang ngay 14/5/2015 nguyén don nhan dugc dién thoai cua cua Ong
Pham Tan N yéu cau nguyén don phai nghi viéc voi ly do nguyén don xudt hién
tai “cong ty ddi thu canh tranh” (theo bi don d6 13 Cong ty R) va diéu kién thoi
gian 1a viét don dé ngay 13/5/2015, nghi viéc ngay 14/5/2015, ban giao cong
viéc ngay 15/5/2015. Do can cham séc cha nén nguyén don da dong ¥ viét don
xin nghi viéc va ban giao cong viéc theo yéu cau cua bi don. Nhu vay, voi viéc



lam don xin nghi viéc va ban giao cong viée voi nguoi co thim quyén cua bi
don, nguyén don da cham dut viéc ‘nghi phép nguoi s dung lao dong khong con
han ché trong viéc don phuong cham dut h0’p dong lao dong v61 nguyén don, va
su kién con lai can giai quyét 1a viéc nghi viéc, cham dut hcrp dong lao dong cua
nguyén don la ding phap luét hay khong, qua d6 xac dinh viéc nguyén don cung
cap thong tin cho cac bao la ding su that hay khong dé giai quyét yéu cau cua bi
don vé boi thuong thiét hai do ton thit vé tinh than cua phap nhan.

Theo cac chimg cir 13 cac ban in trang web Bao Bao hiém x4 hoi, Bio Lao
dong, Bao Nguoi lao dong thi ndi dung chinh céc tiéu dé bao dua ra 1a bi don da

“gai bay” ngudi lao dong dé budc nguoi lao dong phai nghi viée va boi thudng do
cham dat hop ddng lao dong trai phap ludt, tai phién toa ngay 25/5/2017 nguoi
dai dién theo uy quyén cta nguyén don ciing khiang dinh cac ndi dung néu trén
cac bao la dung sy that va do chinh nguyén don da thong tin cho bao chi. Nhu
vay, can tim hiéu co that su bi don da “gai bay” nguyen don hay khong.

Theo nguyén don thi viéc lam don nghi viéc khong phai do y chi cta 6ng
ma la do 6ng Pham Tan N (thtra 1énh cta 6ng J 1a Gidam ddc ctia Cong ty) budc
nguyén don phai viét don nghi viéc. Tuy nhién, theo bién ban lay 1i khai bo sung
ngay 13/6/2017 ngudi 1am chimg 12 6ng Pham Tan N trinh bay: “Tai Cong van sb
06/2017-CV ngay 02/6/2017 vé viéc Tra 16i xac minh: Ong chwa bao gio nhin
lénh cua ong J budc ong T phai nghi viéc va ban than ong ciing chwa bao gio yéu
cau ong T phai viét don nghi viéc”.

Vé cung cdp thong tin trén bédo chi: Thang 7 naim 2015 nguyén don di cung
cap thong tin cho bao chi khong dung sy thit xtic pham t6i bi don 13 vi pham vao
Khoan 4 Piéu 10 Luat bao chi nam 1989 di duoc sta ddi bd sung nam 1999.
Theo Khoan 1 Piéu 28 vé xtr Iy vi pham cua Luat Bao chi thi “Cor quan bdo chi,
cong ddn théng tin gdy thiét hai cho t6 chirc, cong dan khdc thi phdi boi thuong
thiét hai theo quy dinh cua phap ludt dan sy’

Theo Khoan 1 Piéu 604 Bo luat Dan sy nam 2005 thi “Nguoi nao do 16
cd ¥ hodc 16i vé ¥ xdm pham tinh mang, sirc khoé, danh dw, nhdn pham, uy tin,
tai san, quyén, loi ich hop phdp khdc cia cd nhéan, xdm pham danh dw, uy tin,
tai san cia phdp nhan hodc chii thé khdc ma gdy thiét hai thi phai boi thuong”.
Theo huéng dan tai diém c tiéu muc 3.3 Muc 3 Phan II Nghi quyét sb
03/2006/NQ-HDTP ngay 08/7/2006 cua Hoi ddng Tham phan Toa an nhan dan
tdi cao, huong dan mét sd quy dinh ctia Bg luat Dan sy nam 2005 vé boi thuong
thiét hai ngoai hop dong thi “Mitc boi thirong khodn tién bi ddp ton that vé tinh
than cho nguoi bi xam pham trude hét do cic bén théa thudn. Néu khéng théa
thugn dwoc, thi mirc béi thwong khoan tién bu ddp ton that vé tinh than phai can
cit vao mire do ton that vé tinh than, nhung t6i da khong qua 10 thang liwong t0i
thiéu do Nha mieée quy dinh tai thoi diém gidi quyét béi thuong...’

Tuy nhién, trong vu 4n ndy 1& ra phai dua nguoi co quyén loi, nghia vu
lién quan 1a cac co quan bao chi gém: B4o Bao hiém xi hoi, Bao Lao dong, Bao
Nguoi lao dong vao tham gia t6 tung véi tu cach 1 nguoi c6 quyén lo1, nghia vu
lién quan. Tuy nhién, phia bi don la Cong ty khong c6 yéu cau doc lap phan t6
dé yéu cau cac co quan bao chi bdi thudng thiét hai trong cing vu an nay voi tu
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cach 1a nguoi co quyen lo1, nghia vu lién quan cung mét yéu cau voi nguyén
don. Do do, Toa an cap so tham khong c6 co s dua cac co quan bao chi trén
vao tham gia t6 tung v&i tu cach 1a ngudi co quyén loi, nghia vu lién quan nén
cAp phuc tham khong c6 co sé dé giai quyét trong cing mot vu 4n ma can tach
quan hé boi thuong thiét hai gitra Cong ty voi cac co quan bao chi va nguyén
don ra giai quyét thanh vu kién khac néu sau nay duong su co yéu cau khong tu
giai quyét duoc va dé nghi Toa an giai quyét, nhu viy van dam bao quyén va loi
ich hop phap cua cac bén duong su.

Vé muc boi thuong thiét hai, ding 13 Cong ty khi bi phan 4nh thong tin
sai léch trén bao chi c6 thiét hai dén danh du, uy tin cia Cong ty thi nguoi gay
thiét hai phai bdi thuong. Trong vu 4n ndy ngudi gdy thiét hai khong chi c6
nguoi phan anh (la 6ng Phan Hitu T) va nguoi gay thi¢t hai 1a nguol dang tai
thong tin ciing c6 161, dang 18 khi dang tin ngudi dang tai phai kiém chung tat ca
thong tin ma nguoi phan anh da phan anh néu dang 13 sy that khach quan méi
dugc dang tai. Truong hop nay cac co quan bao chi déa dang tai ngay khi thong
tin chua dugc kiém chimg nén viéc bdi thuong nay cac co quan bao chi co 101 va
cling phai boi thudng va chiu trach nhiém mot phan 16n (phan co ban) vé thiét
hai nay. Tuy nhién, phia Cong ty khong c6 y€u cau khoi kién vai tu cach la yeu
cau ddc lap trong vu an nay, nén Toa an cap so tham khong du can ctr dé giai
quyét, do d6 can tach ra giai quyét thanh vu kién khac néu sau nay c6 vu kién
doi co quan bao chi bdi thuong.

V& khoan tién tam tng tién cong tac phi 1 2.248.900 ¢ ma nguyén don da
nhan cua bi don, nguyén don théng nhét tra lai cho bi don sb tién nay theo bién
ban hoa gidi nén dugc Toa an ghi nhan.

[7] V& an phi:

Do stra 4n so tham nén 4n phi phuc tham cac duong su khong phai chiu.

Vicac le tren,
Can cw cac Piéu 308, Piéu 309, Diéu 313 cua B¢ ludt to tung ddn su;,

QUYET PINH:

Cin ctr Khoan 1 Dicu 31, diém d Khoan 1 Diéu 36 B lujt t6 tyung dan sy
nam 2004 da dugc stra d61 b6 sung nam 2011;

Cian ¢t Diéu 235 va diém ¢ Khoan 1 Piéu 259, Khoéan 2 Diéu 299, diém e
Khoan 1 Diéu 217, Khoan 4 Diéu 60 va Khoan 1 Diéu 176 Bo luat T tung dan
sunam 2015;

Cian ctt Khoan 2 Piéu 39, Khoan 1 va 2 Piéu 43, Khoan 2 Piéu 47, Diéu
96, Khoan 1 Khoan 2 Diéu 202 B luat lao dong nam 2012;

Can ctr diém b Khoan 2 Diéu 24 Nghi dinh s6 05/2015/ND-CP ngay
12/01/2015 caa Chinh phii quy dinh chi tiét va thi hanh mot s6 noi dung ciia bd
luat Lao dong;

Can cir Khoan 3 Diéu 150, Khoan 1 Diéu 604 Bo luat Dan su nim 2005;

Cin cir Khoan 4 Diéu 10 va Khoan 1 Diéu 28 Luét béo chi nam 1989 d dugc stra
d6i bd sung nam 1999;



Can ctr Nghi dinh 122/2015/ND-CP ngay 14/11/2015 cia Chinh phu Quy
dinh murc lwong tdi thiéu viung d6i Vo1 nguoi lao dong lam viée ¢ doanh nghiép,
lién hiép hop tac x4, hop tac xa, t6 hop tac, trang trai, hd gia dinh, c4 nhan va
cac co quan t6 chirc co sir dung lao dong theo hop dong lao dong;

Can _ctr Thong tu s6 07/2014/TT-NHNN ngay 17/3/2014 Ve quy dinh lai
suat véi tién gol bang dong Viét Nam cua to chirc, ca nhén tai to chuc tin dung
va Piéu 1 Quyet dinh 2173/QD-NHNN ngay 28/10/2014 cua Ngan hang Nha
nudc quy dinh vé muc lai suat t6i da dbi véi tién gui bang Pong Viét Nam cia
t6 chirc, c4 nhan tai t6 chirc tin dung, chi nhanh ngan hang nuéc ngoai theo quy
dinh tai théng tu s6 07/2014/TT-NHNN ngay 17/3/2014;

Can ct diém c tiéu muc 3.3 Muc 3 Phan II Nghi quyét sb 03/2006/NQ-
HDTP ngay 08/7/2006 cua Hoi déng Tham phan Toa 4n nhan dan ti cao,
hudéng dan mot sb quy dinh cta Bo luat Dan sy nam 2005 vé boi thuong thiét
hai ngoai hop dong;

Cin ct Khoan 2 Diéu 11, Biéu 27 Phap lénh an phi, 1é phi toa an va Danh
muc muc an phi, 16 phi Toa an (Ban hanh kém theo phap 1énh sb
10/2009/UBTVQHI2 ngay 27/02/2009);

Xir: Chap nhin mot phin yéu ciu khing cio ciia nguyén don ong
Phan Hiru T.

Sira mot phin ban 4n so' tham.

1/ Chip nhan yéu cau khoi kién ctia 6ng Phan Hiru T, budc Cong ty S
phai thanh toan tién lwong thang 5 nim 2015 13 30.599.452 d (Ba muoi triéu
nim traim chin muoi chin ngan bdn trim nim muoi hai dong) va sb tién 1ai do
cham thanh toan tién lwong 1a 3.605.533 d (Ba triéu sau trim 1¢ nim ngan nim
tram ba muoi ba dong), ngay sau khi 4n ¢ hiéu lyc phap lut.

Ké tir ngay 6ng Phan Hitu T c¢6 don yéu cau thi hanh an, goi co quan thi
hanh 4an, néu Cong ty S khong thanh toan hodc thanh toan khong diy du, thi
hang thang Cong ty S con phai tra cho ong Phan Hiru T s tién 13i theo 13i suat
duoc quy dinh tai Khoan 2 Diéu 468 B luat dan sy nam 2015, tuong ung gitra
thoi gian va khoang tién chua thi hanh én.

2/ Pinh chi giai quyét yéu cau phan t ctia Cong ty S vé viéc yéu cau ong
Phan Hitu T phai bdi thuong nira thang tién lwong do chdm dut hop dong lao
dong trai phap luét 1a 20.500.000 & (Hai muoi triéu nim trim ngan dong), boi
thudng do vi pham quy dinh vé thoi han bao trude 1a 41.000.000 d (Bén muoi
mdt triéu dong).

3/ Chap nhin mot phan yéu cau phan t6 ciia Cong ty S, budc éng Phan
Hitu T phai bdi thudong cho Cong ty S tién tam tng cong tac phi thang 5 nim
2015 13 2.248.900 d (Hai triéu hai trim bén muoi tim nghin chin trim dong)
ngay sau khi an c6 hi¢u luc phap luat.

4/ Téch cac quan hé boi thudng thiét hai ngoai hop dong, boi thuong vat
chat, boi thudng danh dy uy tin gitra Cong ty S v6i ong Phan Hiru T va cac co
quan Bao chi gdm Bao Lao dong, Bio Bao hiém va Bio Ngudi lao dong ra giai
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quyét thanh vu kién khéc khi c6 yéu cau cua duong su, néu khong tu thoa thuan
gidi quyét dugc, s€ dugc giai quyet bang vu ki¢n khac.

5/ An phi dan su so tham:

Ong Phan Hitu T phai nop 300.000 d (Ba trim nghin dong) tién an phi.

Cong ty S phai nfp 1.026.149 (Mot triéu khong tram hai muoi sau nghin
mot traim bén muoi chin dong) tién an phi; dugc khau trir 525.000 ¢ (Nam trim
hai muoi lam ngan dong) tlen tam ung an phi ma Cong ty S da ndp theo bién lai
thu tién tam ung an phi s6 AD/2014/0004395 ngay 21/02/2017 va 956.500d
(Chin tram nam muoi sau ngan ndm tram ddng) tién tam Ung an phi ma Cong ty
S di nop theo bién lai thu tién tam tng an phi s6 AD/2014/0003561 ngay
19/7/2016; Cong ty S dugc hoan lai 1a 455.351 d& (Bbn trim nim muoi lam
nghin ba trim nim muoi mét dong).

Thi hanh tai co quan thi hanh 4n dan su c6 thim quyén.

6/ Trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh an dan sy thi ngudi dugc thi hanh 4n dan sy, ngudi phai thi hanh
an dan su co quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh 4n hodc bj cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9
Luat Thi hanh &n dan sy; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai
Diéu 30 Luat Thi hanh 4n dan sy.

An xtr phitic thdm c6 hiéu lyc thi hanh ngay sau khi tuyén an.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- Toa 4n nhan dan Téi cao (1); THAM PHAN - CHU TQA PHIEN TOA
- Toa 4n nhén dan cap cao tai Tp.HCM (1);

- Vién kiém sat NDTp.HCM (2);

- Cuc THA Dan su Tp.HCM (1);

- Toa 4n nhan dan Quan G (2);

- Chi cuc THADan sy Quan G (1);

- Cac duong su (7);

- Luu (10). (25b) Nguyén Viin Xuin
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