TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
QUAN LIEN CHIEU - TP PA NANG Doc 1ap - Tw do - Hanh phic
Ban 4n sb: 57/2019/LD-ST
Ngay: 19-11-2019
VIV tranh chép doi tién luong,
bao hiém xa hoi

, _NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN LIEN CHIEU, THANH PHO PA NANG

- Thanh phan Hgi dang xét xi se tham gém co:

Tham phan - Chui tog phién toa: Ba Pham Thi Thanh Thiiy

CAc Hgi tham nhan dan:

1. Ba Huynh Thi Anh Nguyét

Noi cong tac: Pho chu tich Lién doan Lao dong quan Lién Chiéu, thanh phé
ba Nang

2. Ong Nguyén Coéng Chi

Noi cong tac: Can bg huu tri.

- Ther ky phién toa: Ba Pham Thai Tram Anh - Thu ky Toa an nhan dan
quan Lién Chiéu, thanh phb Ba Ning.

- Pai dign Vign kiém sat nhan dan qudn Lién Chiéu, thanh phé Pa Ning
tham gia phién tda: Ba Pham Ai Linh — Kiém sat vién.

Trong ngay 19 thang 11 nam 2019, tai tru sé Toa an nhan dan quan Lién
Chiéu, thanh phd Ba Ning xét xur so tham cong khai vu an thu ly sé: 57/2019/TLST-
LD ngay 30 thang 7 nam 2019 vé tranh chap “doi tién lwong, bao hiém xa hoi” theo
Quyét dinh dua vu &n ra xét xir s6 115/2019/QDXX-ST ngay 15 thang 10 nim 2019;
Quyét dinh hoan phién toa s6 57/2019/QDST-LD ngay 01 thang 11 nam 2019, gitta
cac duong su:

1. Nguyén don: Ba Trinh Thi My T — sinh nam 1991;

Pia chi: t6 4, phuong N, thi x3 A, tinh Gia Lai.

Nguoi dai dién hop phap cua nguyén don: Ba Lé Thi Ngoc O — sinh nam
1980. Tr0 tai: To 19, phuong H, quan C, thanh phdé Pa Nang 1a nguoi dai dién theo
iy quyén ctaa nguyén don (Vin ban oy quyén ngay 03.6.2019). C6 mit.

2. Bi don: Cong ty TNHH MTV T;
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Dia chi: Buong sb 06, khu cdng nghiép H, quan L, thanh phb DBa Nang.

Nguoi dai dién hop phép cua bi don: Ong Kim Sangb; trii tai: 6 Nangok 74-
gil, G, S, Han Quoc la ngudi dai dién theo phap luat cta nguyén don (Giam doc
Coéng ty TNHH MTV T). Vang mat.

3. Nguwoi c6 quyén loi, nghia vu lién quan: Bao hiém x& hai thanh pho b;

Dia chi: S6 43 X, quan H, thanh phd Pa Néng.

Ngueoi dai hop phap cia nguwoi ¢d quyeén loi, nghia vu lién quan: Ong Tr?}n
Anh H — Chitrc vu: Pho trusng phong Quan ly thu la nguoi ‘dai dién theo uy quyen
cua Ong Pinh Van H — Chuc vu: Giam doc (Van ban uy quyen so 1930/BHXH-QLT
ngay 18.11.2019). C6 mat.

4. Nguoi lam ching: Ba Lé Thi Kiéu Ch — sinh nam 1981;

Dia chi: S6 64/9 Tr, phuong H, quan C, thanh pho Pa Nang. Vang mt va c6
don yéu cau xét Xt vang mat.

NQI DUNG VU AN:

Theo don khéi kién, qua trinh tham gia td tung va tai phién toa, nguyén
don 1a ba Trinh Thi My T va dai dién theo @y quyén 1a ba Lé Thi Ngec O trinh
bay:

Ba Trinh Thi My T vao lam viéc tai Cong ty TNHH MTV T tir ngay
17.11.2014. Qué trinh l1am viéc, ba T ludn chap hanh noi quy, quy dinh caa Céng ty.
Tuy nhién, tir thang 6.2018 Coéng ty chi thanh toan mot phan tién luong va thang
7.2018 Cong ty khéng thanh toan luvong cho ba T. Luong thang 6.2018 cua ba T theo
Bang tong hop tién luong thuong va cac khoan phu cap thang 06/2018 do éng Kim
Sangb — Chuic vu: Giam dbc ky 1a 5.753.690 dong. Ba T da 02 1an nhan chuyén
khoan luong thang 6.2018 thong qua Ngan hang TMCP D — Phong giao dich khach
hang chi nhanh Hai Van: 1an 01 nhan vao ngay 10.7.2018 [a 1.700.000 ddng; lan 02
nhan vao ngay 03.8.2018 la 780.000 dong; tong 02 l1an nhan la 2.480.000 dong. Nhu
vay, Cong ty con ng ba T luong thang 06.2018 1a 3.273.000 dong. Thang 7.2018 ba T
lam du 18 ngay, nhitng ngay con lai Céng ty cho nghi huéng nguyén luwong nén ba T
yéu cau thanh toan theo lwong chinh quy dinh tai Phu luc Hop dong lao dong sé
300/2018/PL ngay 30.12.2017 la 3.966.000 dong; yéu thanh toan tong phu cip la
730.000 dong (trong do: phu cip kinh ky: 30.000 dong; phu cap chuyén can 300.000
ddng; phu cap nudc udng 150.000 déng; phu cip xiang xe 250.000 déng). Tong luong
thang 7.2018 yéu cau la: (3.966.000 dong + 730.000 ddng) — 416,430 ddng (10,5%
tién lvong ma ngudi st dung lao dong phai trich dong bao hiém xa hoi, bao hiémy té
va bao hiém that nghiép cho nguoi lao dong) = 4.279.570 dong. Ngoai ra Cong ty
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con no tién bao hiém xa hoi goc va 1ai d6i véi Bao hiém x& hoi thanh phd b 1a
20.168.442 dong gbc va 2.041.318 dong ldi. Nay ba T yéu cau Toa an budc Cong ty
O trach nhiém:

- Thanh toan cho ba T phan con lai luong thang 6/2018 1a 3.273.000 dong;
lwong thang 7/2018 14 4.279.570 dong. Tong luong yéu cau 1a 7.552.570 ddng.

- Thuc hién dong tién bao hiém xa hoi con no ddi voi Bao hiém xa hoi thanh
phd D: gbc 12 20.168.442 ddng va 14i 1a 2.041.318 ddng. Tong no bao hiém xa hoi 1a
22.209.760 dong.

Tong tién ba T yéu cau 1a 7.552.570 dong + 22.209.760 ddng = 29.762.330
ddng (Hai muoi chin triéu bay tram sau muoi hai ngan ba tram ba muroi dong).

Bi don - Cong ty TNHH MTV T (Dai dién theo phap luat: Ong Kim Sangb —
Chtic vu: Giam ddc) da duoc triéu tap hop & nhung khong dén Toa an dé giai quyét
va ciing khong c¢6 van ban trinh bay y kién.

Theo ban tw khai, quéa trinh tham gia té tung va tai phién toa, ngudi co
quyén lgi nghia vu lién quan la Bao hiém x& hi thanh pho P — Pai dién theo ty
quyén la 6ng Tran Anh H trinh bay:

cong ty TNHH MTV T khéng thuc hién dong bao hiém xa hoi cho ba Trinh
Thi My T tir thang 11.2016 dén thang 7.2018 vai téng sé tién goc la 20.168.442
dong. Ngoai ra do Céng ty TNHH MTV T cham déng bao hiém x& hoi nén phai chiu
tién I4i tir thang 01.2017 dén thang 7.2018 1a 2.041.318 ddng. Tong no goc va i
Cong ty con no 1a 22.209.760 ddong. Viéc tinh 13i cham dong bao hiém x& hoi nim
2017 thuc hién theo Thong bao sé 259/TB-BHXH ngay 02.3.2017 Bao hiém x4 hoi
thanh phd B 1a 15,8%/nam (1,317%/thang); 13i cham dong Bao hiém x& hoi nam
2018 thyc hién theo Thong béo sé 195/TB-BHXH ngay 30.01.2018 cua Bao hiém xa
hoi thanh phé D 1a 14,5%/nam (1,2084%/thang).

Viéc nguoi lao dong khai kién yéu cau Cong ty TNHH MTV T doéng tién bao
hiém x& hoi con no 1a dang quy dinh cia phap luat. Bé nghi Toa an budc Cong ty
TNHH MTV T dong s tién bao hiém xa hoi con ng cho Bao hiém x4 hoi thanh phé
P. Do Céng ty TNHH MTV T nging hoat dong nén Bao hiém x& hoi thanh phé B
chi tinh 14i cham déng dén thang 7.2018, khdng tiép tuc tinh 1ai dén thoi diém xét xu
cling nhu giai doan thi hanh an sau nay.

Nguoi lam chang — ba Lé Thi Kiéu Ch vang mat tai phién toa va co don yéu
cau xin xét xtr vang mat. Tuy nhién, tai Ban tu khai ngay 01.9.2019 ba Lé Thij Kiéu
Ch trinh bay ba phu trach cdng tac hanh chinh nhan sy cua Cong ty TNHH MTV T;
bang cham c6ng timg ngudi lao dong thang 7.2018 (tir ngay 01.7.2018-21.7.2018) 1a
do ba cung cap; c4c tai liéu nay déu duoc trich tir hd so quan ly nhan su trong thoi
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gian 1am viéc tai Cong ty TNHH MTV T. Dé nghi Toa &4n xem xét, giai quyét theo
quy dinh.

Y kién ciia dai dién Vién kiém sat nhan dan quan Lién Chiéu:

- Vé thii tuc to tung: Dai dién Vién kiém sat nhan dan quan Lién Chiéu théng
nhit vé viéc tuan theo phap luit t6 tung trong qué trinh giai quyét vu an ciia Tham
phan, Hoi déng xét xtr, Thu ky phién toa ké tir khi thu Iy vu 4n cho dén trudc thoi
diém hoi déng x¢t xtr nghi an. Cac duong su da dugc dam bao thuc hién dung, d?ly
du cac quyén va nghia vu theo quy dinh cta phép luat td tung dan su; riéng bi don 1a
cong ty TNHH MTV T di khong trinh bay ¥ kién ctia minh va ving mit khong c6 1y
do trong subt qué trinh td tung mac du da dugc Toa an triéu tap hop 1€ nén phai chiu
hau qua phéap 1y vé su vang mit ctia minh.

- Vé ndi dung vu an: Pai dién Vién kiém sat nhan dan quéan Lién Chiéu dé
nghi HDXX chip nhan toan bd yéu cau khai kién cua nguyén don, bude Cong ty
TNHH MTV T thanh toan cho ba Trinh Thi My T mdt phan luong thang 6.2018 va
luong thang 7.2018 14 7.552.570 dong; dong bao hiém xa hoi cho ba Trinh Thi My T
thoi gian tir thang 11.2016 dén thang 7.2018 voi sb tién 22.209.760 dong (trong do
gbc 12 20.168.442 dong va 1ai 1a 2.041.318 dong).

NHAN PINH CUA TOA AN:

Can cu cdc tai liéu, chung cu co trong hé so vu dn, da dwoc tham tra tai phién
toa, can cur vao két qua tranh ludn tai phién toa, Hoi dong xét xu nhdn dinh:

[1] V& thi tuc t6 tung:

Vé tham quyén giai quyét: Tranh chip vé lao dong giira nguyén don ba Trinh
Thi My T va Cong ty TNHH MTV T thudc tham quyén giai quyét cia Toa an nhan
dan quan Lién Chiéu, thanh pho Pa Ning theo quy dinh tai khoan 1 Diéu 32, diém ¢
khoan 1 Piéu 35 va diém a khoan 1 Piéu 39 cta B luat té tung dan sy nam 2015.

V& phién hop kiém tra viéc giao ndp, tiép cén, cong khai chirng ctr va hoa giai:
Tda an nhan dan quan Lién Chiéu d3 mé phién hop kiém tra viéc giao ndp, tiép can,
cong khai chimg ct va hoa giai theo quy dinh tai cac Diéu 208, 209, 210 va 211 cia
Bo6 luat t6 tung dan sy nam 2015. Tai phién toa, nguyén don, nguoi cd quyén 1oi,
nghia vy lién quan khong xuét trinh thém chimg ctr méi.

Bi don Cong ty TNHH MTV T dugc Toa 4n triéu tap hop 1& nhiéu lan ding
quy dinh cua phép luat t6 tung dan sy nhung trong qua trinh giai quyét cling nhu tai
phién toa Cong ty TNHH MTV T vang mat khong c6 1y do. Nguoi lam chimg Lé Thi
Kiéu Ch vang mat nhung da gt 161 khai cho Toa &an va c6 don yéu cau xét xir vang
mat. Vi vay, can ctt vao diém b khoan 2 Bi€u 227, khoan 2 Diéu 229 B luat to tung
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dan sy nam 2015, HDXX tién hanh xét xtr ving mat Céng ty TNHH MTV T va ba
Lé Thi Kiéu Ch.

[2] V& ndi dung tranh chép:

[2.1] Pdi véi tranh chip doi tién lwong: Ba Trinh Thi My T yéu cau Cong ty
TNHH MTV T thanh toan phan con lai luong thang 6/2018 1a 3.273.000 dong; luong
thang 7/2018 1a 4.279.570 dong. Tong lwong yéu cau la 7.552.570 dong.

- B6i v6i luong va phu cap thang 6.2018: HDXX xét thay, theo Bang tong hop
tién lwong thudng va cac khoan phu cap thang 06/2018 do éng Kim Sangb — Chirc
vu: Giam déc ky thi luong ba Trinh Thi My T 1a 5.753.690 dong. Cong ty TNHH
MTV T di chuyén khoan 1an 01 vao ngay 10.7.2018 la 1.700.000 ddng va chuyén
khoan 1an 02 vao ngay 03.8.2018 Ia 780.000 dong. Nhu vay, sb tién lwong thang
6.2018 con lai Céng ty TNHH MTV T chua thanh toan la: 5.753.690 dong —
(1.700.000 dong + 780.000 dong) = 3.273.000 dong.

- Béi voi lwong va phu cip thang 7.2018: HDXX xét thiy, theo Bang chdm
cong thang 7.2018 do ba Lé Thi Kiéu Ch — Chtc vu: Truéng phong nhan sy cung cp
thi tir ngay 01.7.2018 — 21.7.2018 ba T lam du 18 ngay. Theo Cong vin sd 19/2018-
BC ngay 30.7.2018 vé viéc bao cao nhanh tinh hinh ngimg viéc tap thé, dinh Cong tai
cong ty TNHH MTV T cutia ba Lé Thi Kiéu Ch va Cong vin sd 1099/BQL-KHTH
ngay 31.7.2018 vé viéc bao cao tinh hinh nglmg viéc tap thé tai Cong ty TNHH MTV
T cia Ban quan 1y cac khu cong nghiép va ché xuat Pa Nang thi Coéng ty TNHH
MTV T cho nguoi lao dong nghi phép tir ngay 21.7.2018-01.8.2018. Nhu vay, ba T
duoc hudng du lwong va phu cip cua thang 7.2018, cu thé:

+ P6i véi luong thang 7.2018 Cong ty phai thanh toan theo lwong chinh quy
dinh tai Phu luc Hop dong lao dong s6 300/2018/PL ngay 30.12.2017 la 3.966.000
dong.

+ Ba T duoc huong du cac loai phu cip gdm: phu cap kinh ky: 30.000 dong;
phu cap chuyén can 300.000 déng; phu cap nude udng 150.000 dong; phu cip xing
xe 250.000 dong. Tong cong 730.000 dong.

Nhu vay, sb tién luong thang 7.2018 Cong ty TNHH MTV T chua thanh toan
1a: (3.966.000 dong + 730.000 dong) — 416.430 dong (10,5% tién luong ma ngudi sir
dung lao dong phai trich dong bao hiém xi hoi, bao hiém y té va bao hiém that
nghiép cho ngudi lao dong) = 4.279.570 dong.

HPXX xét thay, viéc Cong ty TNHH MTV T khong thanh toan da luong 1a vi
pham Diéu 3 Hop dong lao dong sé 34/2017/HPLP-L3 ngay 16.02.2017. Do dé, ba
T khoi kién, yéu cau Cong ty TNHH MTV T thanh toan mdt phan luong thang
6.2018 va luong thang 7.2018 1a c6 co so. Tong tién luong thang 6.2018 va thang
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7.2018 Céng ty TNHH MTV T phai c6 nghia vu thanh toan cho ba T la: 3.273.000
dong + 4.279.570 déng = 7.552.570 dong.

[2.2] Poi véi tranh chap doi tién bao hiém xa hai: Trong thoi gian tir thang
11/2016 dén thang 7/2018 Cong ty TNHH MTV T khong thyuc hién dong BHXH nén
ba Trinh Thi My T yéu cau Cong ty dong tién BHXH con ng la 22.209.760 dong
(trong d6 gdc 13 20.168.442 dong va 13i 1a 2.041.318 d6ng) cho ba.

HDPXX xét thdy Hop dong lao dong sé 29/HP/2016 ngay 16.02.2016 1a hop
ddng c6 thoi han 01 nam va Hop dong lao dong s6 34/2016/HP ngay 16.02.2017 Ia
hop ddng khong xac dinh thai han. Theo quy dinh khoan 1 Diéu 186 Bo luat Lao
dong, biéu 2 va khoan 2 Biéu 21 Luat Bao hiém x4 hoi thi ngudi st dung lao dong,
nguoi lao dong phai tham gia bao hiém xa hoi bat budc; hang thang nguoi st dung
lao dong co trach nhiém trich tién lwong cua ngudi lao dong dé dong cung mot Iic
vao quy bao hiém x& hoi. Viéc Cong ty TNHH MTV T khéng thuc hién dong bao
hiém x& hoi tir thang 11.2016 dén thang 7.2018 cho ba T 1a trai quy dinh cua phép
luat nén can phai buoc Cong ty thuc hién dong bao hiém x& hoi véi sb tién goc 1a
20.168.442 dong. Do Cong ty TNHH MTV T cham déng BHXH nén phai chiu lai
cham dong theo quy dinh cua Bao hiém xa hoi thanh phé B, cu thé: Nam 2017 thuc
hién theo Thong bao s6 259/TB-BHXH ngay 02.3.2017 Bao hiém x4 hoi thanh phé D
1a 15,8%/mam (1,317%/thang); nim 2018 thuc hién theo Théng béo sé 195/TB-
BHXH ngay 30.01.2018 cua Bao hiém x& hoi thanh phé B 1a 14,5%/nam
(1,2084%/thang). S6 14i cham dong ma Céng ty phai chiu 1a 2.041.318 dong. Nhu
vay, Cong ty TNHH MTV T phai thuc hién dong tién BHXH con no cho ba T Ia;
20.168.442 ddng goc + 2.041.318 dong 14i = 22.209.760 dong.

Do Céng ty TNHH MTV T ngung hoat dong, Bao hiém x& hoi thanh pho B
khong tiép tuc tinh 14i cham dong BHXH phat sinh tir thang 8.2018 nén HPXX
khong xem xét.

Y kién phat biéu cta dai dién Vién kiém sat nhan dan quin Lién Chiéu tai
phién toa 13 pht hop véi quy dinh cua phap luat nén HDXX chap nhan.

[3] An phi lao dong so tham: Cong ty TNHH MTV T phai chiu 4an phi lao dong
so tham 1a (7.552.570 dong + 22.209.760 ddng) x 3% = 29.762.330 dong x 3 % =
893.000 dong.

Vi cac lé trén;
QUYET PINH:

Cian clr vao: - Diéu 32, Piéu 35, Diéu 39, Piéu 147, Piéu 227, Piéu 229, Piéu
271, biéu 273 cua B luat to tung dan sy nam 2015;
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- Piéu 47, Piéu 90, Diéu 96, Diéu 186, Piéu 201 cta Bo luat Lao
dong;

- Diéu 17, Didu 18, Diéu 19, Piéu 21, Diéu 85, Diéu 86, khoan 2
Diéu 89 ctia Luat Bao hiém xa hoi nam 2014;

- Nghi quyét sé 326/2016/UBTVQH14 ngay 30 thang 12 nim
2016 cua Uy ban Thuong vu Qudc hoi.

Tuyén xir:

1. Chap nhéan don khai kién vé viéc “Tranh chip doi tién luong, tién bao hiém
Xa hoi” cua ba Trinh Thi My T.

- Buoc Cong ty TNHH MTV T c6 nghia vu thanh toan cho ba Trinh Thi My T
lwong thang 6.2018 va thang 7.2018 1a 7.552.570 dong.

Ké tir ngay ban an c6 hiéu luc phép luat (d6i voi cac truong hop co quan thi
hanh an ¢ quyén cha dong ra quyét dinh thi hanh &n) hoic ké tir ngay c6 don yéu
cau thi hanh an cua nguoi dugc thi hanh an (d6i véi cac khoan tién phai tra cho nguoi
duoc thi hanh an) cho dén khi thi hanh an xong, bén phai thi hanh an con phai chiu
khoan tién I3i cua sb tién con phai thi hanh &n theo muc I3i suat quy dinh tai khoan 2
Diéu 468 ciia Bo luat Dan sy nam 2015.

- Budc Cong ty TNHH MTV T ¢6 nghia vu dong bao hiém xa hoi cho ba Trinh
Thi My T tai Bao hiém xa hoi thanh phd D trong thoi gian tir thang 11.2016 dén
thang 7.2018 véi so tién 22.209.760 dong (trong dé goc 1a 20.168.442 dong va 13i 1a
2.041.318 dong).

2. An phi lao dong so tham: Cong ty TNHH MTV T phai chiu &n phi lao dong
so tham la 893.000 ddng.

3. Quyén khang céo: Nguyén don, nguoi ¢d quyén loi nghia vu lién quan co
mat tai phién toa c6 quyén khang céo ban an trong han 15 ngay ké tir ngay tuyén an
so tham. Riéng bi don vang mat c6 quyén khang céo trong han 15 ngay ké tir ngay
nhan duoc ban an hoic ban an duoc niém yét.

Truong hop quyét dinh duoc thi hanh theo quy dinh tai Didu 02 Luat Thi hanh
an dan sy thi nguoi dugc thi hanh an, ngudi phai thi hanh an c6 quyén thoa thuan thi
hanh &n, quyén yéu cau thi hanh an, ty nguyén thi hanh &n hoic bi cudng ché thi
hanh an theo quy dinh tai cac Piéu 06, 07, 07a va 09 Luat thi hanh &n dan sy; thoi
hiéu thi hanh 4n duoc thuc hién theo quy dinh tai Biéu 30 Luat Thi hanh an dan su.

Noi nhgn: TM. HOI PONG XET XU SO THAM
- Céc duong su; THAM PHAN - CHU TQA PHIEN TOA
- VKSND quan Lién Chiéu;



- Chi cuc THADS quan Lién Chiéu;
- Luu ho so vu an.

Pham Thi Thanh Thiy



HOI PONG XET XU SO THAM
Cac Hoi thAm nhin dan Tham phan - Chu toa phién toa



