TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO B Doc 1ap — Tu do — Hanh phic
TINH B
Ban 4n s6: 107/2021/ DS-ST
Ngay 14 thang 9 nam 2021
V/v: “Tranh chdp hop dong hop tac ban hang ”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO B
Véi thanh phin Hpi dong xét xiv gom co:
Tham phan - Chu toa phién toa: Ba Nguyén Thi Hang
Céc Hoi tham nhan dan: Ong Nguyén Vin Bang, Ba Hoang Thi Hong

Thu ky Toa an ghi bién ban phién tdoa: Ba Nguyén Thi Thu Trang - Thu ky
Toa an nhan dan thanh phé B

Pai dién Vién kiém sat thanh phd B tham gia phién toa: Ong Tran Van Tri
- Kiém sat vién.

Trong ngay 14 thang 9 nam 2021, tai try s& Toa an nhan dan thanh pho B
Giang, xét x{r so tham cong khai vu an dan sy thy 1y s6 143/2021/TLST- DS
ngay 11 thang 6 nam 2021 vé viéc “Tranh chap hop dong hop tac ban hang”
theo quyét dinh dua vu 4n ra xét xir s6: 88/2021/QDST-DS ngay 19 thang 7 nam
2021, quyét dinh hodn phién toa s6 103/2021/QDST-DS ngay 11/8/2021, quyét
dinh hodn phién tda sé 126/2021/QDST-DS ngay 27/8/2021 giira cac dwong su:

1. Nguyén don: Ong Lai Van T, sinh nam: 1958 (xin ving mit)
Dia chi: S6 nha 01, t6 2, phudng Lé Hong Phong, thanh phd PL, tinh HN

Nguoi dai dién theo ty Q: Ong Hoang Quang Q, sinh nam: 1973 (xin véng
mat)

Pia chi: S6 nha 31, ngd 267, duong Phing Khoang, t6 dan phd sé 5,
phuong Trung Van, quan NTL, thanh pho HN

Theo hop dong uy Q ghi ngay 22/6/2021 giita dng T va 6ng Q.
2. Bi don: Cong ty c¢6 phan LMTDVN

Dia chi: N24, khu dén cu sj quan Quan doan 2, duong Hoang Van Thu,
phuong Dinh k&, thanh pho B, tinh B

~Nguoi dai dién theo phap luat: Ong Nguyén Van C - chuc vu: Tong giam
doc (vang mat)

NOI DUNG VU AN:
Tai don khai kién ghi ngay 15/4/2021, don sura dbi, bd sung don khai kién
ghi ngay 14/5/2021, don khai kién bo sung ghi ngay 07/6/2021, ban tu khai
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ngay 22/6/2021 do nguyén don trinh bay va 1oi khai tiép theo do nguoi dai dién
theo ty Q cua nguyén don trinh bay: Ong Lai Van T va Céng ty c¢6 phan
LMTDVN cé dia chi: N24, khu dan cu s§ quan Quan doan 2, duong Hoang Vin
Thu, phudng Dinh ké, thanh phd B, tinh B, do dai dién 1 6ng Nguyén Vin C -
chtc vu téng gidm doc da ky két hop dong hop tac ban hang s6 058824/HD-
LMTD ngay 29/9/2014, theo hop dong ong T la COng tac vién cua cong ty. Sau
khi ky hop dong 6ng T da nop tién vao cong ty va mua cua cong ty 100 ma san
pham cao héng sam tai thi truong HN, mdi goi tri gia 8.450.000 dong Tong s6
tién 1a 845.000.000 (t&m trdm bon muoi lam trigu) dong. Sau khi 6ng nop tién,
Cong ty khong viét phiéu thu ma giao cho 6ng 100 héa don kiém phiéu xuat kho
va yéu cau 6ng ky vao do Toan bo sé hoa don nay da kich hoat 1én hé thong
may tinh cta cong ty, mdi lan cong ty tra tién hoa hong déu cin cir vao so liéu
trén may tinh dé kiém tra, tra tién hoa hong. Sau dd, 6ng da lay 20 ma san pham
cao hong sam thi cong ty thu lai ciia 6ng 20 hoa don kiém phiéu xuat kho. Mot
thoi gian sau dng dén cong ty lay san pham cao hong sam thi Cong ty noi san
pham chua veé, khdng c6 dé giao, dng da yéu cau cong ty tra lai tién nhung cong
ty khdng tra va hién nay 6ng van con 80 hda don kiém phiéu xuat kho, tong so
tién mua san pham cao hong sdm cong ty van gilt cua 6ng la: 676.000.000 (sau
tram bay muoi sau tri¢u) dong. Nay ong T yéu cau Toa an nhan dan thanh phd B
budc cong ty c6 phan LMTDVN phai tra lai cho 6ng sb tién da ndp tuong ung
Vvé6i s6 hang cao hong sam dd mua caa cong ty gom: 80 ma san pham cao hong
sam x 8.450.000 dong = 676.000.000 (s&u tram bay muoi sau triéu) dong. Ong
khong yéu cau tra tién 14i. Ong T dé nghi Toa an cho vang mat khi xét xir. Ong
Hoang Quang Q la dai dién theo ty Q cua 6ng T ciing ¢6 don Xxin vang mat khi
Xet Xtr.

Ngoai 1oi khai, nguyén don xuat trinh hop dong hop tac ban hang sb
058824 ghi ngay 29/9/2013, quy dinh dang ky cong tac vién ban hang, 80 hoa
don kiém phiéu xuat kho gém c6 lién 2, lién 3.

Bi don Cong ty ¢6 phan LMTDVN c6 dia chi dang ky theo giay phép ding
ky kinh doanh tai N24, khu dan cu sy quan Quan doan 2, duong Hoang Van
Thu, phuong Dinh ké, thanh pho B, tinh B, nguoi dai dién theo phép luat 1a dng
Nguyén Vian C - chirc vu: Tong giam dbc. Toa &n da thyc hién viéc théng bao
thu Iy vu &n, giri gidy triéu tap dén lam viéc, qua két qua xac minh tai dia
phuong noi cong ty co tru s¢ dang ky thi cong ty van ding ky dia chi tru s¢ 1am
viéc tai dia chi trén, nhung dén nay khdng c6 ngudi 1am viéc. Phong ding ky
kinh doanh thudc s¢ ké hoach dau tu tinh B tai cong vin s6 13/CV-PKKD ngay
28/01/2021 xé4c dinh “Cho dén thoi diém hién nay tinh trang cong ty trén cong
thong tin dang ky doanh nghiép Québc Gia la “dang hoat dong”. Cong ty chua c6
hd so giai thé hay phéa san ndp ¢ co quan dang ky kinh doanh. Hién nay cong ty
ciing dang bi ngan chan khong cho thuc hién thu tuc thay d6i ding ky kinh
doanh theo yéu cau cta Chi cyc thi hanh an dan su thanh phé B tai cong van sb
1406/CV - THADS ngay 09/12/2019”. Vi ly do trén, Toa an thuc hién viéc niém
yét cac van ban to tung tai noi co tru s& cua bi don, tai Toa an theo quy dinh cua
phap luat. Nguoi dai dién hop phép cua bi don khong dén Toa an lam viéc,
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khong cd 151 khai, van ban néu y kién quan diém hay giao nop bat cir tai liéu,
chung ctr gi giri Toa an.

Toa an da thu thap cac tai liéu chung ci tai Phong dang ky kinh doanh
thuoc sé ké hoach dau tu tinh B va duoc cung cap céc tai liéu, chiing ctr 12 ban
sao gidy chitng nhan ding ky doanh nghiép cong ty c6 phan lan dau va céc lan
thay ddi tir lan thi nhat dén 1an tha 12, cdng van thdng bao tinh trang hoat dong
cua doanh nghiép.

Tai phién toa: Nguyén don, nguoi dai dién theo uy Q cua nguyén don co
don xin xét xir vang mit, dai dién caa bi don vang mat khong c6 Iy do.

Pai dién Vién kiém sat phat biéu tai phién toa:

Viéc tuan theo phap luat cia Tham phan, Thu ky trong qué trinh giai quyét
vu 4n va ctia Hoi ddng xét xir tai phién toa da chap hanh dung cac quy dinh cta
B luat t6 tung dan su. Viéc chap hanh phéap luat caa nguyén don tir khi thu 1y
vu 4n cho dén khi xét xtr da thyuc hién day du theo quy dinh cua phap luat. Bi
don da duoc tong dat hop 1& nhung khdng dén Toa an lam viéc, khdng tham gia
phién tda, HDXX xét xir vu an theo quy dinh tai diéu 227, 228, 238 cta Bo luat
t6 tung dan su 1a ding phap luat.

Vé noi dung tranh chap: Pé nghi Toa an can ctr diéu 274, Piéu 275, Piéu
280, 504, 510, 512 ctia Bo luat dan su chap nhan yéu cau khoi kién cua nguyén
don, budc Cong ty co phan LMTDVN tra cho 6ng Lai Van T s tién tuong tng
d4 nop mua 80 ma san pham cao hong sdm tri gia 676.000.000 (S&u trim bay
muoi Sau triéu) dong. V& tién Iai khong dit ra xem xét giai quyét. V& an phi bi
don phai chiu theo quy dinh cua phap luat.

NHAN PINH TOA AN

Sau khi nghién ctru céc tai li¢u co6 trong hd so vu 4n duogc thim tra tai phién
toa, sau khi tién hanh nghi an, Hoi dong xét xur nhan dinh:

[1]. Pon khoi kién cta cta 0ng Lai Van T cung cac tai liéu, chirng ctr da
giao ndp cho Toa an hop 1¢, dam bao ding quy dinh ctia B0 luat to tung dan su
v€ hinh thurc va né1 dung don khéi kién.

[2]. Vé thu tuc t6 tung: Toa an di tién hanh trinh tu thu tuc t tung giai
quyét vu an theo quy dinh cia phap luat. Nguyén don da thuc hién day du Q,
nghia vy theo quy dinh cua Bo luat T6 tung dan su. Bi don da duoc téng dat hop
16 cac van ban t6 tung, nhung khong dén lam viéc. Tai phién toa, nguyén don va
nguoi dai dién theo uy Q c6 don xin ving mat, dai dién hop phap cua bi don
vang mat khong co Iy do tai phién toa ngay 11/8/2021, ngay 27/8/2021 va phién
tda ngay 14/9/2021, Tda an can ct quy dinh tai cac diéu 227, 228, 238 cua Bo
lut t6 tung dan su dé xét xir vu &n.

[3].Vé quan hé phép luat, tham Q giai quyét vy an: Giira cong ty cd phan
LMTDVN va 6ng Lai Van T dd ky két hop ddng hop tdc ban hang s
058824/HD-LM ngay 29/9/2014. Trén co s& cua hop dong, ong T ¢4 nop tién dé
dat mua mat hang cao hong sam, 6ng T da duoc cong ty giao tra cho mot sé6 ma



hang, con lai 80 ma hang cao hong sam da nop tién nhung den nay cong ty Van
chua giao du sé hang da mua. Ong T yéu cau Toa &n giai quyét budc cong ty cd
phan LMTDVN tra lai sb tién dd mua hang, day I1a quan hé phap luat giita mot
ca nhan khong c6 ding ky kinh doanh véi doanh nghiép cé gidy chang nhan
ding ky kinh doanh vé ban hang da cap, do d6 HDXX xac dinh day la tranh
chap vé hop dong hop tac ban hang theo quy dinh caa Bo luat dan su. Bi don c6
tru so tai thanh phé B, nén vu an thudc tham Q giai quyét cua Toa &n nhan dan
thanh phd B, tinh B theo qui dinh tai khoan 3 diéu 26; Piém a khoan 1 diéu 35;
Diém a khoan 1 diéu 39 Bo luat t tung dan su.

[4]. V& noi dung:

Loi khai ciia nguyén don xac dinh da mua cua céng ty C6 phan LMTDVN
100 m& san pham cao hong sam, véi tri gia 8.450.000 ddng/01 ma san pham,
tong s6 tién 6ng da ndp cho cong ty 1a 845.000.000 (tdm tram bén muoi lam
triéu) dong. Viéc nop tién dat mua hang da duoc cong ty ghi vao cac hoéa don
kiém phiéu xuat kho va giao lai cho 6ng. Sau khi nop tien mua hang, ong da
duogc cong ty co phan LMTDVWN tra cho 20 g6i hong sam, céng ty thu lai 20 hoa
don kiém phiéu xuat kho. S6 hang hda con lai 12 80 ma san pham tuong ung 6
tién 12 676.000.000 dong chua tra. Xét céc tai liéu, chimg ct 1a 80 hoa don kiém
phiéu xuat kho do nguyén don giao nop cho Toa an thi thay: Tai cac hda don s6

095901/2014;  095902/2014; 095904/2014; 095845/2014; 095862/14;
095847/2014; 095863/2014; 095873/2014; 095872/2014; 095871/2014;
095869/2014;  095924/2014;  095932/2014 095931/2014; 095839/2014;
095933/2014; 095934/2014; 095896/2014; 095897/2014; 095895/2014;
095894/2014; 091891/2014; 905866/2014; 095867/2014; 095864/2014;
095868/2014; 095930/2014; 095928/2014; 095844/2014; 095929/2014;
095848/2014; 095849/2014; 095851/2014; 095854/2014, 095852/2014;
095855/2014; 095853/2014; 095858/2014; 095856/2014; 095857/2014;
095859/2014; 095879/2014; 095906/2014; 095841/2014; 095838/2014;
095837/2014; 095827/2014; 095885/2014; 095840/2014; 095907/2014;
095892/2014; 095889/2014; 095890/2014; 095842/2014; 095888/2014;
095843/2014; 095870/2014; 095881/2014; 095905/2014; 095903/2014;
095860/2014; 095923/2014; 095900/2014; 095846/2014; 095898/2014;
095899/2014; 095876/2014; 095878/2014; 095887/2014; 095836/2014;
095880/2014; 095877/2014; 095865/2014; 095861/2014;, 095936/2014;

095935/2014; 095893/2014; 095886/2014; 095875/2014; 095874/2014 déu ghi
6ng Lai Van T dit hang cao hong sdm theo hop dong s6 058824, mdi san pham
dugc ghi tai mot hoa don, gia san pham la 8.450.000 dong, ngay ghi Ia
29/9/2014. Céc hoa don nay déu c6 dong dau cong ty cd phan LMTDVN, déng
ddu da thu tién, cd chir ky cua 6ng T, ké toan Tran Thi Thu Hién, du giam déc
cua chi nhanh HN Pham Van Tuan. Trong cac hda don trén c6 ghi lién 1: luu
cong ty; Lién 2: Luu kho; Kién 3; Khach hang va cd ghi “Khach nhan hang gui,
luu kho”. Trén thyc té ca lién 2, lién 3 hién déu do khach hang 1a 6ng Lai Van T
giit va da nop cho Toa an. Nhu vay, c6 can cir dé xac dinh hién 6ng T chua lay
s6 hang cta 80 héa don mua hang trén nén cong ty chua thu lai hoa don. Theo
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céc héa don thi tong hang héa 6ng T chua dugc tra 1a 80 géi san pham hang hoa
cao hong sam voi don gia la 8.450.000 déng/Ol san pham, tong tri gia tri la
676.000.000 dong (Sau tram bdy muoi sau triéu) dong. Trong qua trinh giai
quyét vu &n, bi don la Cong ty co phan LMTDVN khdng c6 van ban hay tai liéu,
ching ¢t ndo khéc phan bac y kién, yéu cau cua nguyén don. Tai quyét dinh sb
252/Qb-QLCT ngay 03/10/2016 cua cyc quan ly canh tranh - Bo Cong thuong
v€ vi€e xur Iy vu vi€e canh tranh doi v6i Cong ty c6 phan LMTDVN thi Cong ty
co phan LMTDVN da bi ap dung hinh phat b6 sung va bién phap khac phuc la
thu hoi gidy chung nhan dang ky hoat dong ban hang da cap theo quy dinh tai
diém a khoan 5 Dicu 36 Nghi dinh 71/2014/ND-CP. Ong Lai Van T khoi kién
Yyéu cau bi don phai tra lai so tién twong ing Vi so san pham da dat mua chua
duge tra hoan toan phu hop véi quy dinh tai khoan 2 di€u 16 Nghi dinh
42/2014/ND-CP ngay 14/5/2014 cua Chinh phu quy dinh ve quan ly hoat dong
ban hang da cap va diém c khoan 2 dicu 9 thong tu so 24/2014/TT-BCT ngay
30/7/2014 quy dinh chi tiet mot so dieu cia nghi dinh 42/2014/ND-CP ngay
14/5/2014 ctia Chinh phu, do d6 HBXX chap nhan yéu cau khoi kién cta ong
Lai Van T.

[5]. VVé &n phi: Do yéu cau cua nguyén don dugc chap nhan nén b don phai
chiu toan bd an phj dan su so thﬁm theo quy dinh tai diéu 147 B¢ luat to tung
dan su; khoan 2 dieu 26 Nghi quyet so 326/2016/UBTVQH 14 ngay 30/12/2016
cua uy ban thuong vu Quoc hdi quy dinh vé muc thu, mién, giam, thu nop, quan
ly va sur dung &n phi, 1€ phi Toa an. Nguyén don khéng phai chiu an phi.

[6]. Vé Q khéng cdo: Cac duong su c6 Q khang cdo ban an theo quy dinh
cua phap luat.

Vi céc I€ trén.

QUYET PINH

Cin ctr Diu 274, biéu 275, Dicu 280 diéu 504, dicu 510, diéu 512 cua Bo
luat dan sy nam 2015; khoan 2 Diéu 16 ctua Nghi dinh 42/2014/ND-CP ngay
14/5/2014 cua Chinh phu vé quan 1y hoat dong ban hang da cap;

_ Can cit khoan 3 Piéu 26, diém a khoan 1 Dieu 35, diém a khoan 1 Piéu 39,
biéu 147; biéu 227, Diéu 228, Dicu 238, Dicu 271 Dleu 273 ciaa BO luat To
tung dan su; khoan 2 Piéu 26 cua Nghi quyét sd 326/2016/UBTVQH14
ngay 30/12/2016 ctua Uy ban thuong vu Quédc hdi quy dinh vé mirc thu, mién,
giam, thu, ndp, quan 1y va st dung an phi va 1€ phi Toa an; xu:

Chép nhéan yéu cau khai kién cua 6ng Lai Van T.

Bugc Cong ty co phan LMTDVN phdi trd cho ong Lai Van T so tién
676.000 (Sau tram bay muoi sau triéu) dong.

V& 4n phi: Bj don Cong ty c¢o phan LMTDVN phai chiu 31.040.000 (Ba
muoi mot triéu khong tram bon muoi nghin) dong an phi dan su so tham.

Céac dwong sy vang mit tai phién toa ¢é Q khang céo ban &n tinh tir ngay
nhan dugc ban an tong dat hop 1€ hoac ké tir ngay ban an dugc niém yet.
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Ké tir ngay ban an c6 hiéu lyc phap luat (d6i voi cac truong hop co quan thi
hanh an c6 Q chu dong ra quyét dinh thi hanh an) hodc ké tur ngay co don yéu
cau thi hanh 4an ciia nguoi duogc thi hanh an (d6i véi cac khoan tién phai tra cho
ngudi duoc thi hanh 4n) cho dén khi thi hanh 4n xong, tat ca cac khoan tién,
hang thang bén phai thi hanh 4n con phai chiu khoan tién 13i cta s tién con phai
thi hanh an theo muc 13i suit quy dinh tai khoan 2 Diéu 468 B0 luat dan sy.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan su thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan
s c6 Q thoa thuan thi hanh an, Q yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6; 7, 7a, 7b va 9 Luat
thi hanh an dan su; thoi hi¢u thi hanh &n dugc thuc hién theo quy dinh tai biéu
30 Luat thi hanh an dan su.

Noi nhén: T/M HOI PONG XET XU SO THAM
-VKSND TP B; Tham phan- Chii toa phién toa

- TAND, VKSND tinh B;

- Chi cuc THADS TP B;

- Cac duong su;

- Luu HS, VP.

Nguyén Thi Hing

CAC HQI THAM NHAN DAN THAM PHAN - CHU TQA PHIEN TOA









