TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM

TAI PA NANG Déc 1ap - Tw do - Hanh phuc

Bén an sd: 364/2023/HC-PT

Ngay: 27/9/2023

VIV “ Khiéu kién quyét dinh hanh
chinh trong linh vuc quan Iy dat dai”.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG
- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Thdm phan - Chii toa phién toa:  6ng Truong Cong Thi
Cdc Tham phdn: 6ng Vii Thanh Liém
ba Vo Thi Ngoc Dung
- Thu ky phién toa: ba Dinh Thi Thanh Yén, Thu ky Toa én cép cao tai
ba Nang.
- Pai di¢n Vién kiém sdt nhdn dan cdp cao tai Da Ning tham gia phién
toa: ong Quach Hoa Binh - Kiém sat vién.
Ngay 27 thang 9 nam 2023, tai try so Toa an nhan dan cip cao tai Da
Néng, xét xtr phiic tham cong khai vy an hanh chinh thy Iy s6 182/2023/TLPT-

HC ngay 08 thang 8 nam 2023 vé viée “Khiéu kién quyét dinh hanh chinh trong
linh vuee quan ly dat dai”.

Do Ban 4n hanh chinh so thdm sé 20/2023/HC-ST ngay 17/5/2023 cua
Toa 4n nhan dan tinh Quang Ngai bi khang céo.

Theo Quyét dinh dua vu an ra xét xir s6 3217/2023/QD-PT ngay 06 thang
9 nam 2023, gitra cac duong su:

- Nguoi khéi kién: ong Lé Vian T; dia chi: t0 dan pho C, phuong P, thi xa
b, tinh Quang Ngai. Vang mat.

Nguoi dai dién theo 1y quyén cia nguoi khéi kién: ba Phan Thi Thu T1;
dia chi: B N, phuong N, thi xa b, tinh Quang Ngai. C6 mat.

Nguoi bao vé quyén va loi ich hop phap cua ngudi khoi kién: Ong Lé
Van M - Luat su thuoc Cong ty L thudoc Poan Luat su Thanh phé H. C6 mat.

- Nguoi b kién:

1. Chu tich ﬁy ban nhan dan thi xa b, tinh Quang Ngai;
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~ Nguwoi dai dién theo uy quyén: éng V6 Minh V - Pho Chu tich.
Vang mat.

2. Chit tich Uy ban nhan dan phuong P, thi xa D, tinh Quang Ngai.

~ Ngwoi dai dién theo uy quyén: 6ng Nguyén Tan P - Pho Chu tich.
Vang mat.

- Nguoi khang cdo: Nguoi khoi kién ong Lé Van T.
NOI DUNG VU AN:

Theo don khdi kién dé ngay 01/8/2022, don khéi kién bo sung dé ngay
30/9/12022, trong qud trinh tham gia to tung va tgi phién toa nguwoi dgi dién
theo uy quyén cua nguwoi khoi kién trinh bay:

Ngay 12/7/2021, Chu tich UBND phuong P ra quyét dinh s6 260/QD-
XPVPHC xur phat hanh chinh 6ng L& Van T v€ hanh vi “Dung cong ra vao trdi
phép vi pham ddt danh cho dwong bé” theo diém a khoan 5 Piéu 12 Nghi dinh
100/2019/ND-CP ngay 30/12/2019 cta Chinh phu voi sO tién phat 1a 3.000.000
dong.

Ngay 06/8/2021, ong Lé Van T ¢6 don yéu cau giai quyét giri ¢én Chu
tich UBND phuong P va Chu tich UBND thi xa D v61 nd1 dung sau day: Chu
tich UBND phuong P xtr phat ong Lé Van T la khong dang, vi cac ly do sau
day:

- Pay khong phai 1a dat danh cho dudng bo duge quy dinh trong Nghi
dinh 100 néu trén ma day la dat 1i di riéng cua gia dinh 6ng Lé Van T ra duong
cong cong theo quy dinh tai Diéu 254 B6 luat Dan sy nim 2015.

Ong Lé Van T yéu cau cic cip chimg minh ddy 1 dat danh cho dudng bo,
dat duong bo 1a gi, 16 di riéng, 16i di chung 1a gi. Néu 1a dat danh cho dudng bod
thi n6 dugc thé hién tai ho so phap 1y nao ciia nha nudc thé hién vi tri d6 1a dat
danh cho dudng bg. Va thudc loai duong gi.

Ba V1 khong c6 quyén gi ddi véi 16i di riéng nay cta 6ng Lé Van T vi 16i
di nay da dugc hinh thanh tir trude khi gia dinh 6ng Lé Van T lam nha & tai thua
dat s6 334, to ban do sb 13, phuong P (sau khi giai phong 1975 thi ong Lé Vin
T 1am nha tai thira dat nay).

Ngudn gbc thira dat ba V1 dang ¢ va thua dat ciia 6ng Lé Van T 1a cua
cha ong T chia cho 6ng T va cha chdng cua ba V1 (6ng C) dé 6. Nhu vay day
cling khong phai 1a dt cong cong ma 1a dat cua ong T (16i di riéng vao nha cua
T). V6i nhitng ndi dung chua 16 rang, chua cy thé, chua c6 cin c két luan do 1a
dat danh cho dudng bé ma xir phat hanh chinh 6ng Lé Van T 1a khong dting quy
dinh phép luat.

Pén ngay 20/8/2021, 6ng Lé Van T nhan duoc van ban sé 132/UBND
ngay 18/8/2021 cta Chu tich UBND phuong P vo6i néi dung cho rang ong T xay

dung cong ngd trén phan dat 16i di ngoai di¢n tich dat dugc cap gidy chiung nhan
quyén st dung dat cho 6ng T nén dat nay 1a dat duong giao thong do thi lap theo
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ban d6 dia chinh s6 13 phuong P (ban dd do v& nam 2006) va cac ndi dung tra
161 khéac déu khong dang phap luat.

UBND thi xa b lai két luan 6ng Lé Vian T vi pham duong di cho théy co
su khac nhau vé hanh vi vi pham (Phuong thi phat 6ng T vé hanh vi lan dat danh
cho duong bo; con Thi xa thi két luan 6ng T 1an dat cta duong bg).

- Nam 2006 1ap ban d6 s6 13 x4 P, day 1a ban dd theo du an da dang hoa
nong thon nén khong thé n6i nam 2006 xa P 1a xa b.

- Chu tich UBND phuong P da thé hién trong van ban s6 132 néu trén 1a
ong T xay cong ngod trén phan dat danh cho 161 di chung.

+ Tai diém a khoan 5 Piéu 12 Nghi dinh 100/2019/ND-CP quy dinh “5.
Phat tién tir 2.000.000 dong dén 3.000.000 ddng ddi v6i ca nhén, tir 4.000.000
déng dén 6.000.000 dong ddi voi to chirc thuce hién mot trong cac hanh vi vi
pham sau day: a) Dyng rap, 1éu quan, cong ra vio, tuong rao cac loai, cong trinh
khac trai phép trong pham vi dat danh cho duong bo, trir cac hanh vi vi pham
quy dinh tai diém d khoan 6, diém b khoan 8, diém a khoan 9 Piéu nay”.

Cho thay rang Piéu luat a4p dung cho trudng ‘hop xéy dyng cong ra vao
trén phan dat danh cho duong bo. Con ong T xay cong ngd trén phan dat 16i di
riéng ctia 6ng T ma theo Piéu 4 Thong tu sb 41/2013/TT-BNNPTNT ngay
04/10/2013 goi 1a “Puong ngd”. Ong T khong xay cong ngd trén phan dat danh
cho duong bo.

+ Vay “dat danh cho duong bo” va “dudng bd”, “duong ngd”, “16i di
riéng” c6 phai 1a 1 hay khong hay rd hon 1a “dat” va “dudng” c6 phai 1a 1 hay
khong.

+ Néu “dat” va “duong” khong phai 1a 1 ma “dat” khac véi “duong” thi
viéc Chu tich UBND phuong P ap dung phép luat dé xar phat hanh chinh 6ng T
3.000.000 dong 1a sai hoan toan.

Ong Lé Van T xay dung cong ngd trén phan dat 1a 16i di riéng cua 6ng,
khong xay cong ngd trén phan dat danh cho dudng bd nao hét nén khong vi
pham vao diém a khoan 5 Diéu 12 Nghi dinh 100/2019/ND-CP néu trén.

Chu tich UBND thi x3 P ban hanh Quyét dinh giai quyét khiéu nai lan 2
s6 2652/QD-UBND ngay 19/7/2022 trai phap luat. Chu tich UBND thi xa B cho
rang:

- Ong T l4n x4y dyng cong ngd sat mép duong bé tong xi ming va khong
thudc dat cua ong 1a hanh vi 1an chiém dit cua duong bd, duge quy dinh tai
diém a khoan 5 Diéu 12 Nghi dinh 100/2019/ND-CP ngay 30/12/2019 cua
Chinh pha la dung. Pay la két luat trai phap luat, Piéu 12 Nghi dinh
100/2019/ND-CP quy dinh vé cac hanh vi vi pham “Piéu 12. X phat cic hanh
vi vi pham quy dinh vé sir dung, khai thac trong pham vi dat danh cho dudng
bo... 5. Phat tién tir 2.000.000 dong dén 3.000.000 dong dbi v4i ca nhan, tir
4.000.000 dong dén 6.000.000 dong d6i véi t6 chirc thyc hién mot trong cac
hanh vi vi pham sau ddy: a) Dung rap, 1éu quan, cong ra vao, tudng rao cac loai,
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cong trinh khac trai phep trong pham vi dé:[ danh cho duong b9, trir cac hanh vi
vi pham quy dinh tai diém d khoan 6, diém b khoéan 8, diém a khoan 9 Diéu
nay’.

Céc quy dinh tai diém @ khoan 6, diém b khoan 8, diém a khoan 9 Piéu 12

cling ndi v€ vi pham dat danh cho duong bo nén diéu ludt moi quy dinh khi da
xtt Iy vi pham & diém nay thi khong xt 1y theo diém kia.

Cho thay Chu tich UBND thi x4 D dong nhat gitta “dat ctua duong bo” va
“dat danh cho dudng bd” 1a 1 nhung khong phai nhu vy, ma “dat cta duong
bd” duoc hiéu theo nghia tiéng Viét 1a dudng bo, con “dat danh cho duong bd”
chi 1a dat dé phuc vu cho viéc m¢ duong bo.

Pat cua dudng b va hanh vi 14n chiém dat cua duong bo hay long dudng
dugc quy dinh tai cac khoan b, ¢, d khoan 5 Diéu 12 Nghi dinh 100/2019/ND-
CP “b) Sur dung trai phép long dwong do thi, he phd dé: Hop che; kinh doanh
dich vu an udng; bay, ban hang hoa, stra chira phuong tién, may moc, thiét bi;
rira xe; dit, treo bién hiéu, bién quang céo; xay, dit buc bé; lam mai che hoic
thue hién cac hoat dong khac gay can tr¢ giao thong, trir cac hanh vi vi pham
quy dinh tai diém d, diém d, diém e, diém g khoan 6; khoan 7; diém a khoéan 8
Diéu nay; ¢) Chiém dung long duong d6 thi hoic hé phd duéi 05 m® lam noi
trong, gitt xe; d) Chiém dyng phan duong xe chay hoic 1& dudng cia duong
ngoai do thi dudi 20 m? 1am noi trong, giit xe”.

Cho nén Luat dd quy dinh cu thé thanh nhiéu diém riéng biét nhau 1a cac
diém a, b, ¢, d khoan 5 Diéu 12 néu trén. Néu tring nhau thi khong c6 viée quy
dinh nhiéu diém khac nhau.

Ngoai hanh vi ma Chu tich UBND phuong P cho rang 6ng T vi pham
diém a khoan 5 Piéu 12 Nghi dinh 100 néu trén thi Chu tich UBND phuong P
con cho rang ong T “dung cong ra vao trai phép” 1a khong ding quy dinh cua
phap luat.

Vé trinh ty, thu tuc x{r phat hanh chinh caa Chu tich UBND phuong P:

- Lap bién ban vi pham hanh chinh ngay 10/7/2021 nhung ngay 12/7/2021
ra quyét dinh xir phat hanh chinh la khong dung phap lut vé xtr phat vi pham
hanh chinh. Cu thé:

UBND phuong P 1ap bién ban vi pham hanh chinh nhung khong giao cho
ong T 01 ban la vi pham khoan 3 Diéu 58 Luat xir 1y vi pham hé,l’lh’ chinh;
Khoéng quy dinh thoi han giai trinh cho ong T (thoi han giai trinh it nhat la 05
ngay) 1a vi pham quy dinh tai khoan 2 Diéu 61 Luat xr Iy vi pham hanh chinh.

- V& tinh tiét tang nang:

Chu tich UBND phuong P cho rang viéc ong T khong chap hanh bién ban
hién truong ngay 30/6/2021 dé lam tinh tiét ting nang 1a khong phu hop véi bat

ky quy dinh nao trong Piéu 10 Luat xur 1y vi pham hanh chinh nén vi¢c 4p dung
tinh tiét tdng ndng néu trén la chu quan, gy thiét hai cho 6ng T.
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- V& mirc phat:
~ Viong T khoéng co tinh tiét ting nang, khong co tinh tiét giam nhe nén
nég c6 phai bi phat thi chi bi phat & muc trung binh cua muc phat tai khoan 5
biéu 12 Nghi dinh 100, t6i da muc phat 1a 2.500.000 d@ng. Nhu vay Chu 'EiCh
UBND phuong P dé phat khong ding con phat véi mire t61 da 1a 3.000.000 dong
nén khong dung véi quy dinh tai khoan 4 Dbiéu 23 Luat xtt Iy vi pham hanh
chinh.

Véi nhitng gi 1y 18 trén, 6ng Lé Van T khéi kién yéu cdu Toa an nhan dan
tinh Quang Ngai tuyén:

- Huy Quyét dinh s6 260/QD-XPVPHC ngay 12/7/2021 ciia Chu tich
UBND phuong P v€ xtr Iy vi pham hanh chinh trong linh vyc giao thong duong
bd va dudng sat dé1 voi ong Lé Van T,

- Huy Quyet dinh sb 488/QDb-UBND ngay 19/11/2021 cua Chu tich
UBND phuong P vé viéc giai quyét khiéu nai lan dau cua ong Lé Vian T.

_ - Huy Quyet’ dinh sO 2652/Qb-UBND ngay 19/7/2022 cua UBND thi xa
D vé viéc giai quyét khiéu nai (1an 2) ctia 6ng Lé Van T,

Tai Vin bdin sé 3024/UBND-QLPT ngay 01/12/2022 va sé
1339/UBND-QLPT ngay 08/5/2023, nguwoi bi kign Chii tich UBND thi xa D
trinh bay:

- Viéc 6ng Lé Vin T yéu cau ban hanh quyét dinh thu hoi, hiy bo Quyet
dinh s6 260/QD-XPVPHC ngay 12/7/2021 ctia Chu tich UBND phuodng P vé xur
1y vi pham hanh chinh trong linh vuc giao thong duong bd va duong
sat:

+ Trinh ty tha tuc ban hanh Quyét dinh s6 260/QD-XPVPHC ngay
12/7/2021 cua Chi tich UBND phuong P dam bao quy dinh tai khoan 1 Diéu 66
Luat X 1y vi pham hanh chinh nim 2012. Cu thé: ngay 10/7/2021, UBND
phuong P 1ap bién ban vi pham hanh chinh déi v6i hanh vi xay dung tru cong
trai phép ctia ong L& Van T (6ng Lé Van T khong ky vao bién ban vi pham hanh
chinh, UBND phuong P d¢3 moi 02 ngudi 1am chang), dén ngay 12/7/2021, Chu
tich UBND phuong P ban hanh Quyét dinh sé 260/QD-XPVPHC xur phat Vi
pham hanh chinh ddi véi ong Lé Van T. Nhu vy, thoi gian ban hanh Quyét
dinh xir phat vi pham hanh chinh 1a sau 02 ngay, ké tir thoi diém 14p bién ban vi
pham hanh chinh la ding quy dinh phap luat.

+ NoOi dung bién ban vi pham hanh chinh: Bién ban vi pham hanh chinh
duge T cong tac cia UBND phuong P 1ap ngay 10/7/2021 dam bao cic noi
dung quy dinh tai khoan 2, 3 Piéu 58 Luat Xt Iy vi pham hanh chinh nim 2012.
Tai thoi diém 1ap Bién ban vi pham hanh chinh 6ng T c6 mat, nghe doc bién ban
nhung khong ky vao bién ban, UBND phuong P moi 6ng Ping Van X — T
truong T6 dan phd 3 va 6ng Huynh Quang P1 - Trudng Ban cong tac Mit tran
T6 dan phé 3 1a 02 nguoi lam ching su viéc. Sau khi 18p bién ban vi pham hanh
chinh, UBND phuong P da giao cho 6ng Lé Van T 01 ban theo quy dinh. Tuy
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nhién, trong bién ban vi pham hanh chinh khong thé hién viéc éng Lé Van T ¢6
hanh vi: khong chap hanh bién ban hién truong ngay 30/6/2021 dé xac dinh 1a
tinh tiét ting ning duoc quy dinh tai khoan 1 Diéu 10 Luat X 1y vi pham hanh
chinh nam 2012 1a thiéu sot cia UBND phuong P.

1 Noi dung cua quyét dinh xir phat: Pam bao cc ndi dung quy dinh tai
Diéu 68 Luat xtr Iy vi pham hanh chinh nam 2012.

- Xac dinh hanh vi vi pham: Ngay 30/6/2021, khi T6 cong tac cia UBND
phuong P dén 1ap bién ban vi pham, to cong tac di tién hanh kiém tra Gidy
Chung nhan quyén sir dung dat dbi voi thira dat sé 334, to ban d6 s6 13 dimg tén
6ng Lé Van T va ba Duong Thi H, xac dinh phan tru céng do ong T dung 13 lan
chiém dat cua duong giao thong. Day 1 tuyén dudng tir nha 6ng Nguyén T2 di
nha 6ng Lé Van T (ky hi¢u X51) dugc Chu tich UBND huyén D (nay 1a Chu
tich UBND thi xa D) phé duyét trong D6 4n quy hoach chung xay dung noéng
thon méi tai Quyét dinh s6 5292/QD-UBND ngay 28/12/2018 va da dugc dau tu
nam 2018 bang bé tong xi mang theo chuong trinh hd tro xi mang cia UBND
tinh. Tuyén duong nay dugc quy hoach 1a duong giao thong nong thon ngo, xom
theo phan cap la thudc tham quyén quan 1y cia UBND phuong P. Viéc ong T
xay dung try cong sat mép duong bé tong xi mang va khong thudce dat ctia minh
12 hanh vi 14n chiém dat cua duong bd, dugc quy dinh tai diém a khoan 5 Diéu
12 Nghi dinh s6 100/2019/ND-CP ngay 30/12/2019 cta Chinh pha vé xir phat vi
pham hanh chinh trong linh vuc giao thong duong bo va duong sit 13 véi mirc
phat tién tir 2.000.000 déng dén 3.000.000 dong. Viéc Chu tich UBND phuong
P phat tién 6ng T voi muc phat 3.000.000 dong 1a ap dung tinh tiét ting ning
dugc quy dinh tai khoan 1 Piéu 10 Luat Xur 1y vi pham hanh chinh ndm 2012,
v6i Iy do ong T da khéng thuc hién théo d, di doi tru cong ra khoi pham vi dat
ctia duong bd theo yéu cu cia co quan chirc ning tai bién ban kiém tra hién
truong ngdy 30/6/2021, ma lai xay thém tru cong thir 2. Do d6, viée xac dinh
hanh vi vi pham va 4p dung muc xi phat ctia Chu tich UBND phuong P ddi véi
ong L& Van T la dang quy dinh phép luat.

- P6i v6i yéu cau huy bo Quyet dinh s 488/Qb-UBND ngay 19/11/2021
ctia Chu tich UBND phuong P vé viéc giai quyét khiéu nai 1an dau cua 6ng Lé
Van T.

Ngay 27/8/2021, éng Lé Van T c¢6 don khiéu nai Quyét dinh sé 260/QD-
XPVPHC ngay 12/7/2021 cia Chua tich UBND phuong P. Ngay 19/10/2021,
Chu tich UBND phuong P ban hanh Thong bao s6 02/TB-UBND thy ly giai
quyét khleu nai lan dau (da gm Thong bao thu ly cho ong Lé Van T) va Quyét
dinh s6 467/QD-UBND vé viéc xac minh ndi dung khiéu nai cia ong L& Van T
(dia chi: T6 dan phd C, phuong P, thi xd P, tinh Quang Ngii). T6 xac minh da
tién hanh thu thap thong tin, tai liéu va kiém tra, xac minh nhiing nguoi biét sy
viéc. Ngay 30/10/2021, T xac minh c6 Bao cdo s6 01/BC-TXM vé két qua xéac
minh ndi dung khiéu nai. Ngay 12/11/2021, Cha tich UBND phudng P ban hanh
Gidy moi, moi ong Lé Van T tham gia ddi thoai vao ngay 15/11/2021. Tuy
nhién, 6ng T khong tham gia ddi thoai va c6 don ghi ngay 12/11/2021 tir chdi
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tham gia ddi thoai va yéu cau UBND phudng P ra quyét dinh giai quyét khiéu
nai lan dau.

Ngay 19/11/2021, Chu tich UBND phuong P ban hanh Quyét dinh sd
488/QD-UBND vé viéc giai quyét khiéu nai lan dau cta ong Lé Vian T vé6i ndi
dung: khong cong nhan nodi dung khiéu nai ciia 6ng Lé Van T va giit nguyén
Quyét dinh sd 260/QD-XPVPHC ngay 12/7/2021 cua Chu tich UBND phuong
P vé viéc xir phat vi pham hanh chinh ddi véi 6ng Lé Van T.

Nhu vdy, viée giai quyét khiéu nai ciia Chu tich UBND phuong P 1a ddm
bao cac quy dinh cua phap luat; khiéu nai cia 6ng L& Van T l1a khong
ding.

- Péi voi yéu cau huy Quyet dinh s 2652/Qb-UBND ngay 19/7/2022

ciia Cha tich UBND thi xd P vé viéc giai quyét khiéu nai (lan 2) cua ong Lé
Van T.

Ong Lé Van T co don khiéu nai (ghi ngay 25/11/2021) voi ndi dung:
khiéu nai lan 2 doi voi Quyet dinh s6 260/QD-XPVPHC ngay 12/7/2021 cua
Chu tich UBND phuong P, cu thé:

Ong T cho rang: Viéc Chu tich UBND phudng P ban hanh Quyét dinh s6
260/QD-XPVPHC ngay 12/7/2021 xtr phat ong T xdy dung tru cong trong dat
hanh lang an toan duong bd 1a khong ding quy dinh cua phép luat, vi 6ng xay
dung try cong trong pham vi dt cia minh. Mit khac, ong T cho rang trong thoi
gian 03 ngay ké tir thoi diém UBND phuong P 1ap bién ban vi pham hanh chinh,
ong T da doi try cong vao phia trong, nhung Chil tich UBND phudng P van ban
hanh Quyét dinh xr phat vi pham hanh chinh d6i voi 6ng 1a khong dung.

Ong T yéu cau ban hanh quyét dinh thu hoi, hity bo Quyét dinh s
260/Qb-XPVPHC ngay 12/7/2021 cua Chu tich UBND phuong P va yéu cau
ban hanh quyét dinh thu hoi, hiy bo Quyet dinh s6 488/Qb-UBND ngay
19/11/2021 caa Cha tich UBND phuong P vé viée giai quyét khiéu nai ctia ong
Lé Van T (14n dau).

Ngay 28/3/2022, Chii tich UBND thi xa P ban hanh Thong bao s
115/TB-UBND thu ly giai quyét khiéu nai 1an 2 (da giri Thong béo thu 1y cho
ong Lé Van T) va Quyet dinh s6 708/QD-UBND ngay 28/3/2022 vé viéc xéc
minh noi dung khiéu nai cua ong L¢ Van T (dia chi: T6 dan phd C, phuong P,
thi xd D, tinh Quang Ngii). T6 xac minh d4 tién hanh thu thap thong tin, tai liéu
va kiém tra, xac minh nhiing ngudi biét sy viéc. Ngay 27/5/2022, T6 xac minh
c6 Béo cdo sb 04/BC-TXM vé két qua xac minh ndi dung khiéu nai (1an 2) cta
ong Lé Van T (thudng tra: T6 dan phd C, phuong P, thi x3 D). Ngay 04/7/2022,
UBND thi x4 P ban hanh Gidy moi s6 173/GM-UBND, moi 6ng Lé Van T tham
gia dbi thoai vao ngay 06/7/2022. Budi ddi thoai c6 ong T va co day du cac
thanh phan tham du di thoai, tuy nhién ong T van giit nguyén quan diém dé
nghi thu hoi Quyet dinh s6 260/QD-XPVPHC ngay 12/7/2021 cia Chu tich
UBND phuong P va Quyet dinh s6 488/QD-UBND ngay 19/11/2021 cua Chu
tich UBND phuong P vé viéc giai quyét khiéu nai ciia 6ng Lé Vian T (1an dau).
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Ngay 19/7/2022, Chu tich UBND thi x4 D ban hanh Quyét dinh sd
2652/QD-UBND vé viée giai quyét khiéu nai (1an 2) ctia 6ng Lé Vin T, v6i noi
dung: khong cong nhén ndi dung khiéu nai cta 6ng Lé Van T véi yéu cau huy
bo, thu hdi Quyet dinh s6 260/QD-XPVPHC ngay 12/7/2021 cua Chu tich
UBND phu’ong P vé viéc xtr phat vi pham hanh chinh d6i v6i ong Lé Van T va
cong nhén noi dung giai quyét khiéu nai 1an dau cua Chu tich UBND phudng P
tai Quyét dinh s6 488/QD-UBND ngay 19/11/2021 1a dtng phap luat.

Nhu vdy, viéc ban hanh Quyét dinh sé 2652/QD-UBND ngay 19/7/2022
cua Chu tich UBND thi xa P 1a dam bao cac quy dinh cta phép luit.

Tir nhitg co sé trén cho thiy: Viéc ban hanh Quyét dinh s6 260/QDb-
XPVPHC ngay 12/7/2021 cua Chu tich UBND phuong P vé xtr Iy vi pham hanh
chinh trong linh vuc giao thong dudng bd va dudng sit, Quyet dinh s6 488/QD-
UBND ngay 19/11/2021 cua Chu tich UBND phuong P v€ viée giai quyét khiéu
nai (lan dau), Quyet dinh s6 2652/QD -UBND ngay 19/7/2022 ciaa Chu tich
UBND thi xa b vé viéc giai quyet khiéu nai (1an 2) cta 6ng Lé Van T 1a dung
quy dinh phap luat. Do d6, dé nghi Toa 4n nhan dan tinh Quang Ngii xem xét,
bac toan bd yéu cau cta nguoi khai kién.

Trong qud trinh tham gia té tung ngwoi bi kién Chii tich UBND phuong
P, thi xa D trinh bay:

Chu tich UBND phuong P gitr nguyén cac ndi dung da ban hanh tai Quyet
dinh s6 260/QD-XPVPHC ngay 12/7/2021 ctia Chu tich UBND phuong P ve xu
Iy vi pham hanh chinh trong linh vuc giao théng duong bo va duong sat va
Quyet dinh s6 488/Qb-UBND ngay 19/11/2021 cua Chu tich UBND phuong P
vé viéc giai quyét khiéu nai (1an dau) d6i voi ong Lé Van T. Pé nghi Toa an
nhan dén tinh cin ctr vao quy dinh phap luat dé giai quyét vu an.

Y kién ciia ngwoi bdao vé quyén va lgi ich hop phdp ciia nguoi bi kién
Chii tich UBND phuong P trinh bay:

Viéc ong Lé Vian T ¢ hanh vi xay dung tru cong ngd 14n sang phan dat
giao thong duong bo do UBND phuong P quéan ly da dugec UBND phuong P 1ap
bién ban xur phat hanh chinh vao ngay 10/7/2021 va dén ngay 12/7/2021, Chu
tich UBND phuong P dd ban hanh Quyét dinh sé 260/QD- -XPVPHC xu phat vi
pham hanh chinh trong linh vuc giao thong dudng bo va dudng sat ddi voi éng
Lé Vian T v6i mirc xir phat 1a 3.000.000 dong va ap dung bién phap khic phuc
hau qua budc ong Lé Van T phai thao d toan bd cong trinh, dung cong ra vao
trai phép vi pham dat danh cho dudng bd thudc T6 dan phd C, phuong P 1a dam
bao dung quy dinh diém a khoan 5 Diéu 12 Nghi dinh 100/2019/ND-CP ngay
30/12/2019 ciia Chinh phu va Diéu 57, 68 Luat Xu 1y vi pham hanh chinh; va
Chu tich UBND phuong P giai quyét khiéu nai tai Quyét dinh s6 488/QD-
UBND ngay 19/11/2021 khong chap nhan ndi dung khiéu nai ctia 6ng Lé Van T
la ding quy dinh cua phap luat.

Do d6, dé nghi Toa an nhan déan tinh Quang Ngii khong chip nhan noi
dung khot kién cua 6ng Lé Van T tai cac Quyét dinh néu trén.
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Tir nhitng nji dung néu trén, tgi Bin dn hanh chinh so thim soé
20/2023/HC-ST ngay 17/5/2023 ciia Toa dn nhén din tinh Qudang Ngdi da
quyét dinh:

Cian cr vao khoan 1 Diéu 30, khoan 3, 4 Piéu 32, khoan 1 Piéu 115,
khoan 1, diém a khoan 2 Diéu 116, diém a khoan 2 Diéu 193, Biéu 204, Diéu
20§ Luat T6 tung hanh chinh; Piéu 12 Luét dit dai nim 2013; Diéu 6, kho;tn 2
biéu 38, céq biéu 54, 57, 58, 6§, 67, 68 Luat xur ly vi pham hanh chinh; di€m a
khoan 5 Dicu 12 Nghi dinh s6 100/2019/ND-CP ngay 30/12/2019 cua Chinh
phu; cac biéu 17,, 18, ,27, 28, 29, 30, 31, 36, 38 va biéu 40 Luat Khiéu r}ai nam
2011; Nghi quyét s6 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban
Thuong vu Quoc hdi quy dinh vé muc thu, mién, gidm, thu ndp, quan ly va st
dung an phi, 1€ phi Toa an.

Tuyén xu:

1. Bac toan bd yéu cau khoi kién cua éng Lé Van T vé viéc yéu cau Toa
an giai quyeét:

- Huy Quyét dinh s0 260/QD-XPVPHC ngay 12/7/2021 cua Chu tich
UBND phuong P vé xu 1y vi pham hanh chinh trong linh vuc giao thong dudng
bo va duong sat doi véi ong Lé Van T.

- Huy Quyet dinh s6 488/Qb-UBND ngay 19/11/2021 cua Chu tich
UBND phuong P vé viée giai quyét khiéu nai 1an du cua ong Lé Vian T.

- Huy Quyet dinh sb 2652/Qb-UBND ngay 19/7/2022 cua Chu tich
UBND thi x4 P vé viéc giai quyét khiéu nai (1an 2) ctia 6ng Lé Van T.

Ngoai ra Ban 4n so tham con tuyén vé an phi va quyén khang céo theo
quy dinh cua phép luét.

Ngay 23/5/2023 6ng Lé Van T c6 don khang cao dbi voi toan bo Ban an
so tham, 1y do khang cdo ong T cho rang Toa an cap 80 tham bac yéu cau khoi
kién cua 6ng T la khong dung phap luét, ong T yéu cau Toa 4n cdp phiic tham
stra Ban an so thim, chap nhan yéu cau khai kién cua ong T.

Tat phién toa phtc tham, ba Phan Thi Thu T1 1a nguoi dai dién theo uy
quyén ciia 6ng Lé Van T, nguoi khoi kién, gitt nguyén khang céo.

Nguoti bao vé quyén va loi ich hop phap cho 6ng Leé Van T trinh bay cho
rang dat ong T xdy dung try cong khong phai 1a dat danh cho duong bo, éng T
khéng c6 hanh vi 1an chiém dit ctia duong bo; trinh ty, tha tuc xir phat vi pham
hanh chinh khong dung; cac Quyét dinh hanh chinh va Ban 4n so tham da ap
dung phap luat khong ding; ngay 12/7/2021 6ng T da thao d& cong trinh. Do
vay dé nghi Hoi dong xét xt chip nhan khang cdo, stta Ban an hanh chinh
so tham.

Kiém sat vién tham gia phién toa phat biéu nhu sau:
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20ng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Phan%20Th%E1%BB%8B%20Thu%20Th%E1%BB%9Di%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20276%20Nguy%E1%BB%85n%20Nghi%C3%AAm,%20ph%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Nghi%C3%AAm,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m

- V& td tung: Tai giai doan xét xtr phiic tham Hoi dong xét xur, nhimg
nguoi tien hanh t6 tung va tham gia t6 tung da thuc hién va chap hanh dung cac
quy dinh cua Luat t6 tung hanh chinh.

- V& ndi dung: Sau khi phan tich ndi dung vu an, Kiém sat vién dé nghi
Hoi1 dong xét xir phic tham bac toan by khang cdo ctia 6ng Lé Van T, gilr
nguyén Quyét dinh ctia Ban an so tham.

NHAN PINH CUA TOA AN:

Cin cir vao céc tai liéu co trong hd so vu an da dugc tham tra tai phién
tda; can clr két qua tranh tung tai phién toa; trén co sé xem xét ddy du cac tai
lidu, chung ctr, 101 trinh bay cua cac duong su, y kién ctia Kiém sat vién, xem
xét khang céo cua ong Lé Vin T xét thay:

[1]. V& t6 tung: Toa an cip so tham da xac dinh dung d6i twong khai kién,
quyén khoi kién, thoi hiéu khai kién va tham quyén xét xir vu an theo quy dinh
tai cac Diéu 30, khoan 3, 4 Diéu 32, khoan 1 Piéu 115, khoan 1, diém a khoan 2
Piéu 116, diém a khoan 2 Piéu 193, Diéu 204, Diéu 206 cua Luat T tung
hanh chinh.

[2]. V& noi dung:

[2.1]. Xem xét dién bién vu viéc va vi tri dit ma ong T xay dung try céng,
xét thdy: Ngay 27/6/2021, éng Lé Van T xay dung tru cong ngd, sau khi nhan
phan anh cua cac ho dan lan can vé su viéc trén, Ban thon T, phuong P tién hanh
kiém tra nhan thay ong Lé Van T dang xay dung tru céng ngo di vao nha ong T
khong nam trong ranh gidi, lan sang dat duong di, vi tri tiép giap cua thura dat sb
334, t ban do s6 13, phuong P nén dai dién Ban Thon T da yéu cau 6ng Lé Vin
T tam dinh chi viéc xay dung, chd UBND phuong giai quyet (But luc 138).
Ngay 30/6/2021, ong L& Van T tlep tuc xdy dung tru cong ngd va UBND
phuong P 1ap bién ban vé viéc yéu cau ong Lé Van T thao d& tru cong ngd, dua
vao dung vi tri thira dat s6 334, to ban d6 s6 13, phuong P dugc Nha nudc cap
gidy chimg nhén quyén st dung dat cho ong, thoi han thao do trude ngay
07/7/2021 (Bt luc 80). Ngay 10/7/2021, UBND phuong P tlep tuc kiém tra hién
trang vi tri ong Lé Van T xay dung try cong ngo, tai thoi diém nay, ong Lé Van
T chua thdo d& cong trinh vi pham nén UBND phudng P d tién hanh 1ap Bién
ban vi pham hanh chinh ddi voi hanh vi néu trén, khi 1ap Bién ban ong T c6 mat
nhung khong ky bién ban va ciing khong trinh bay ¥ kién gi. Qua ndi dung trén
c6 can cur xac dinh 6ng Lé Van T xay dung try cong khong nam trong pham vi
dat da duoc cap GCNQSDD cho 6ng T ma thudc phan dat dung lam 16i di vao
nha ong T, 1 dat giao thong theo quy dinh cta Luat dat dai do UBND phuong P
quan ly.

Mit khac, theo Thong tu s6 41/2013/TT-BNNPTNT ngay 04/10/2013 cta
Bo6 N thyc hién B T3 vé nong thon maéi va ban dd dia chinh s6 13 Bo dia chinh
ciia UBND phudng P dugc xac 1ap nim 2006 xac dinh cac tuyén duong nbi lién
trong T6 dan phd 1a dudng giao thong d6 thi. Nam 2018, thuc hién xay dung
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20th%C3%B4n%20T%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20Th%C3%B4n%20T%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20N%C3%B4ng%20nghi%E1%BB%87p%20v%C3%A0%20Ph%C3%A1t%20tri%E1%BB%83n%20N%C3%B4ng%20th%C3%B4n%20h%C6%B0%E1%BB%9Bng%20d%E1%BA%ABn
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20ti%C3%AAu%20ch%C3%AD%20qu%E1%BB%91c%20gia
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh

Nong thon méi trén dia ban huyén D (nay thi xa ), Chu tich UBND huyén D
d3 ban hanh Quyét dinh s6 5292/QD-UBND ngay 28/12/2018 vé viéc phé duyét
Pd an quy hoach xay dung Nong thon méi, theo Danh sach dugc phé duyét
trong d6 ¢ bang tham dinh gia vat liéu xdy dung thi tuyén duong tir nha 6ng
Nguyén T2 di dén nha 6ng Lé Vian T (T) (But luc 130 — 136) dugc quy hoach la
duong giao thong nong thon ngd, xom theo phan cap 1a thudc thAm quyén quan
Iy cia UBND phuong P. Viéc ong Lé Van T x@y dung tru cong lan sang dudng
bé tong xi mang va ngoai pham vi thira dat s6 334, to ban do sd 13, phuong P 1a
hanh vi 14n chiém dat giao théng vi pham khoan 1 Dleu 12, Diéu 170 Luat dat
dai ndm 2013. Ngay 02/7/2021, ong Lé Van T da viét “Gidy cam két” xac dinh
viéc xay dung tru cong co vi pham, khi Nha nuéc mo rong con dudng giao
thong thi 6ng thdo d& tra lai hién trang, khong yéu cau boi thuong (Bt luc 79).
Tai Bién ban xem xét tham dinh tai chd ngay 21/4/2023 ong Lé Van T da chi rd
ranh mdc gidi ong xdy dung tru cong ngd, thira nhan hanh vi vi pham, 1an sang
phan dién tich dat danh cho giao thong do UBND phudng quan 1y, do vy, Cha
tich UBND phuong P ban hanh Quyét dinh xr phat vi pham hanh chinh d6i véi
hanh vi cua ong T 1a c6 co s6.

[2.2]. Xem xét Quyet dinh s6 260/QD-UBND ngay 12/7/2021 vé xir phat
vi pham hanh chinh d6i v6i 6ng Lé Van T, xét thay:

Vi tri dat ma ong T da xay dung try cong khong thugc pham vi dat nam
trong GCNQSDD da cap cho 6ng T nén khong thude quyén st dung cta ong T,
tuy 1a dat 16i di vao nha 6ng T nhung theo quy dinh cta phap luat 1a dat danh
cho giao thong & noéng thon, do UBND quén 1y, khong ai dugc xAm pham quyén
vé 16i di theo quy dinh cua phap luat dan su, ké ca gia dinh 6ng T, nhung ong T
da ty y xay dung cong trinh tru cong trén phan dat nay la vi pham phap luat, moi
hanh vi tham gia giao thong, di lai trén pham vi 16i di, duong giao thong... déu
phai chap hanh luat 18 vé giao thong, moi hanh vi vi pham déu duoc diéu chinh
boi Nghi dinh s 100/2019/ND-CP ngay 30/12/2019 ctia Chinh phu; do vay,
UBND phuong P di cin cr diém a khoan 5 Piéu 12 Nghi dinh 100/2019/ND-
CP néu trén dé ban hanh Quyét dinh xir phat vi pham hanh chinh d6i véi hanh vi
xay dung “cong ra vao” cta éng T 13 dung phap luat.

[2.3]. Xem xet vé murc xtr phat tién, xét thay Qua trinh giai quyét vu viée
cho thay ngay 27/6/2021, Ban thon T, phuong P tién hanh kiém tra yéu cau ong
Lé Van T tam dinh chi viéc xay dung tru cong, ngay 30/6/2021, ong Lé Van T
tiép tuc xay dung tru cong ngd, UBND phuong P lap bién ban vé viéc yéu cau
ong Lé Vin T thio d& try cong trudc ngay 07/7/2021 (Bt luc 80). Ngay
10/7/2021, UBND phuong P tiép tuc kiém tra hién trang, 6ng Lé Van T tiép tuc
xdy dung chua chap hanh tho d& try céng ngd, nén da tién hanh 1ap Bién ban vi
pham hanh chinh, dén ngay 12/7/2021, Chu tich UBND phuong P da ban hanh
Quyét dinh s6 260/QD-UBND xtr phat vi pham hanh chinh trong linh vuc giao
thong duong bd va dudng sit d6i v6i ong Lé Van T, tai Quyét dinh da ap dung
tinh tiét ting nang “Khéng chdp hanh bién bdan hién truong ngay 30/6/2021”
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i

dugc quy dinh tai diém i 1§h0én 1 biéu 1‘0 Luat xu Iy vi pham hanh chinh nam
2012 vo1 mac phat bang tién 3.000.000 dong 1a c6 can ctr phap luat.

[3]. Xem xét Quyét dinh s 488/QD-UBND ngay 19/11/2021 cia Chu
tich UBND phuong P va Quyét dinh s6 2652/QD-UBND ngay 19/7/2022 cia
Chu tich UBND thi xi D, xét thdy: Véi nhirng nhén dinh néu trén cho thdy Chu
tich UBND phuong P dé ban hanh Quyét dinh sd 260/QD-UBND xur phat vi
pham hanh chinh d6i véi 6ng Lé Van T 1a dung trinh ty thu tuc, tham quyén va
ndi dung phap luat quy dinh nén ndi dung giai quyét khiéu nai tai Quyét dinh sd
488/QD-UBND ngay 19/11/2021 cua Chii tich UBND phuong P va Quyét dinh
s6 2652/QD-UBND ngay 19/7/2022 ctia Chi tich UBND thi xa D 13 ¢6 can ctr
phap luat, tai Ban an hanh chinh so thAm d3 bac yéu cau khoi kién cua éng T 13
dung quy dinh cta Luit T6 tung hanh chinh.

[4]. Qua trinh khai kién, khang cédo ong T ciing nhu ngudi bao vé quyén
va loi ich hop phép cua 6ng T cho rang, UBND phuong P di khong thuc hién
ding trinh ty thu tuc theo quy dinh cua Luat xtr ly vi pham hanh chinh, khong
guri Bién ban va yéu ciu giai trinh, 4p dung diém a khoan 5 Piéu 12 Nghi dinh
100/2019/ND-CP ngay 30/12/2019 cua Chinh phit dé xtr phat vi pham hanh
chinh d6i voi 6ng T 1a khong dung, vi tri dat ong T da xay dung tru cong khong
phai 14 dat danh cho dudng bo ma 1a dat 16i di riéng cua gia dinh 6ng Lé Van T
ra duong cong cong theo quy dinh tai Diéu 254 B6 luat Dan sy nam 2015, dong
thoi yéu cau cac cap ching minh day la dat danh cho duong b, dat duong b 1a
gi, 16i di riéng, 16i di chung 1a gi. Néu 1a dat danh cho duong bd thi né dugc thé
hién tai ho so phap 1y ndo ctia nha nudc thé hién vi tri d6 1a dat danh cho duong
bd va thudc loai duong gi.

Hoi dong xét xir nhan thdy nhimg bién 1y néu trén ctia ong T 1a khong c6
cin c phap luat ciing nhu thuc tién, truong hop vi pham cta ong T khong thude
truong hop phai giai trinh theo quy dinh tai Piéu 61 cta Luat xtr 1y vi pham
hanh chinh; tai phién toa phac tham khong ¢6 tinh tiét gi mdi, do vy, Hoi dong
xét xir phuc thim bac toan bo khang cdo cua ong T, gitr nguyén Quyét dinh cua
Ban an hanh chinh so thim nhu dé nghi cta Kiém sat vién tham gia phién toa.

‘B01 v6i Quyét dinh vé an phi so thim, khong c6 khang cdo, khang nghi
Ho1 dong xét xir khong xem xét.

Vi cac 1€ trén,

QUYET PINH:

Can ct khoan 1 Diéu 241 cua Luat T(f) tung hanh chinh, bac toan bd
khang cdo cua ong Lé Van T, gitt nguyén Quyét dinh cuia Ban an hanh chinh so
tham s6 20/2023/HC-ST ngay 17/5/2023 cua Toa an nhan dan tinh Quang Ngai.

1/. Ap dung: Piéu 12 Luat dat dai ndam 2013; Diéu 6, khoan 2 Diéu 38,
cac Diéu 54, 57, 58, 66, 67, 68 Luat xu 1y vi pham hanh chinh; diém a khoan 5

12


https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%A1m
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Piéu 12 Nghi dinh s6 100/2019/ND-CP ngay 30/12/2019 ciia Chinh phu; cac
biéu 17, 18, 27, 28, 29, 30, 31, 36, 38 va biéu 40 Luat Khi€u nai nam 2011;

2/. Xu:

Bac toan bd yéu cau khai kién cta ong Lé Van T vé viée yéu cau:

- Hily Quyét dinh s0 260/QD-XPVPHC ngay 12/7/2021 cia Chi tich
UBND phuong P vé xtr 1y vi pham hanh chinh trong linh vyc giao thong duong
bd va duong sat doi voi ong Leé Van T,

- Huy Quyet dinh sb 488/Qb-UBND ngay 19/11/2021 cua Chu tich
UBND phuong P vé viée giai quyét khiéu nai 1an dau cua ong Lé Vian T.

- Huy Qu}{et dinh s6 2652/Qb-UBND ngay 19/7/2022 cua Chu tich
UBND thi xa b vé vi¢c gidi quyét khiéu nai (1an 2) ctia 6ng Lé Van T.

3/. Vé an phi so tham khong c6 khang céo, khang nghi c6 hiéu luc phap
luat ké tir ngay hét thoi han khang cdo, khang nghi.

4/. V& an phi hanh chinh phtic tham: Ap dung diém d Piéu 12 Nghi quyét
s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi
quy dinh vé an phi, 1¢ phi Toa 4n; 6ng Lé Van T dugc mién 4n phi.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhn: TM. HQI PONG XET XU PHUC THAM
- TAND t6i cao; A AN _ ¢ 1 .
_VKSND chp cho tai D4 Ning: THAM PHAN — CHU TOA PHIEN TOA
- TAND tinh Quang Ngai;

- VKSND tinh Quang Ngai; (DE~l kY)

- Cuc THADS tinh Quang Ngai;

- Nhitng nguoi tham gia to tung;
- Luu HSVA, PHCTP, LT. R .
Trwong Cong Thi
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%AA%20V%C4%83n%20T%C3%A1m%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i

