TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH AN GIANG Poc 1ap - Tw do - Hanh phuc

Ban an s6: 89/2019/DS-PT
Ngay: 30/5/2019 ‘
Vv Tranh chap hop dong gop hui

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH AN GIANG

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phdn- Chii toa phién toa: Ong Pao Chi Keo

Cdc Thiam phdn:

1. Ong Nguyén Vin Son

2. Ba Thai Thi Huyén Tran

- Thu ky phién toa: Ba Nguyén Thi Van- Thu ky Toa an nhan dan tinh An
Giang.

- Dai dién Vién kiém sdat nhén dén tinh An Giang tham gia phién toa: Ong
Huynh Thanh Phudc- Kiém sat vién.

Ngay 30 thang 5 nam 2019, tai tru s¢ Toa an nhan dan tinh An Giang xét xu
cong khai vu an dan sy phuc thdm thy 1y s0 62/2019/TLPT-DS ngay 05 thang 3
nam 2019 vé viéc “Tranh chap hop dong gop hui”.

Do Ban 4n déan sy so tham sb: 169/2018/DS-ST ngay 14/11/2018 cua Toa
an nhan dan huy¢én Chg Mdi bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phic thim sé: 75/2019/QDXX-PT
ngay 08 thang 4 nam 2019, gitra cac duong su:

1. Nguyén don:

Ba Nguyén Thi Kim L (5 T), sinh nim 1975 (c6 don yéu cau xét Xt vang
mat).

Cu tra: Ap An My, xa Hoa An, huyén Cho Méi, tinh An Giang.
2. Bi don: Ba Nguyén Thi T (Nguyén Thi Thay H), sinh nim 1978 (c6 mit).
Cu tra: Ap An My, xa Hoa An, huyén Cho Méi, tinh An Giang.

Nguoi dai dién hop phap cua ba Nguyén Thi T: Ong Nguyén Luu Quang,
sinh ndm 1984. Cu tra: 96/61, Pong Thinh 2, phuong My Phudc, thanh phd Long



Xuyén, tinh An Giang la dai dién theo uy quyén ctia nguyén don (Van ban uy
quyén s0 cong chirng ngay 23/5/2019) (c6 mat)

3. Nguwoi lam chung:

- Ba Nguyén Thi Hanh K, sinh nim 1970 (C6 yéu ciu ving mat);
Cu tra: Ap An MY, xa Hoa An, huyén Chg M1, tinh An Giang.

- Ba Nguyén Thi Th, sinh ndm 1968 (C6 yéu cau vang mat);

Cu tru: Ap An MY, xa Hoa An, huyén Chg M1, tinh An Giang.

- Ba Nguyén Thi T, sinh nim 1972 (C6 yéu cau vang mit);

Cu tra: Ap An My, xa Hoa An, huyén Cho Méi, tinh An Giang.

- Nguoi khang cdo: Nguyén Thi T (Nguyén Thi Thay H).

NOI DUNG VU AN:

Trong don khoi kién, ban tu khai, cdc bién ban hoa giai va tai phién, dai dién
theo Uy quyén cia nguyén don ong Nguyén Vin Vinh trinh bay: Vao ngay
15/0141/2016, ba L c6 tham gia 01 phan hui do ba Nguyén Thi T lam chi, day hui
10.000.000 dong, gom 26 hui vién, mdi thang khui mot lan va ba T chau hui song
duoc 21 1an (ngay 15/10a1/2017) thi ba T hét hui duoc sb tién 239.300.000 dong
nhung ba T chi giao s6 tién 119.650.000 dong, con no lai ba L sd tién 119.650.000
dong. Ba L co yéu cau ba T tra so tién nay nhléu 1én nhung ba T van khong thuc
hién. Nay yéu cau ba T ¢ nghia vy tra cho ba L so tién 119.650.000 dong. Nguyén
don c6 van ban xin ving mit tai cac phién hop tiép cin cong khai ching ctr, hoa
giai, d6i chat va xét xir.

Pai dién theo Gy quyén cta bi don 6ng Nguyén Luu Quang trinh bay: Vao
ngay 02/094l sau/2014, ba T ¢6 lam cha day hyi 5.000.000 dong, mdi thang khui
mdt 1an, gdm 38 hui vién. Sau d6, ba T bo sung thém 02 hui vién 13 ba Ca Hem, ba
Ngon (khong biét ho, nam sinh, chi biét tén trén danh sach hui vién, hai nguoi nay
cung ¢ ap An My, xa Hoa An, huyén Chg Moi), tong cong 1a 40 hui vién. Viéc bo
sung 02 hyi vién nay ba T c6 thong bao dén tat ca hui vién. Ba L tham gia 01 phén,
hui khui dén 1an thir 24 thi ba L h6t phan hyi nay, hyi khui 1.500.000 dong, sau khi
trir hué hong thi ba L nhan dugc s6 tién 169.000.000 dong va chau hui chét dén lan
thir 38 (ngay 02/0941/2017) thi ngung ba L khong dong hui chét cho ba T 02 lan
(ngay 02/1041/2017, ngay 02/1141/2017) tong cong s6 tién 1a 10.000.000 dong.

Day hui 10.000.000 déng, khui vao ngay 15/0141/2016, gdm 25 hui vién, ba
L tham gia 01 phan. Sau do, ba L yéu cu tham gia thém 01 phan, nén tong cong cd
26 hyi vién va ba L tham gia day hui nay la 02 phan. Viéc ba L tham gla thém 01
phan hui nita, ba T ¢6 thong bao dén tat ca cac hui vién. Ba L da hét hét 02 phan
hui ndy, sau khi trir hué hong ba T da giao du tién cho ba L 1a 339.113.000 dong
[phan thir nhat hét 1an thi 4 (ngay 15/441/2016), hui khui 1.820.000d ba L hét duoc
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179.780.000d. Phan tha hai hét lan thir 11 (ngdy 15/11a1/2016), hui khui
2.310.‘0006 ba L hot du’gc 201.350.0004d]. Ba L con ng 04 1an hui chét chua chau x
02 phan = 80.000.000 dong.

Nhu vay, ba L ng ba T 02 day hui chét chua chau, téng cong 90.000.000
ddng. Trude day theo bién ban hoa giai ngay 20/6/2018 thi ba T ¢6 yéu cau khau
trir 6 tién hui chét ma ba L con ng ba T 14 92.000.000 vao sb tién hui ma ba L yéu
cau ba T trala 119.650.000 dbng (néu ba L c6 chung cr chimg minh viée ba T ng
ba L tién hui 12 119.650.000 dong) nhung nay 06ng Quang xac dinh ba T khong ng
tién hyi cua ba L, do d6 khong dong ¥ khau trir vao so titn maba L yéucauba T
tra. Trude ddy, ba T c6 yéu cau phan t6 s6 tién 1a 92.000.000 dong nay ba xin rat
lai mot phan yéu. cau phan to 1a 2.000.000d dbi v6i ba L, yéu cau ba L c6 nghia vu
tra cho ba T sd tién no hui tong cong 1a 90.000.000d.

Tai Ban an dan sy so thim s6 169/2018/DS-ST ngay 14/11/2018 cua Toa an
nhan dan huyén Chg M1 da xu:

Can cu vao:

- Cac Diéu 26, Bicu 35, Diéu 39, khoan 2Dicu 92, Pieu 147, Diéu 228, icu
229, biéu 244 va Dicu 273 cua B luat t6 tung dan sy 2015;

- Céc Diéu 357, Dicu 468, 471 B luat dan sy 2015.

- Nghi quyét s0 326/2016/UBTVQH14, ngdy 30-12-2016 cia Uy ban
Thuong vu Qudc hdi vé mire thu, mién, giam, thu, ndp, quan 1y va sir dung an phi
va 1€ phi Toa an.

Tuyén xir:

Chép nhan yéu cau khoi kién ctia ba Nguyén Thi Kim L d6i v6i ba Nguyén
Thi T.

Khéng chip nhan yéu cau phan té ctia ba Nguyén Thi T di véi ba Nguyén
Thi Kim L.

Buoc ba Nguyén Tl}i T c6 trach nhiém tra cho ba Nguyén Thi Kim L s6 tién
hl{li con ng 119.650.000 dong (Mot tram mudi chin tri€u, sau tram ndm muoi nghin
dong).

Dinh chi mot phan yéu cau phan t6 cia ba Nguyén Thi T ddi véi sb tién
2.000.000 dong.

Bén an con tuyén thoi han khang céo, nghia vy thi hanh 4n ctia duong su.

Ngay 27/11/2018, ba Nguyén Thi T khang cao: Yéu cau Toa an xem xét lai
toan bd ndi dung vu an va hiy ban an so tham so: 169/2018/DS-ST ngay
14/11/2018 cua Toa an nhan dan huyén Chg Moi.

Tai phién toa, 6ng Quang la nguoi dai dién theo uy quyen cua bi don ba
Nguyén Thi T, trinh bay ndi dung khang cao: Yéu cau Hoi ddng xét xtr phuc tham
xem xét vé ndi dung phan té dbi véi day hui 10.000.000d, mé ngay 15/01al/2016,
ba L con phai gop 4 lan hui chét 40.000.000d cua 02 phan hyi 1a: 80.000.000d. Rut
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yéu cau phan t6 ddi véi 10.000.000d ctiia 2 1an gop hui chét cia ddy hui mo ngay
02/9/2014.

- Y kién Kiém sat vién tham gia phién toa: Viéc chap hanh phap luat cua
duong su, Tham phan, Hoi dong xét xu, Thu ky phién toa trong qua trinh g1a1
quyét vu an, ké tir khi thu 1y cho dén trude thoi diém Hoi ddng xét xtr nghi &n
ding quy dinh phap luét.

Vé noi dung vu 4n: Gop hui trén co s thoa thuén gitra chu hui va hui vién,
cac bén da tham gia gop hui nén lam phat sinh quyén va nghia vy cac bén, ba T con
giit 119.650.000d sb tién ctia ba L nén phat sinh tranh chap, ¢ can ctr xac dinh ba
L tham gia 02 phan hui, ngay hét hui 15/10/2017 1a con 3 phan hui chét, 02 phan
60.000.000d. Ba T rut yéu cau phan t6 ddi vai 10.000.000d nén dé nghi Hoi dong
Xet xur phuc tham chap nhén yéu cau khang cao cua ba T, stra ban an so tham, chap
nhan 1 phan yéu cau phan té ctia ba T, phan khac cua ban an khong bi khang co,
khang nghi gitta nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can ¢t vao tai liéu, chimg cir da dugc xem xét tai phién toa, két qua tranh
tung tai phién toa, Ho1 dong xét xtir nhan dinh nhu sau:

[1] Vé thu tuc khang cédo: Ba Nguyén Thi T khang cdo trong han luat dinh,
¢6 ndp tién tam Gng an phi phuc tham theo quy dinh phap luat nén dugc Hoi dong
xét xir xem xét theo trinh tu phtc tham. Ba Nguyén Thi L khong khang céo, Vién
kiém sat khong khang nghi d6i véi ban 4n so tham.

Toa an da trigu tép ba Nguyen Thi Kim L (5Tung) 1a nguyén don trong vu
an, ba co don yéu cau Toa an cap phuc tham xet xur vang mat, Hot dong xét xir can
ctr Didu 227 B6 luat td tung dan sy xét xir ving mit dbi voi ba L.

Xét khang cdo ctia ba Nguyén Thi T, Hoi dong xét xir nhan thay:

Tai phién toa, nguoi dai dién cua bi don ba Nguyén Thi T la éng Nguyén
Luu Quang trinh bay ndi dung khang cdo, yéu cau Hoi dong xét xir phiic thAm xem
xet vé ndi dung phan t6 d6i v4i day hui 10.000.000d, mo ngay 15/01al/2016, yéu
cau ba L gop 4 1an hyi chét 40.000.000d ctia 02 phan hui 1a: 80.000.000d. Rat yéu
cau phan t6 d6i véi 10.000.000d cua 2 1an goép hui chét cua diy hui mo ngay
02/9/2014.

Hoi dong xét xir phuc tham nhén thay: Tai phién toa phuc tham, ong Nguyén
Luu Quang dai dién theo uy quyen cia bi don rit yéu cau phan t6 dbi véi
10.000.000d cua 2 1an gop hui chét day hui mo ngay 02/9/2014, can cir tai Diéu 5
B luat t6 tung déan su, viéc rat yéu céu phan t6 hoan toan tu nguyén, khong trai
phap luat, do la quyén tu dinh doat cua duong sy nén Hoi ddng xét xur phiic tham
chap nhan, dinh chi xét xir yéu cau phan t6 10.000.000d cua ba Nguyén Thi T ddi
v6i ba Nguyén Thi Kim L.

Tai To tu khai ngay 08/4/2018 cua ba Nguyén Thj Kim L, ba tham gia 01
day hui 10.000.000d do ba Nguyén Thi T lam chu. Hui mé ngay 15/01al/2016
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(nham 22/02/2016), hui c¢6 26 phan, hui két thuc ngay 15/01al/2018. Ngay
15/10al/2017, ba L hét duoc 239.300.000d, nhung ba T giao mét nira:
119.650.000d, nén con ng ba 119.650.000d. Tai phién toa phuc tham, dai dién cua
ba T thira nhan co6 giur lai sd tién hui 119.650. 000d, 101 thua nhan nay 1a chimg cu,
pht hop véi yéu ciu cia nguyén don nén cdp so thim budc ba T tra so tién
119.650.000d cho ba L 1a ¢ can ct. Tuy nhién, bi don phan t6 cho rang ba L chwa
chau 04 1an hyi chét nhung cdp so thdm khong chip nhan yéu cau phan td cia bi
don 1a chua dam bao tinh khach quan va tdp quan gop hui. Boi vi, Nguyén don
thtra nhan tai bang tu khai ngay 08/4/2017 (but luc 02) thi day hui 10.000.0004d c6
26 phan, ba chau dugc 21 1an, vay ba L hét hui vao lan thir 22 va nhu vay sé& con
phai gop hui chét cho dén khi két thuc hui, 10i khai nay phu hop v6i ndi dung phan
t6 ctia bi don. Va ciing chinh 10i khai ctia ba L cho rang ngay 15/10al/2017 ba T
tuyén bd ngung hui. Trong khi cha hyi ba T con dang gitt 119.650.000d cua ba L,
1& di nhién ba L s& khong bao gio gop hui chét cho cac phan hui con lai, diéu nay
phu hop véi tap quan choi hui ¢ dia phuong. Vé ndi dung nay, cip so tham tién
hanh dbi chéat dé lam rd nhung dai dién nguyén don ciing nhu nguyén don khong
tham gia, coi nhu tir bo quyén trinh bay ciia minh. Ba L hot ngay 15/10al/2017, hui
két thiic vao ngay 15/01al/2018, vi trong nam 2017 4m lich nhuan 02 thang 6 nén
chi con 3 1an phai gop hui chét thang 11, thang 12 va thang 01al/2018, nén c¢6 cin
ctr xac dinh ba L phai gop 03 1an hyi chét cho ba T, mdi phan 10.000.000d, 03 lan
gop la 30.000.000d.

Theo danh sach hui mo ngay 15/01al/2016(BI 14), ba L tham gia 02 phan
thqo sO thir ty 12 va 26, To ty khai ngay 08/4/2018 cua ba L thi hui nay c6 26
phan, can ctr vao danh sach hui vién tham gia phu hop voi loi khai cua ba T. Do ba
L khong cung cap ching cir chirng minh c6 danh sach gop hui khac hoac chung ctr
nao khac dé chimg minh ba chi tham gia 01 phan trong 26 phan nhu ba da tu khai
ngay 08/4/2018 nén c¢6 can clr xac dinh ba L tham gia 02 phan hyi nhu ba T trinh
bay. VI vay, ba L con phdi gop 02 phén hyi cua 03 lan hui cheét cua day
I0.00Q.OOOd la 60.QO0.000d nhu d@ nghi c@a dai diér} Vién ki€ém §é1t tinh An Giang,
Hoi dong xét xur chap nhan mét phan yéu cau phan to cua ba T 61 vai ba L.

‘ Tai phién Toa so thér‘n, nguyén don rat mot phén yéu cau khoi kién cﬁg s6
tién 2.000.0006,’d€1y la guyén tur dinh’doat cua duong su dugc quy dinh tai Bi¢u 5
BLTTDS, nén cap so tham dinh chi d6i vdi ndi dung nay 1a ding phap luat.

[4] An phi so tham: Do chip nhan yéu cau phan t6 60.000.000d, ba T phai
chiu &n phi: 1.000.000d d61 vé1 so6 tien 20.000.000d khong chap nhan.

[5] Vé an phi phuc tham: Do khang cdo duogc chép nhan nén ba T khong
phai chiu an phac tham 300.000d, hoan tra 300.000d tién tam Ung an phi dé ndp
theo bién lai thu s6 TU/2016/0000328 ngay 28/11/2018 cuia Chi cuc Thi hanh an
dan sy huyén Chg Méi.

Vi cac lé trén,

QUYET PINH:



Can ci khoan 2 Diéu 308, Diéu 227 va khoan 2 Piéu 244 Bo luat T tung
Dan su;

Ché4p nhan mdt phan yéu cau khang céo ctia ba Nguyén Thi T (Nguyén Thi
Thay H)

Stra Ban an dan su so thim s6 196/2018/DS-ST, ngay 14/11/2018 cta Toa
an nhan dan huyén Cho Méi.

- Diéu 471 B6 luat dan sy 2005 va cac Diéu 357, 468 Bo lut dan sy 2015

- Nghi dinh s6:144/2006/ND-CP ngay 27/11/2006 ctia Chinh phu vé Ho, hui,
biéu, phuong;

- Khoan 2 Diéu 26 Nghi quyét o 326/2016/UBTVQH14 ngay 30/12/2016
ctia Uy ban Thuong vu Qubc Hoi quy dinh vé an phi, 1¢ phi Toa an;

Xu:

‘Chap nhan yéu cau khoi kién cua ba Nguyén Thi Kim L (5 TUng) di voi ba
Nguyén Thi T (Nguyen Thi Thay H).

Budc ba Nguyén Thi T c6 trach nhiém tra cho ba Nguyén Thi Kim L sb tién
hyi con ng 119.650.000 dong (Mot tram muoi chin triu, sau tram nam muoi nghin
dong).

~Chélp nhan mot phan yéu cau phan t6 ciia ba Nguyén Thi T d6i véi ba
Nguyen Thi Kim L.

Buoc ba Nguyén Thi Kim L c¢6 trach nhiém tra cho ba Nguyén Thi T sb tién
hui con phai gop 60.000.000 dong.

Pinh chi xét xir s0 tién 2.000.000 dong va 10.000.000d theo yéu cau phan t
cua ba Nguyén Thi T doi véi vl ba Nguyen Thi Kim L.

V& an phi dan su so tham:

- A:n phi dan su so tham: 6.982.000 dong ba Nguyén Thi T phai chiu nhung
dugc khau trir vao so tién tam tng an phi 2.300.000 dong theo bién lai thu tién so:
TU/2015/0019666 ngay 22/5/2018 cua Chi cyc thi hanh én dén sy huyén Cho Mdi,
tinh An Giang. Ba Nguyén Thi T phai ndp thém so tién 4.682.000 dong.

~ Ba Nguyén Thi Kim L chju 4n phi dan sy so thAm: 3.000.000d khau trir s6
tién tam Gng an phi 2.991.000 dong theo bién lai thu tién so: TU/2015/ 0019542
ngay 23/4/2018 ctia Chi cuc thi hanh an dan sy huyén Chg Mdi, tinh An Giang. Ba
T con phai ndp thém: 9.000d.

én phi phuc thim: Do khang cédo dugc chdp nhan nén ba Nguyén Thi T
(Nguyen Thi Thuy H) khong phai chiu an phi 300.000d, hoan tra 300.000d da ndp
theo bién lai thu tam Gng an phi khang cao s6: TU/2016/0000328 ngay 28/11/2018
ctia Chi cuc thi hanh an dan sy huyén Cho M.

Ké tir ngay ban an, quyet dinh c6 hiéu lyc phap luat (461 v6i cac truong hop
co quan thi hanh 4n c6 quyén chu dong ra quyét thi hanh an) hodc ké tir ngdy ¢
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don yéu cau thi hanh 4n ctia ngudi duoc thi hanh an (d6i véi cac khoan tién phai
tra cho ngudi duoc thi hanh 4n) cho dén khi thi hanh an xong tat ca cac khoan tién,
hang thang bén phai thi hanh an con phai chiu khoan tién 13i cta s6 tién con phai
thi hanh an theo mirc 14i sut quy dinh tai khoan 2 Diéu 468 Bo luat Dan sy nam
2015.

Ban 4n phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- TAND cap cao tai TP.HCM; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh An Giang;

- Chi cuc THADS H.Chg Mdi;

- TAND.H Chg Moi

- Toa Dan su;

- Phong KTNV va THA;

- Van phong;

- Céc duong su;

- Luu hd so vuén.

Pao Chi Keo



