TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO TAN UYEN DPéc l1ap - Tw do - Hanh phuc
TINH BINH DUONG

Ban 4n s6: 03/2023/LD-ST
Ngay: 12-7-2023
V/v: Tranh chép vé phuong
cham dut hop dong lao dong
trai phap luat

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO TAN UYEN, TINH BINH DUONG

- Thanh phéin Hpi dong xét xir so thdm goém co:

Tham phén - Chii toa phién toa: Ong Tran Dinh Huong.

Cdc Hoi tham nhan dan:

1/ Ong Huynh Son Tay;

2/ Ong Nguyén Vin Thao.

- Thw ky Toa dan ghi bién ban phién toa: Ba Nguyén Thi Thu Hong - Thu
Ky Toa an nhan dan thanh pho Tan Uyén, tinh Binh Duong.

- Dgi dién Vién Kiém sdt nhan dan thanh pho Tan Uyén tham gia phién
toa: Ong Pham Vin Giap - Kiém sat vién.

Trong cac ngay 07 va 12 thang 7 ndm 2023, tai try s¢ Toa 4n nhéan dan
thanh ph6 Tan Uyén, tinh Binh Duong xét xur so tham cong khai vu an lao dong
thu 1y s6 16/2023/TLST-LD ngdy 25/4/2023 vé viéc: “Tranh chap don phuong
cham dut hop dong lao dong trai phap luat” theo Quyét dinh dwa vy an ra xet xur
s0 02/2023/QbXXST-LD ngay 16 thang 6 nam 2023, gitra cac duong su:

Nguyén don:. Qng Lé Van T, sinh nim 1982; dia chi: T 2, Akhu phd K,
phuong K, thanh ph6 T, tinh Binh Duong; nguoi dai dién hop phap: Ong Nguyén
Van D, s,inh nam 1984; dia chi: 113 Phan Boi Chau, To 72, Khu 6, phuong ‘P,
thanh pho T, tinh Binh Duong; 1a nguoi dai dién theo y quyén (Van ban iy quyén
ngay 07/3/2023). C6 mat

Bi don: Cong ty TNHH E; dia chi: Thira dat 446, 459 t0 ban do s0 40 duong
Khanh Binh 65, khq pho [(, phuong K, thanh Rhf) T, tinh Binh Duq:ong. Nguoi dai
dién hop phap: Ba Tang Cam Cua — Chirc danh Tong Giam doc; ba Sdm Ngoc L, sinh
nam 1999; dia chi: Khu pho K, phuong K, thanh pho T, tinh Binh Duong; 1a nguoi
dai dién theo uy quyén (Van ban uy quyén ngay 15/6/2023). C6 mat

NOI DUNG VU AN:

Theo don khdi kién, qud trinh gidi quyét vu dn, tai phién toa, ngwoi dai dién
hop phdp ciia nguyén don trinh bay:

Ong Lé Van T la nguoi lao dong lam viéc tai Cong ty TNHH E, thu viéc tir
ngay 15/4/2022, den ngay 30/7/2022 giao ket hop dong lao dong so MN0048, thoi



han 01 nam, vi tri cong viéc la thg dién véi mac lvong co ban 1a 5.200.000
dong/thang.

Dén ngay 29/11/2022 cong ty thdng bao cham dat hop dong lao dong voi
6ng T sau 30 ngay ké tir ngay 29/11/2022 véi Iy do 1a “trong thei gian lam viéc
ong Lé Van T nhiéu lan khdng hoan thanh céng viéc do cdp trén giao. Cé thdi dé
khong hop tdc trong cong viéc”, dén ngay 29/12/2022 cong ty ra quyét dinh
MNO0048/QDTV vé viéc cham dut hop dong lao dong.

Nguyén don cho rang quyét dinh sé MN0048/QDTYV cho nghi viéc tir ngay
29/12/2022 la trai phap luat vi hoan toan khong dtng su that, vi pham quy dinh
tai Diéu 36 Bo luat lao dong 2019. Theo diém a, khoan 1, Diéu 36 Bo luat lao
dong 2019, nguoi sir dung lao dong co quyén don phuong cham dat ngudi lao
dong khi “Nguwoi lao dong thurong xuyén khong hoan thanh cong viéc theo hop
dong lao déng dwroc xac dinh theo tiéu chi ddnh gid mirc dé hoan thanh cong viéc
trong quy ché cua nguoi sir dung lao déng. Quy ché ddnh gia mic dg hoan thanh
cong viéc do nguoi sir dung lao dong ban hanh nhu’ng phai tham khao y kién to
chuc dai dién ngwm lao dgng tai co s¢ doi Véi noi €6 t6 chirc dai dién nguroi lao
aong tai co sé”. Cong ty khéng cé quy ché danh gia micc d6 hoan thanh cong
viéc, khdng chang minh nguyén don khdng hoan thanh céng viéc nhu thé nao,
khong co6 bién ban danh gia mac do hoan thanh cong viéc cua nguyén don. Cong
ty dua ra Iy do cham dat hop dong lao dong 1a hoan toan chii quan, tu quyét dinh
cuia cong ty. Nguyén don khang dinh day 1a quyét dinh don phwong cham dut hop
dong lao dong trai phap luat theo Piéu 39 Bo luat lao dong 2019, dong thoi yéu
cﬁu:

- Bugc Cong ty TNHH E boi thuong thiét hai 02 thang tién luong theo hop
dong lao dong do don phuwong cham dut hop dong trai phap luat la 8.469.000
dong/thang x 2 thang = 16.938.000 dong;

- Bugc Cong ty TNHH E bdi thuong thiét hai cho nhitng ngay khong dugc
lam viéc tir ngay 29/12/2022 dén ngay Toa an dua vu an ra xét xa: 8.469.000
dong/thang x 6 thang = 50.814.000 dong.

- Bugc Cong ty TNHH E nhan nguyén don quay tré lai lam viéc. Truong hop
Cong ty TNHH E khdng mudn nhan nguyén don quay tré lai 1am viéc thi bdi thuong
2 thang tién luong: 8.469.000 ddng/thang x 2 thang = 16.938.000 dong.

- Bugc Cong ty TNHH E dong bao hiém x3 hoi, bao hiém y té, bao hiém
that nghiép trong nhitng ngay nguyén don khong duoc lam viée tinh tir 01/01/2023
dén 31/3/2023, v&i mirc luong tham gia bao hiém xa hoi 1a 5.200.000 dong.

Tai phién toa nguyén don xin rut lai mot phén yéu cau khoi kién: Budc
Cong ty TNHH E nhan nguyén don quay tré lai lam viéc, 1y do ong L€ Van T da tim
dugc cong viéc mai.

Qud trinh gidi quyét vu dn va tai phién toa, nguoi dai dién hop phdp cia
bi don trinh bay:

Ngay 01/8/2022 Cong ty TNHH E c6 ky hop dong lao dong thoi han 01
nam voi ong Lé Van T, nghé nghiép tuyén dung la tho dién véi mirc luong la
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5.200.000 dong. Ong T lam viéc tir ngay 01/8/2022, dén ngay 29/11/2022 Céng
ty ¢ théng bao cho 6ng T nghi viéc va dén 30 ngay sau tirc vao ngay 30/12/2022
Cong ty ky quyét dinh cho ong T thdi viée. Ly do cho théi viée 1a do ong T khdng
hoan thanh cong viéc do cap trén giao, c6 thai dd khong hop tac trong cong viéc.
Cong ty da dong va chét sd bao hiém cho ong T dén ngay 30/12/2022 va thanh
toan cac ché do, tién luong dén ngay 30/12/2022 cho 6ng T. Qua trinh lam viéc,
6ng T ¢ vi pham vé viéc khong hoan thanh cong viée, c6 thai do khong hop tac
nhung Cong ty chi nhac nhd khong 1ap bién ban su viée. Trude yéu cau khoi kién
cua 6ng T thi Cong ty xac dinh Cong ty cho T nghi viéc theo ding quy dinh cua
phap luat lao dong, khong dong v yéu cau khoi kién cta ong T, truong hop ong T
rut don ki¢n thi dong ¥ hd tro khoan tién tuong duong 02 thang luong theo hop
dong 14 5.200.000 dong x 02 thang = 10.400.000 dong. Trudng hop 6ng T khdng
dong y thi dé nghi Toa an giai quyét theo quy dinh cua phap luat.

Y kién cla dai dién Vién kiém sat:

Vé t6 tung: Trong qua trinh giai quyét vu an va tai phién tda, ThAm phan,
Hoi ddng xét xir thuc hién dang trinh ty, thi tuc theo quy dinh cua B¢ luat T6
tung dan su, cac duong su thuc hién dung quyén, nghia vu té tung theo quy dinh.

Vé noi dung: Tai phién toa nguyén don rat mot phan yéu cau khoi kién la
hoan toan tu nguyén nén dé nghi Hoi dong xét xtr dinh chi phan rat yéu cau nay.
Dbi vai cac yéu cau khac 14 ¢6 can cir chdp nhan, ph hop quy dinh phép luat nén
dé nghi chap nhan.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u c6 trong hd so vu an dugc tham tra tai phién
toa va can clr vao két qua tranh tung tai phién toa, Ho1i déng xét xur nhan dinh:

[1] Vé t6 tung: Nguyén don cho rang bi don don phuong cham dat hop
d6ng lao ddng trai phap ludt, yéu cau bi don phai boi thudng, bi don c6 tru so tai
thanh phé Tan Uyén, tinh Binh Duong. Do d6, quan hé tranh chép 1a tranh chap
don phuong chdm dut hop dong lao dong trai phap luat, thudc tham quyén giai
quyét cia Toa an nhan dan thanh phé Tan Uyén, tinh Binh Duong.

[2] Vé quan hé lao dong xac 1ap, thuc hién gitta cic bén: Céan clr ndi dung
Hop ddng lao dong s6 MN0048/HPLD ngay 30/7/2022 do bi don cung cap, trinh
bay cua cac duong su, c6 can cir xac dinh: Ngay 01/8/2022 Cong ty TNHH E co
ky hop dong lao dong thoi han 01 nam véi ong Lé Van T, nghé nghiép tuyén dung
1a tho dién v6i mie luong co ban 13 5.200.000 dong/thang. Ong T lam viéc tir
ngay 01/8/2022, dén ngay 29/11/2022 Céng ty c6 théng bao cho 6ng T nghi viée
va dén 30 ngay sau tirc vao ngay 30/12/2022 Coéng ty ky quyet dinh cho 6ng T
thoi vige. Cong ty da dong va chét s6 bao hiém cho 6ng T dén ngay 30/12/2022
va thanh todn cac ché do, tién lwong dén ngay 30/12/2022 cho 6ng T.

[3] V& can ctr cho thoi viéc: Bi don Cong ty TNHH E cho 6ng Lé Van T thoi
viée véi Iy do “trong thoi gian lam viée éng Lé Vén T nhiéu lan khdng hoan thanh
cong viéc do cap trén giao, ¢ thdi dé khdng hop tdc trong cdng viéc". Noi dung
Thong bao vé viée ky luat nhan vién s6 01-TB/2022 ngay 26/11/2022 thé hién:
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“Vao luc 16 gio 30 phut ngay 26/11/2022, ong Lé Van T da khong hoan thanh
cong viéc dwoe giao cu thé la éng Lé Van T ra vé ma khéng tit hé thong bom
nuwoc cua nha may”. Theo diém a khoan 1 Diéu 36 cua Bo Luat lao dong nam
2019 quy dinh "Nguwoi lao dong thuong xuyén khong hoan thanh cong viéc theo
hop dong lao dong dwoc xdc dinh theo tiéu chi danh gid mirc do hoan thanh cong
viéc trong quy ché ciia nguoi sie dung lao déng. Quy ché danh gid mire d¢ hoan
thanh cong viéc do nguoi su dung lao dong ban hanh nhung phai tham khao y
kién t6 chirc dai dién ngu’O'z lao ddng tai co sé ddi véi noi ¢é té chire dai dién
nguoi lao dong tai co sé". Truong hop 6ng Lé Van T ¢6 vi pham nhu tai Thong
bao vé viéc ky luat nhan vién s 01-TB/2022 ngay 26/11/2022 néu trén nhung
ngoai lan vi pham nay, Cong ty TNHH E khong con tai liéu, ching ctr nao khac
xac dinh 6ng Lé Van T thuong xuyén vi pham, Cong ty TNHH E cling khong ban
hanh quy ché danh gia mtc do hoan thanh cong viéc dé danh gia mic d6 hoan
thanh cong viéc cuia nguoi lao dong thi viéc Cong ty TNHH E cho 6ng Lé Van T
thoi viéce 1a khong phu hop. Mat khac, can cir cho thoi viéc cia Cong ty TNHH E
d6i voi ong Lé Van T cling mau thuin voi ndi dung céac phiéu luong thang 10, 11
nam 2022 do Cong ty TNHH E giao ndp, béi 18 tai muyc tién thuong hoan thanh
cong viéc cua thang 10 1a 2.885.000 dong, tién thuong hoan thanh cong viéc cla
thang 11 13 1.923.000 dong. Do d6, Cong ty TNHH E cho 6ng Lé Van T thdi viéc
v6i 1y do “trong thoi gian lam viéc éng Lé Van T nhiéu lan khdng hoan thanh
cdng viéc do cdp trén giao, cé thdi dé khdng hep tdc trong cong viéc" 1a khdng
co co s0, trai phap luat.

[4] Cong ty TNHH E don phuong cham dut hop dong lao dong trai phap luat
nén phai boi thuong cho ngudi lao dong theo quy dinh tai Piéu 41 cua Bo Luat
lao dong nam 2019. Do do, ngoai viéc phai tra tién luong, dong bao hiém xa hoi,
bao hiém y té, bao hiém that nghiép trong nhimg ngay ngudi lao dong khong duoc
1am viéc, bi don con bodi thuong 02 thang tién luong do don phuong cham dirt hop
d6ng lao dong trai phap luat. B6i chleu cac phiéu luong thyc lanh cta ong L¢ Van
T, mic luong thang lam co s& yéu cau cua nguyén don la 8.469.000 dong/thang
(g6m lwong co ban 5.200.000 dong, phu cap ky thuat 1.442.000 dong, phu cap chirc
vu 1.635.000 dong va hd trg nha 6 192.000 dong) 1a phu hop. Tai phién toa, nguyén
don xin rat lai mot phan yéu cau khai kién vé viéc yéu cau Cong ty TNHH E phai
nhan 6ng Lé Van T quay trd lai lam viéc 1a ¥ chi tw nguyén cua nguyén don nén
can xem xét dinh chi.

[5] T nhiing d4nh gia, nhan dinh nhu trén, xét thdy nguyén don khai kién
d6i v6i bi don 13 ¢6 can ctr chap nhan, ¥ kién cua dai dién Vién kiém sat 1a phu
hop.

[6] Vé an phi: Bi don phai chiu an phi lao dong so tham theo quy dinh.

Vi cac lé trén,

QUYET DINH:

- Can ctr khoan 1 Diéu 32, diém ¢ khoan 1 Piéu 35, diém a khoan 1 Diéu

40, biéu 147, Pidu 266, Diéu 271 va 273 ctia Bo luat T tung dan sy;



- Can ct Diéu 10, biéu 36, Diéu 37 va Diéu 41 cua B4 luat Lao dong;

- Nghi quyét 01/2019/NQ-HDTP ngay 11/01/2019 cua Ho1 déng Tham
phan Toa an nhan dan t6i cao vé viéc hudng din ap dung mét sé quy dinh cua
phap luat vé 14, 14i suit, phat vi pham.

- Can cir Bicu 26 Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016
cia Uy ban Thuong vu Quoc hdi khoa 14 quy dinh vé muc thu, mien, giam, thu,
nop, quan ly va sir dung an phi va 1€ phi cua Toa an.

Tuyén xu:

1. Chép nhan yéu cau khoi kién cua nguyén don 6ng L€ Van T d6i voi bi
don Cong ty TNHH E vé “Tranh chap don phuong cham dit hop dong lao dong™:

- Bugc Cong ty TNHH E boi thuong 02 thang tién luong theo hop dong lao
dong do don phuong cham dut hop dong trai phap luat 1a 8.469.000 dong/thang x
2 =16.938.000 dong;

- Bugc Cong ty TNHH E phai thanh todn tién luong nhiing ngay khong dugc
lam viéc (thoi gian 06 thang): 8.469.000 dong/thang x 6 thang = 50.814.000 dong.

~ Tong so tién Cong ty TNHH E phai tra cho 6ng Lé Van T 1a 67.752.000
dong (Sau muoi bay triéu bay trdm nam muoi hai nghin dong).

Ké tir ngay ban an c6 hi¢u lyc phap luat, nguoi dugc thi hanh an c6 don yéu
cau thi hanh an, néu nguoi phai thi hanh an cham thi hanh thi con phai tra 13 theo
mure 1ai suat quy dinh tai khoan 2 Piéu 468 ctia B9 luat Dan sy, tuong ing véi sd
tién va thoi gian cham thi hanh an.

- Budc Cong ty TNHH E va ong Lé Van T déng bao hiém xa hoi bét budc,
bao hiém y t€, bao hiém that nghiép theo quy dinh cua Luat bao hiém xa hoi voi
murc lvong dong bao hiém la 5.200.000 dong, thoi gian tir 01/01/2023 dén ngay
31/3/2023.

Béo hiém x& hoi thanh ph Tan Uyén truy thu tién bao hiém xa hoi tir Cong
ty TNHH E va 6ng Lé Van T, chot s6 Bao hiém xa hdi theo quy dinh.

2. Dinh chi mdt phan yéu cau khdi kién ctia nguyén don ong Lé Van T dbi
v6i bi don Cong ty TNHH E vé viéc: Bugc Cong ty TNHH E nhan nguyén don quay
tro lai lam viéc.

3. V& an phi:

Bi don Cong ty TNHH E phai nop 2.032.560 dong (Hai triéu khong tram
ba muoi hai nghin nam tram sdu muoi dong) an phi lao dong so tham.

Céac duong su duoc quyén khang céo ban an trong thoi han 15 ngay ké tir
ngay tuyén an.

Trweong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 cia
Ludt Thi hanh an ‘ddn sy thi nguoi duoc thi hc‘m{z an ddn‘ sw, nguoi phai thi hanh
an ddn sy co quyén thod thudn thi hanh dn, quyén yéu cau thi hanh dn, tu nguyén
thi hanh an hodc bi cuong ché thi hanh dn theo quy dinh tai cac Piéu 6, 7, 7a va
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9 cua Luadt ‘T hi hanh an dan suw; thoi hiéu thi hanh an dwoc thuc hién theo quy
dinh tai Piéu 30 cua Ludt Thi hanh an dan su./.

Noi nhgn: TM.HOQI PONG XET XU SO THAM

- TAND tinh Binh Duong; = r > A .
- VKSND tinh Binh Duong; THAM PHAN-CHU TOQA PHIEN TOA

- VKSND thanh phé Tan Uyén;

- Chi cuc THADS thanh phd Tan Uyeén;
- Bao hiém xa hoi thanh ph6 Tan Uyén;
- Cac duong su;

- Luu VT, HS.

Tran Pinh Huéng



