TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH LONG AN Doc 1ap- Tu do- Hanh phuc

Ban an s6: 147/2019/DS - PT
Ngay: 07 - 6 - 2019
VIV tranh chép vé thira ké tai san,
tranh chap quyén sir dung dit va
chia tai san chung

~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH LONG AN

-Thanh phan Hpi dong xét xir phiic thim gom cé:

Tham phén - Chii toa phién toa: Ong Nguyén Vian Thu

Cdc Tham phdn: Ong Pham Phudc Thién

Ba Lé Thi Kim Nga

- Thw ky phién toa: Ong Tran Van Thanh - Thu ky Toa an nhan dan tinh
Long An.
A - Dai dién Vién [ciém sat nhéan din tinh Long An tham gia phién toa:
Ong Lé Ngoc Hién - Kiém sat vién.

Ngay 07 thdng 6 nam 2019, tai tryu s6 Toa an nhan dan tinh Long An xét xur
phuc thim cong khai vu an thu 1y s6: 155/2018/TLPT-DS ngay 10 thang 7 nim
2018 vé viéc “Tranh chap vé thira ké, tranh chip quyén st dung dat va chia tai
san chung”.

Do ban an dan sy so tham sé 27/2018/DS-ST ngay 28 thang 5 nim 2018
cua Toa an nhan dan huyén T bi khang céo va khang nghi.

Theo Quyét dinh dwa vu 4n ra xét xir phuc thim sé 158/2018/QD-PT ngay
17 thang 7 nam 2018 gitra cac duong su:

- Nguyén don: Ong Pham Ngoc H, sinh nam 1965.
Dia chi: Ap B, xa B, huyén T, tinh Long An.

Ngueoi bio vé quyén, loi ich hop phdp ciia nguyén don: Luat su Tran Vin
H1- Truong Van phong Luat su T, thugc doan Luat su tinh Long An.

- Bi domn:

1. Ong Pham Ngoc D, sinh nim 1960.

Pia chi: Ap 1, xa L, huyén T, tinh Long An.

Nguwoi dai dién hop phdp: Ba Nguyén Thi T, sinh nim 1966.



Dia chi: Ap 1, xd L, huyén T, tinh Long An. (gidy Gy quyén ngdy
31/7/2018).

2. C)ng Pham Tuén K, sinh nim 1983.
Dia chi: Ap 1, xa L, huyén T, tinh Long An.
Nguwoi dai dién hop phép cia 6ng K: Ba Nguyén Thi T, sinh nim 1966.

Pija chi: Ap 1, x4 L, huyén T, tinh Long An. (Gidy uy quyén ngdy
05/6/2019)

Nguoi bao vé quyén, loi ich hop phdp cia éng Pham T udn K: Luit su
Nguyén Thi Thanh N — Truéng Vian phong Luat sy Nguyén Thi Thanh N, thudc
doan Luat su tinh Long An.

- Nguoi €6 quyén loi nghia vu lién quan

1. Ba Bui Thi B, sinh nam 1954.

Dia chi: Sb 156, ép C,xa T, huyén T, tinh Long An.
2. Ong Pham Ngoc V, sinh nam 1957.

Pia chi: 23/13 Lé Van T, khu phd T, phuong 5, thanh phé T, tinh Long
An.

3. Ba Pham Thi Kim T1, sinh nam 1962.

Pia chi: S6 200/12, khu C, 4p R, thi trdn T, huyén T, tinh Long An.
4. Ba Pham Thi Kim P, sinh nam 1967.

Dia chi: S6 491/1, 4p 1, x4 L, huyén T, tinh Long An.

5. Ba Pham Thi Kim O, sinh nam 1969.

Pia chi: s6 377, 4p 1, X T, huyén T, tinh Long An.

6. Ba Nguyén Thi T, sinh nim 1966.

Pia chi: Ap 1, X3 L, huyén T, tinh Long An.

- Ngueoi khdng cdo: Ong Pham Ngoc D va ong Pham Tuan K - bi don.

- Vién Kiém sat khdng nghi: Vién Truong Vién Kiém sat nhan dan tinh
Long An.
(Nhizng ngueoi tham gia to tung déu cO mdt tai phién toa).

NQI DUNG VU AN:
Tai don khoi kién ngay 23/5/2016 va trong qud trinh té tung, nguyén don
ong Pham Ngoc H trinh bay:

Cha 6ng tén Pham Van T2, sinh nam 1933, hy sinh nam 1968, me tén Bui
Thi D, sinh nam 1932, chét 2009. La gia dinh 1iét s nén vao nam 2005 ny ban
nhan dan huyén T c6 ting cho me 6ng so tién 20.000.000 dong (do S& Giao
thong tai tro) dé xdy nha tinh nghia, theo hop dong thi cdng ngay 26/5/2005 thi
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tong tri gia can nha 1a 30.000.000 ddng. Trong d6 don vi tai tro 1a 20.000.000
ddng, con lai 10.000.000 dong 14 do me 6ng bo ra dé xay cat. Pén nim 2009 me
6ng qua doi dé lai can nha, khong c6 di chuc cho cac con. Nay ong yéu cau chia
thira ké tai san ma ba Bui Thi b dé lai 1a cin nha trén thira dat sd 529, to ban d6
s6 14, toa lac tai ap 1, xa L, huyen T, tinh Long An. Ong dugc toan quyén su
dung can nha tinh nghla vi ngdi nha dugc cat trén dat do ong dimng tén gidy
ching nhan quyen str dung dat thira 529. Ong dong ¥ chia thira ké gia tri cin nha
theo chung thu tham dinh gia 1dm 07 phan bang nhau cho 07 anh chi em thudc
hang thtra ké tha nhét. Ong Pham Ngoc D, ba Bui Thi T, 6ng Pham Tuén K phai
thdo d& toan bo cin nha tam d3 cét trén dat cta ong.

Theo don khai kién ngay 05/8/2015, ong Pham Ngoc H yéu cau ong Pham
Tuan K phai tra lai cho 6ng phan dat tho cu da 1an chiém c6 dién tich 80m?2. Ba
P x4y dung nha tinh nghia, tr mi tuong nha do ra 1a 2m. Nguon gdc dat thira 529
ctia 6ng va thira 531 6ng Pham Tudn K str dung 1a cta ba Bui Thi P.

Bi don, 0ng Pham Ngoc D trinh bay:

Ong 13 anh rudt ctia 6ng Pham Ngoc H va 1a con trai ctia ba Bui Thi P, cha
hy sinh nim 1968, me Bui Thi B chét 2009. Cha me 6ng sinh duoc 07 nguoi
con: Pham Ngoc D, Pham Ngoc H, Pham Ngoc V, Bui Thi B, Pham Thi Kim T1,
Pham Thi Kim P va Pham Thi Kim O. Ong séng gén nha ciua me. Nam 2005, ba
b dugc Uy ban nhan dan huyén T xay dung can nha tinh nghia do S¢ giao thong
tai tro 1a 20.000.000 dong. Ong thira nhan cin nha dugc xay cét trén phan dat
thira 529 do 6ng Pham Ngoc H dtng tén gidy chimg nhan quyén st dung dat.
Khi x&y dung nha tinh nghia cho ba Bui Thi D thi dng ¢ dimg ra coi cong xay
dung can nha, con trai 6ng la Pham Tuan K ¢6 bo s6 tién 60.862.000 dong dé
xay dyng, tién ton tao nén nha 5.000.000 dong Ong dong ¥ chia thira ké theo qui
dinh cua phap luét, dong thoi ong yéu cau ong H phai tra cho ong K s6 tién
65.862.000 dong. CON cin nha tam bang thiét thi ong dong ¥ thao d khong boi
thuong khi an ¢ hiéu lyc phap luat. Trong sd tién 65.862.000 déng chi xay dung
can nha cho ba b khong lién quan gi dén cin nha tam.

Bi don éng Pham Tudn K dong thoi ciing la nguwoi ¢6 Quyén loi nghia vu
lién quan trong vu dan trinh bay:

Nam 2005, ba b xay dung nha tinh nghia duoc don vi S& giao thong tai
trg 20.000.000 dong. Khi xdy dung, ong co bo ra s tién 60.862.000 dong dé xay
dung cho can nha dugc khang trang vi ba D c0 htra 1a can nha s€ cho 6ng sau
nay. Pong thoi 6ng c6 kobe moc dat dap toan bo thira dat cua 6ng H thira 529
trong d6 c6 nén nha cua ba P nén 6ng co yéu cau ong H phai tra cho ong
60.862.000 dong (6ng c6 hoda don, gidy xac nhan kém theo) va 5.000.000 dong
tién bdi dap nén nha. Ong dong y thdo d& cin nha tam khi &n c6 hiéu luc thi
hanh.

Hoan canh ctia cha me 6ng ciing nhu ong hién tai c6 kho khan vé nha 6,
ngoai cin nha cua ba B dé lai thi khong con noi ¢ nao khac nén ong co nguyén
vong tiép tuc & lai can nha nay.



Vao ngay 05/4/2013, dng duoc cha Pham Ngoc D ting cho thira dat
531v6i dién tich 916m? tai xa L, huyén T. Khi Chuyén nhuong thi khong do dac
thue t& ma chuyén nhuong nguyén thira. Khi xay cat nha do ba noi (ba D) co noi
can nha sau nay cho 6ng nén 6ng xay nha co lan trén phan dit cta 6ng. Ong H cé
tranh chip phan dién tich dat bi 14n thi 6ng yéu ciu 6ng H cin ct vao gidy ching
nhan quyén sir dung dat tai thira 529 dé x4c dinh lai dién tich dat ciia 6ng H theo
dung véi dién tich dat duoc cap. Ong khong tranh chap dat voi ong H. Ong
khong cho do dac thuc té vi ranh dat ctia ong giap ranh voi cac ho dan chua xac
dinh.

Ngueoi ¢6 quyén loi nghia vu lién quan:
Ba Nguyén Thi T trinh bay:

Ba 1a vo cua ong Pham Ngoc D va 1a me rudt ciia Pham Tuan K. Ba thong
nhat theo 15i trinh bay cta ong D, 6ng K. Ba xac dinh ba véi 6ng D, éng K
khong séng chung nha voi ba Bui Thi B. Khi xay dung nha tinh nghia nim 2005
la 6ng D dtng ra coi cong xay dyng nha, con tién bo ra xdy dung 1a do K truc
tiép tra tién vat liéu xay dung, tién ‘cong la 60.862.000 ddng, con nén nha thi do
K t6n tao. Pén nam 2009 bab chét thi nha van khoa ctra, Vo chdng ba qua dot
nhang, huong khoi xong r0i vé. Pén nam 2011, 2012, do c6 kho khan vé kinh té
lam an bi that bai nén vg chong ba ¢6 vé nha ba D & mot thot gian, sau do6 thi di
lam thué kiém sdng khong & trong can nha ndy. Hién tai ba véi ong D dang séng
trong can nha ndy. Ba dong y nhan nha, chia thira ké, tra tién dat cho H theo
chtng thu tham dinh gia 12 21.985.7000 dong.

Ba Bui Thi B, bng Phqm Ngoc V, ba Pham Thi Kim T1, Ba Pham Thi Kim
O va ba Pham Thi Kim P thong nhat trinh bay:

Cha mg ctia cac ong ba c6 sinh dugc 07 nguoi con nhu 6ng H trinh bay.
Me chét 2009 khéng dé lai di chuc, tai san ba B dé lai 14 can nha tinh nghia c6
dién tich 86,9m? cat trén phén dat ciia Pham Ngoc H. Di san ctua me dé lai ba tam
giao cho ong H. Khi con song thi me ba sdng mot minh, chi em thuong tham
viéng va cap dudng nudi me. Hang thang, me ba lanh tién tro cap liét si ctia nha
nudc va lanh tién chinh sach dién ngudi c6 cong véi cach mang. Me ba c6 nhiéu
tai san, cu thé cho 6ng H thtra 529, cho 6ng D thtra 531. Cac 6ng, ba xac dinh
tién x4y dung nha 1 cua ba Bui Thi D cha Pham Ngoc D, Pham Tuin K c6 kho
khin nén khong thé bo tién ra xay dung cin nha. Em trai Pham Ngoc V thd cling
cha liét si.

Toa &n co tién hanh hoa giai nhung khong thanh,

Tai ban an dan sy so tham s6 27/2018/DS-ST ngay 28 thang 5 nam 2018
ctia Toa an nhan dan huyén T da quyét dinh:

Can ctr vao diéu 26, diéu 35 B6 luat td tung dan sy

Cin ctr vao dicu 649, 651 B¢ lut dén su.

1/ Chap nhén yéu cau khai kién chia thira ké ctia 6ng Pham Ngoc H.

Xac dinh di san ctiia ba Bui Thi B dé lai 1a can nha tinh nghia cip 4 petong
cbt thép co dién tich 86,9 m? (khong c6 dat) tai 4p 1 xd L, huyén T, tinh Long an
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c6 gia tri 122.111.880 dong. Hang thira ké ctia ba BUi Thi B gdm céc con: éng
Pham Ngoc H, 6ng Pham Ngoc D, ba Bui Thi B, 6ng Pham Ngoc V, ba Pham
Thi Kim P, ba Pham Thi Kim O, ba Pham Thi Kim T1 mdi nguoi duoc chia thira
ké voi gia tri mdi ky phan tuong ting véi so tién 17.444.500 ddng. Do cac 6ng ba
V, P, T1, B, O chua yéu cau chia thira ké nén tam giao cho 6ng Pham Ngoc H.
Budc 6ng Pham Ngoc D, ba Nguyén Thi T, ong Pham Tuén K phai giao toan bd
can nha tinh nghia c6 dién tich 86,9m? cta ba Bui Thi P tai 4p 1 x4 L, huyén T
cho 6ng Pham Ngoc H tron quyén sé hitu, str dung. Budc ong Pham Ngoc H phai
chia cho 6ng Pham Ngoc D sé tién 17.444.500 dong. Budc 6ng Pham Ngoc D,
ong Pham Tu4n K, ba Nguyén Thi T phai thao d& di doi cin nha tam c6 dién tich
77,86 m? tai 4p 1 xd L huyén T tra lai dat dién tich 77,86m?2 cho éng Pham Ngoc
H.

2/ Chap nhan yéu cau khoi kién cua 6ng Pham Ngoc H vé viéc tranh chap
quyén sir dung dat.

Budc 6ng Pham Tuén K phai tra cho 6ng Pham Ngoc H dién tich 110,2m?
va 10,8m? thudc khu B, khu C theo trich do ban d6 dia chinh ctia cong ty H duoc
Chi nhanh Van phong dang ky dai tai huyén T ky ngay 13/9/2016.

C)ng Pham Ngoc H lién h¢ voi co quan chuc nang dé duogc diéu chinh dién
tich thuc té st dung trong gidy chimg nhan quyén st dung dit tai co quan nha
nuéc c6 tham quyén theo qui dinh cua phap luat.

3/Khong chap nhén yéu cau khoi kién cua 6ng Pham Tuan K vé viéc doi
tién xay dung, tién ton tao nén nha tinh nghia 13 65.862.000 dong

Vé 18 phi do dac, tham dinh, ban v& 1a 12.000.000 dong Khoan tién chi
phi do dac dinh gia cho viéc tranh chap 6ng H va cac dong thira ké phai chiu 1a
7.000.000 dong (da ndp xong). Ong K phai chiu 1a 5.000.000 dong (da nop
xong). Ong D phai hoan tra cho 6ng H 1.000.000 dong (Chi phi dinh gia chia
thira ké)

V& an phi dan sy so thim: Ong Pham Ngoc H phai chiu an phi dan su so
tham 13 5.233.000 dong( Lay tron). Khau trir tién tam tng an phi 6ng H nop
400.000 dong theo bién lai thu sé 0002046 ngay 05/10/2015 va bién lai thu s6
0002328 ngay 30/9/2015. Ong H phai ndp thém 4.833.000 dong. Ong D phai
chiu an phi DSST 1a 872.000d0ng. Ong K phai chiu an phi DSST 1a 4.823.000
ddng, khiu trir tién tam tng an phi 6ng K ndp ngay 20/12/2017 bién lai thu sb
0003052 1a 1.646.500 dong. Ong K phai nop thém 3.176.500 dong.

Ngoai ra, ban an so tham con tuyén vé quyén khang céo, thoi han khang céo,
quyén va nghia vu thi hanh an ctia duong su theo quy dinh ctia Luat Thi hanh an dan
su.

Ngay 11/6/2018, dng Pham Ngoc D va 6ng Pham Tuén K khang c4o ban an
so tham. Ong D yéu cau dugc tiép tuc ¢ tai ‘nha cua ba D, vi hién nay 6ng khong
c6 nha ¢. Ngay 09/3/2019 ong D rat yéu cau khang cao nay; 6ng K yéu cau khi
chia thira ké phai khau trtr tién x4y nha va tén nén do ong bo ra 1a 65.862.000
ddng; khong ddng ¥ giao lai 6ng H 86,9m? (vi tri xdy nha ba D), dién tich
110,2m? va 10,8m? thudc khu B, khu C theo manh trich do dia chinh; yéu cau
xem xét do dac lai dién tich thua dat sé 529; budc ong H tra lai 35.562.555 dé)ng
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tri gia nha ban kién cb cét trén dat ong H; budc 6ng H tra tién dat nén nha véi
dién tich 83,6m?theo gia da dinh 253. OOOd/m Ngay 09/3/2019 6ng K rut khang
cao dbi véi CaC yéu cau tren riéng yéu cau xem xét sb tién 65.862.000 dong ong
d4 bo ra phy tién xay nha van giit nguyén.

~Ngay 27/6/2018 Vién truong Vién Kiém sat nhan dan tinh Long An co
Quyeéet dinh khang nghi phtic tham s6 78/QDKNPT-VKS-DS nhu sau:

- Theo don khoi kién cta 6ng H va cdc bién ban hoa giai thi 6ng H dong y
tra cho 6ng K mot phan tién 6ng K d3 bo ra xay dung cin nha, ton tao nén nha va
ong K ciing da cung cap cho Toa an cac ching tir xay dung nha va ton tao nén
nha. Ban an so thim tuyén khong chp nhan yéu cau khai kién cua ong K 1a chua
xem xét toan dién cac chung ctr lam anh hudng dén quyén va loi ich hop phap
cua ong K.

- Ban an tuyén budc 6ng Pham Tuan K phai tra cho 6ng Pham Ngoc H
dién tich 110,2m? va 10,8m? thudc khu B, khu C theo trich do ban dd dia chinh
cua cong ty H duogc Chi nhanh Van phong dang ky dai tai huyén T ky ngay
13/9/2016 1a chua phu hop. Bai 18, theo ranh ban do, khu B, khu C thudc thira
531 do 6ng K dung tén. Thira 529 cua 6ng H c6 dién tich theo gidy ching nhén
quyen str dung dat 1a 1.153m? do dac thuc té (chua tinh phan tranh chap 1a khu
B va khu C) co6 dién tich 1.1 15 ,6m? néu tinh ca phan tranh chap tai khu B va khu
C thi o dién tich 1a 1.236,6m2, thira 83,6m? so voi gidy chimg nhan quyén sir
dung dat; theo trinh bay ctia 6ng D va 6ng K, khi xay nha tinh nghia ba B ¢6 htra
véi ong D va 6ng K 13 cin nha nay dé lai cho 6ng D va 6ng K & nén khi xay nha
6ng D va 6ng K co lan sang thira 531. Ong D va 6ng K ding ra trong coi viéc
xay nha, va phy tién xay dyng, ton nén.

- V& an phi: Ban an so tham tuyén budc ng H phai chiu 4n phi trén 06 ky
phan thtra ké 1a chua phu hop.

Ngoai ra, phan mé dau cua ban &n ghi thiéu quan hé “Tranh chap doi tai
san”. D€ nghi stra ban an so tham theo hudng phan tich trén.

Ngay 19/4/2019 nguyén don 6ng Pham Ngoc H ¢6 don xin rlt mot phan don
khoi kién d6i voi yéu cau chia di san thira ké 12 nha ciia me 6ng (ba Bui Thi ]E))
Toan bd can nha cua ba Bui Thi B duoc giao tra cho dng Pham Ngoc D, éng D c¢é
trach nhiém di chuyén cin nha di chd khac va tra dat cho 6ng Pham Ngoc H.

Tai phién toa phac tham, cac duong su khong thoa thuin duoc véi nhau vé
viéc giai quyét vu an.

Vién kiém st nhan dan tinh Long An rdt mot phan khang nghi déi voi tranh
chap quyén str dung dét giita ong Pham Ngoc H v&i 6ng Pham Tuan K dbi véi
dién tich 110,2m? va 10,8m? thudc khu B, khu C theo trich do ban dd dia chinh
cta cong ty H dugc Chi nhanh Vian phong dang ky dai tai huyén T ky ngay
13/9/2016. Chi con khang nghi vé phan tién dng K d3 bo ra xay dung cin nha,
t6n tao nén nha, &n phi 6ng H phai chiu an phi trén 06 ky phan thira ké.

Ngueoi bao vé quyén, loi ich hop phdp ciia nguyén don trinh bay:
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Nha nuéc chi hd trg 20.000.000 dong dé xay nha tinh nghia nén ba B phai
c6 kha ning kinh té, c6 tai san dé bu thém nén méi dong y cho thi céng xay nha.
Ong V ciing thira nhan 6ng D ¢6 bo tién ra dé xay nha nhung khéng biét bao
nhiéu nén chi chap nhan mot phan chi phi xay nha ma éng K d4 bo ra.

Ngueoi bdo vé quyén, loi ich hop phdp ciia 6ng Pham Tudn K trinh bay:

Chi phi 6ng K bo ra xay nha hon 60 triéu déng 1a ¢ can ca, vi két qua
tham dinh gi4 cin nha tai thoi diém xay dung nam 2005 1a 101 triéu dong d4 cao
hon chi phi ma 6ng K d4 bo ra. Tai thoi diém xay nha, ong K 12 nguoi c6 kha
nang vé kinh t& (1am Kube). Nha Ic xay dung 1a do 6ng D trong coi va dng K 1a
nguoi thanh toén chi phi xay dung, nhimg ngudi thira ké con lai khéng ching
minh duoc ba P d4 bo tién ra xay nha, ba b khdng c6 kha nang kinh té dé xay
nha, hang thang ba b chi hudng tro cap vo liét si hon 600.000 dong

Klem sdt vién Vién kiém sat nhan dan tinh Long An phat biéu ¥ kién ciia Vién
kiém sat vé viéc tudn theo phdp ludt trong qud trinh gidi quyét vy dn dan sy ¢ giai
doan phiic tham:

- Tham phéan, Hoi ddng xét xtr, nhiing nguoi tién hanh t6 tung va céc
duong su tuan thu dung cac quy dlnh ctia BO luat T6 tung Dén su.

- Quan diém vé viéc giai quyét vu an: Pon khang cao cua 6ng D va 6ng K
duoc 1am trong thoi han ludt quy dinh va hop 18, da diéu kién dé xem xét theo trinh
tir phitic tham.

Péi nhitg phan khang céo cia 6ng K va khang céo cua dng D da rdt dé nghi
Hoi dong xét xtr dinh chi xét xur phc tham.

Ban &n so tham budc 6ng H chiu an phi trén 6 ky phan 1a khdng phu hop, ghi
thiéu quan hé tranh chap doi tai san.

Péi véi chi phi xdy nha ma 6ng K yéu cau 1a ¢ can ctr vi gid tri can nha lic
xay dung 1a 101 triéu dong, d4 cao hon chi phi 6ng K d& bo ra. Ong K yéu cau
nhitng nguoi thira ké phai tra tién t6n nén nha 5.000.000 dong nhung khong c6
chimg ¢ chimg minh nén khéng chap nhan. Do d6, chi chdp nhan mot phan khéng
c4o cua dng K va dé nghi chip nhan mot phan khang nghi cua Vién Trudng Vién
Kiém st nhan dan tinh Long An.

NHAN PINH CUA TOA AN:

Sau khi nghién curu cac tai liéu co trong hé so vu an dwoc tham tra tai phién
toa, can cur vao ket qua tranh tung tai phién toa, y kién va quan diém cua Kiém sat
VIién, sau khi thao ludn va nghi dn, xét thay:

[1] Quanh hé phap luat tranh chap phai giai quyét

Toa &n cap so tham xAc dinh tranh chap gitta dng Pham Ngoc H va Pham
Ngoc D, Pham Tuéan K 1a tranh chdp vé thira ké tai san, tranh chip quyén su
dung dét 1a c6 can cir. Ong Pham Tuan K khdi kién yéu cau nhiing nguoi thira ké
phai tra cho dng chi phi xay dung nha cta cu B nhung Toa &n cap so thim xé&c
dinh “Tranh chap doi tai san” 14 chua ding nén can xac dinh lai 1a “Tranh chip
chia tai san chung”.



[2] Vé viée rGt mot phan don khoi kién

Ngay 19/4/2019 va tai phién toa phlc tham, nguyén don 6ng Pham Ngoc H
¢ don xin rit mot phan don khoi kién dbi v6i yéu cau chia di san thira ké 13 cin
nha ctia me 6ng (cu Bui Thi D). Toan bd can nha cta cu Bui Thi B duoc giao tra
cho 6ng Pham Ngoc D, 6ng D ¢6 trach nhiém di chuyén cin nha di chd khac va tra
dat cho 6ng Pham Ngoc H. Nhung tai phién toa, bi don 6ng Pham Ngoc D (do ba T
dai dién) khdng dong y nén khong chap nhan viéc rGt mot phan don khai kién cua
nguyén don.

[3] Vé viéc rt mot phan don khang céo, khang nghi

- Ong Pham Ngoc D rit khang céo ddi véi yéu cau dugce tiép tuc & tai nha
cua ba b.

- Ong Pham Tuan K rt mot phan don khang céo dbi vai viéc khong dong y
giao lai ong H 86,9m? dat (vi tri xay nha ba B), dién tich 110,2m? va 10,8m?
thudc khu B, khu C theo manh trich do dia chinh; yéu cau xem xét do dac lai
dién tich thira dat s6 529; budc 6ng H tra lai 35.562.555 dong tri gia nha ban kién
cd xay trén dat ong H; budc 6ng H tra tién dat nén nha véi dién tich 83,6m? theo
gia da dinh 253.000d/m?.

- Vién kiém sat nhan dan tinh Long An rit mot phan khang nghi d6i voi tranh
chip quyén str dung dét giita 6ng Pham Ngoc H vé&i 6ng Pham Tuan K dbi véi
dién tich 110,2m? va 10,8m? thudc khu B, khu C theo trich do ban dd dia chinh
cia cong ty H dugc Chi nhanh Van phong dang ky dai tai huyén T ky ngay
13/9/2016.

Do d6, Hoi dong xét xir quyét dinh dinh chi xét xtr phan khéang cao, khang
nghi da rat néu trén theo quy dinh tai khoan 3 Diéu 289 B6 luat T6 tung Dan su.
Nhu vay, Hoi dong xet xur chi con xem xét mot phan khang cao cua 6ng Pham
Tuan K ddi véi yéu cau khi chia thira ké phai khau trir tién xay nha va tén nén do
ong bo ra 1a 65.862.000 déng; mot phan khang nghi cua Vién kiém séat nhan dan
tinh Long An ddi véi phan tién 6ng K da bo ra xay dung cin nha, tén tao nén nha;
an phi 6ng H phai chiu an phi trén 06 ky phén thira ké. Nhiing phan khac cia ban
an so tham khéng c6 khang céo va khang nghi nén Hoi dong xét xa phlc tham
khdng xem xét.

[4] Xét khang céo cua 6ng Pham Tudn K va khang nghi ctiia Vién Truong
Vién kiém sat nhan dan tinh Long An d6i véi viée 6ng K yéu cau khi chia thira ké
phai khau trir tién xay nha va tén nén do ong K bo ra 1a 65.862. 000 dong (trong
d6 60.862.000 dong chi phi xay dung nha va 5.000.000 dong tién ton tao nén
nha)

Thay rang, cu Pham Vian T2 (hy sinh vao nam 1968) c6 vo 1a cu Bui Thi D
(chét ngay 19/12/2009). Cu B duoc cap quyen so hitu nha tinh nghia theo quyét
dinh s6 1962/QB.UB ngay 12/7/2005 cta Uy ban nhan dan huyén T. Nguén kinh
phi xay du‘ng nha do S¢ Giao thong vén tai tinh Long An tai trg 20.000.000
ddng, s6 con lai do gia dinh dong gop. Pay 1a ngbi nha ma éng H yéu cau chia



thira ké. Theo hop dong thi cdng ngady 26/5/2005 thi ngdi nha dugc khai cong
xay dung ngay 26/5/2005 va hoan thanh vao ngay 29/6/2005.

Ong K ¢6 cung cap mot s6 hoa don, gidy xac nhan chi phi xay nha ghi thoi
gian vao nam 2017 trong khi xay nha vao nam 2005 va mot so chi phi khéng co
hoa don nén khong dugc nhu’ng nguoi trong hang thura ké thira nhan (trir ong D)
nén Hoi dong xét Xt can ctr vao két qua thim dinh gia dé xem xét yéu cau cia
ong K.

Tai chimg thu tham dinh gid s6 36/23/04/2019/TPG LA - BBS ngay
23/4/2019 ctia COng ty c6 phan thuong mai dich vu va tu van H thi tong gia tri
cong trinh xay dung (nha tinh nghia) tai thoi diém niam 2005 la 101.784.232
ddng, (1am tron 101.784.000 ddng) khau trir 20.000.000 ddng cua cu D dugc tai
tro thi con 81.784.000 dong do gia dinh dong gop. Tir khi khoi cong xay dung
dén lGc hoan thanh nha tinh nghia, cac duong sy déu théng nhat do 6ng D la
ngudi tréng coi xay dung; 6ng D va dng K déu trinh bay tién xay dung do 6ng K
(con cua 6ng D) la nguoi thanh toan tién vat tu xay dyng. Tai bién ban hoa giai
ngay 04/3/2015 cua Uy ban nhan dan xa L, dng H ciing thira nhan “0ng D ¢6 bo
ra mot sé tién dé phu cdt can nha tinh nghia ” (thé hién tai bat luc s 87) va dong
y tra 6ng K 15.000.000 ddng tién xay nha. Tai phién tda phlc tham, dng V ciing
thira nhan 6ng D ¢6 bo tién ra xay dung nha cho cu P nhung khong biét bao
nhiéu. Ngoai 6ng D va dng K 1a nguoi truc tiép trong coi va thanh toan chi phi
xay dung nha thi khong con ngudi nao khac. Nhiing ngudi thira ké con lai hoan
toan khong biét vé chi phi xay dung nha cia cu B. Ong H, ba B, ba P cho rang
gia tri can nha lGc xay dyung chi 30.000.000 dong va so tién gop thém dé xay nha
la ciia ba B tir nguon tién do ba B chuyén quyén sir dung dat cho nguoi khac vao
nam 2002 nhung khong c6 ching ctr gi chimg minh nén khong c6 can ctr chap
nhan. Do d6, 6ng K yéu cau khau trir tién xay nha 60.862.000 dong trugc khi
chia thira ké 14 ¢ can c&r chip nhan. Toa an Cap so tham cho rang dng K khong
c6 hdéa don ching tir tai thoi diém xay dung va khong Chap nhan toan bo yéu cau
cua 6ng K 1a khong dung, can phai stra ban &n so tham vé phan nay, ngudoi duoc
chia thira ké huong hién vat phai hoan lai cho ong K chi phi xay dung nha la
60.862.000 dc‘mg ma ong K dé bo ra.

Ong K con yéu cau khau trir tién ton nén nha 5.000.000 dong nhung khong
co chimg ctr chimg minh nén khong chap nhan. Mat khac, Cong ty co phan
thuong mai dich vy va tu van H tham dinh gi4 toan bo gié tri cong trinh xay
dung (Cin nha) tai thoi diém xay dung thi chi phi tdn nén ciing d& duogc tinh. Do
d6, chap nhan mot phan yéu cau khai kién chia tai san chung cua 6ng K. Khéang
c4o cua Ong K 1a ¢ can cir chap nhan mot phan; khang nghi cua Vién truong
Vién kiém st nhan dan tinh Long An 1a ¢6 can ctr chap nhan.

[5] Tranh chap vé thira ké tai san:

Céc duong su théng nhat: Cu Pham Vian T2 (hy sinh vao nim 1968) va cu
Bui Thi D (chét 2009) ¢6 07 ngudi con gdm Pham Ngoc D, Pham Ngoc H, Pham
Ngoc V, Bui Thi B, Pham Thi Kim T1, Pham Thi Kim P va Pham Thi Kim O
nén x4c dinh day 1a nhimg ngudi thira ké theo phap luat thudc hang tht nhat cua
cu D, do cu D chét khdng c6 di chic. Tai san tranh chip thira ké 13 can nha cép 4
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(trén thira dét s6 529, to ban dd 14, loai dat tho thudc, toa lac tai xd L, huyén T,
tinh Long An do 6ng Pham Ngoc H dimng tén gidy chimg nhan quyén sir dung
dat), nén Toa an cap so tham chia hién vat cho 6ng H 1a phu hop.

Tai chang thu thAm dinh gid s6 85/28/10/2016/TPG LA - BPS ngay
28/10/2016 cua Cong ty cd phan thuong mai dich vu va tu van H thi gia gia tri
can nha tai thoi diém xét xir 12 122.111.880 dong khau trir s6 tién ong K da bo ra
xay dung duoc chdp nhan 1a 60.862.000 dong nén di san ctia ba P cd gia tri 1a
61.249.880 dong, chia cho 7 ky phan nén mdi ky phan 14 8.750.000 déng. Ong H
dugc s hitu can nha nén phai hoan lai cho cac thira ké con lai mdi nguoi 12
8.750.000 ddng va hoan tra cho 6ng K chi phi xay dung nha Ia 60.862.000 déng.
Do cac 6ng, ba V, P, T1, B va O chua yéu ciu chia thira ké nén Ky phﬁn cua
nhitng ngudi Ny tam giao cho dng Pham Ngoc H quan 1y, néu c6 tranh chap s&
giai quyét bang vu an khéc. Toa an cap so tham xac dinh di san ctia ba P 1a toan
bo gid tri can nha 1a khong ding, can stra ban &n so tham.

[6] Vé chi phi t6 tung:

Chi phi xem xét tham dinh tai chd, do dac va tham dinh gi4 tong cong 1a
15.500.000 dong.

Déi véi tranh chap thira ké tai san, Toa &n cip so tham budc 6ng H, 6ng D
va cac dong thira ké phai chiu 7.000.000 dong chi phi xem xét tham dinh tai chd va
tham dinh gia 14 khdng dang, vi cac dng, ba V, P, T1, B va O chua yéu cau chia
thira ké nén khong phai chiu. Do d6 6ng H va 6ng D mdi ngudi phai chiu
3.500.000 dong theo ty 1¢ gia tri phan tai san duoc hudng theo quy dinh tai Dicu
157 va Piéu 165 Bo luat T6 tung Dan sy 2015; 6ng H d& nop 7.000.000 dong
nén 6ng D phai hoan lai cho 6ng H 3.500.000 dong.

Péi vai tranh chap quyén sir dung dét gitra dng H va 6ng K. Ong K d4 rt don
khang cao nén khong xem xét. Theo ban &n so tham, 6ng K phai chiu 5.000.000 dong
chi phi do dac do yéu cau khoi kién ctia 6ng H duoc Toa an chap nhan (6ng K da nop
xong).

Déi véi tranh chap chia tai san chung, 6ng K phai chiu theo ty 1& gia tri phan
tai san duoc chia nén dng K phai chiu chi phi tham dinh gia 1 3.500.000 d6ng theo
quy dinh tai Didu 157 Bo luat T6 tung Dan sy 2015. Ong K d4 nop xong.

[7] Xeét khang nghi cua Vién Truong vién kiém sat nhan dan tinh vé an phi
dan su so thim ma éng H phai chiu dbi véi tranh chap thira ké tai san

Péi véi tranh chap thira ké tai san, dng H, 6ng D phai chiu 4n phi dan sy so
tham theo murc twong mg v&i gia tri phan tai san ma ho dwugc hudng, nén mai
ngudi phai chiu 437.500 dong. Toa &n cap so tham budc 6ng H phai chiu an phi
d6i véi cac ky phan cua cac 6ng ba V, P, T1, B, O la khong ddng. Khang nghi
cua Vién trudng vién kiém sat nhan dan tinh déi véi phan an phi caa 6ng H 1a ¢6 cin
ct chap nhan.

Déi véi tranh chap quyén sir dung dat giita 6ng H va 6ng K. Ong K d4 rit don
khang cao nén khdng xem xét. Theo ban an so tham, budc 6ng K phai chiu 1.530.650
dong.
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Déi v6i tranh chap chia tai san chung, 6ng K phai chiu theo ty 1& gié tri s tién
duoc chia nén dng K phai chiu 4n phi dan s so thim 1a 3.043.000 dong.

Ngoai ra, ban &n so tham khéng c6 tuyén vé nghia vu cham thi hanh &n Ia
thiéu s6t nén can bd sung cho day du.

[8] Loi trinh bay cua ngudi bao vé quyén va loi ich hop phap cua nguyén
don 14 ¢6 can cir mot phan; 161 trinh bay cia ngudi bao vé quyén, loi ich hop
phap ciia 6ng K 1 ¢6 cin cir; phét biéu cua Kiém sat vién 1a c6 can ci.

[9] V& 4an phi dan su phuc thAm

Ong Pham Ngoc D rut khang cao trude khi mé phién toa phuc thAm phai
chiu 150.000 dong an phi dan su phuc tham.

Do sira an so tham nén éng K khéang cao khdng phai chiu an phi dan su
phtc tham.

Vi céc 18 trén;
QUYET PINH:

Cin ctr Khodn 2 Biéu 308 B9 ludt T6 tung Dan su;
Can ctr vao cac dieu 26, 35, 157, 165 B0 ludt to tung dan sy;
Can ctr vao Ccac diéu 224, 674, 675, 676, 685 B0 luat dan sy nam 2005;

1. Binh chi xét xir phic tham d6i voi khdng céo cua dng Pham Ngoc D yéu
cau duogc tiep tuc ¢ tai nha cua cu Bui Thi B;

2. Pinh chi xét xt phic thim dbi voi khéng cao caa 6ng Pham Tuéan K vé
viéc khong dong v giao lai 6ng H 86,9m? (vi tri xay nha cu P), dién tich 110,2m?
va 10,8m? thudc khu B, khu C theo manh trich do dia chinh cua Cong ty trach
nhiém hitu han do dac nha dat H dugc Chi nhanh Vin phong dang ky dat dai tai
huyén T duyét ngay 13/9/2016; budoc ong H tra lai 35.562.555 dong tri gia nha
ban kién cd cat trén dat ong H; budc ong H tra tién dat nén nha véi dién tich
83,6m? theo gia da dinh 253.000d/m?;

3. Pinh chi xét xir phlic tham d6i voi khang nghi cia Vién Truong Vién
kiém s4t nhan dan tinh Long An Vé viéc tranh chap quyén st dung dét giita 6ng
Pham Ngoc H véi 6ng Pham Tuén K ddi véi dién tich 110,2m? va 10,8m? thudc
khu B, khu C theo manh trich do dia chinh cua Cong ty trdch nhiém hitu han do
dac nha dit H duoc Chi nhanh Van phong ding ky dat dai tai huyén T duyét
ngay 13/9/2016;

4. Chap nhan mét phan khang céo cua 6ng Pham Tuén K;

5. Chap nhan mot phan khang nghi cta Vién Truong Vién kiém sat nhan
dan tinh Long An;

Stra mot phan ban 4n dan su so tham sé 27/2018/DS-ST ngay 28 thang 5
nam 2018 cua Toa an nhan dan huyén T;

6. Chap nhan yéu cau khai kién chia thira ké tai san cta 6ng Pham Ngoc
H.
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Xac dinh di san cua cu Bui Thi D dé lai 1a can nha tinh nghia cip 4, petong
cot thép, ¢o dién tich 86,9m? (khong co dat) tai 4p 1 X4 L, huyén T, tinh Long An
cé gia tri 61.249.880 dong (S&u Muoi mét triéu hai tram bén muwoi chin nghin
tam tram tam muoi dong).

Hang thira ké thtr nhat ctia cy Bui Thi B gdm céc con: Ong Pham Ngoc H,
ong Pham Ngoc D, ba Bui Thi B, 6ng Pham Ngoc V, ba Pham Thi Kim P, ba
Pham Thi Kim O va ba Pham Thi Kim T1 mdi nguoi duoc huong thira ké mot
ky phan véi gia tri 1a 8.750.000 ddéng (Tam tridu bdy trdm ndm muwoi nghin
dong). Do cac dng ba V, P, T1, B, O chua yéu cau chia thira ké nén cac ky phan
cua nhiing ngudi nay tam giao cho 6ng Pham Ngoc H quan ly.

Budc 6ng Pham Ngoc D, ba Nguyén Thi T, 6ng Pham Tuén K phai giao
toan bod cin nha tinh nghia cé dién tich 86,9m? cua cu Bui Thi D tai ép 1, xalL,
huyén T cho 6ng Pham Ngoc H dugc sé hitu, sir dung.

Budc 6ng Pham Ngoc H phai giao cho ong Pham Ngoc D sé tién duoc
hudng thira ké 14 8.750.000 dong (Tam triéu bdy tram nam muwoi nghin dong).

Budc ong Pham Ngoc D, dng Pham Tuén K, ba Nguyén Thi T phai thao
d, di doi can nha tam c6 dién tich 77,86m? tai ap 1, xd L, huyén T tra lai dat
dién tich 77,86m? cho 6ng Pham Ngoc H.

7. Chap nhan yéu cau khoi kién cua 6ng Pham Ngoc H vé viéc tranh chép
quyén sir dung dat.

Budc ong Pham Tuan K phai tra cho 6ng Pham Ngoc H dién tich 110,2m?
va 10,8m? thudc khu B, khu C theo manh trich do dia chinh cua Cong ty trach
nhiém hiru han do dac nha dat H dugc Chi nhanh Van phong dang ky dat dai tai
huyén T duyét ngay 13/9/2016.

Ong Pham Ngoc H va 6ng Pham Tuan K c6 trach nhi¢m lién hé vai co
quan c6 tham quyén dé duogc diéu chlnh dién tich dat trén gidy chimg nhan quyen
str dung dat ddng véi dién tich thuc té sir dung theo qui dinh ctia phap luat vé dat
dai.

8. C4c vi tri can nha tinh nghia, can nha tam Va vi trf tranh chap quyén st
dung dat duoc x&c dinh theo manh trich do dia chinh cua Cong ty trach nhiém
hitu han do dac nha dat H dugc Chi nhanh Van phong diang ky dat dai tai huyén
T duyét ngay 13/9/2016.

9. Chap nhan mot phan yéu cau khoi kién ctia ong Pham Tuan K vé viéc
yéu cau chia tai san chung.

Budc dng Pham Ngoc H c6 trach nhiém giao cho 6ng Pham Tuén K chi
phi xay dung nha la 60.862.000 dong (S&u mueoi triéu tam tram sau muwoi hai
nghin dong).

10. Khéng Ch’ép nhéan yéu cﬁq khoi kién cua 6ng Pham Tuan K yéu cau
nhiing nguoi thira ke tra 5.000.000 dong (Nam triéu dong) chi phi tbn nén nha.
11. V& chi phi t6 tung
‘ Ong Pham Ngoc H va 6ng Pham Ngoc D moi ngudi phai chiu 3.500.000
dong chi phi xem x€t tham dinh tai cho va tham dinh gia. Ong H da nop 7.000.000
dong nén dng D phai hoan lai cho 6ng H 3.500.000 dong.
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Ong Pham Tuan K phai chiju 8.500.000 dong chi phi do dac va tham dinh gia
(6ng K da nop xong).

12. Vé nghia vu cham thi hanh an

Ké tir ngay c6 don yéu cau thi hanh an ctia ngudi dugc thi hanh an (ddi
v6i cac khoan tién phai tra cho nguoi duogc thi hanh an) cho den khi thi hanh an
xong, bén phai thi hanh an con phai chiu khoan tién 1i cua sé tién con phai thi
hanh 4n theo muc 1ai sut quy dinh tai Diéu 357, Diéu 468 cua Bo luat Dan su
nam 2015, trir trudng hop phép luat c6 quy dinh khac.

13. V& n phi dan su so tham

Ong Pham Ngoc H phai chiu 437.500 d6ng. Khau trir s6 tién 400.000 dong
6ng H d4 nop tam ung an phi theo bién lai thu s6 0002046 ngay 10/4/2015 va
bién lai thu s6 0002328 ngay 30/9/2015 nén 6ng H con phai chiu 37.500 déng.

Ong Pham Ngoc D phai chiu 437.500 dong.

Ong Pham Tuéan K phai chiu 4.573.650 dong. Khau trir s6 tién 1.646.500
d6ng 6ng K d nop tam ang an phi theo bién lai thu sé 0003052 ngay 20/12/2017
nén 6ng K con phai chiu 2.927.150 dong .

14. V& &n phi dan su phic tham

Ong Pham Ngoc D phai chiu 150.000 déng an phi dan sy phic tham. Khau
trir s tién 300.000 ddng 6ng D d4 ndp tam tGng an phi phlc thim theo bién lai s6
0003361ngay 12/6/2018 ctia Chi cuc Thi hanh a4n Dan su huyén T dé thi hanh an
phi. Hoan lai 6ng D 150.000 dong.

Ong Pham Tuan K khong phai chiu &n phi dan sy phac tham. Hoan tra 6ng
K 300.000 dong 6ng K da nop tam tng an phi phdc tham theo bién lai so
0003360 ngay 12/6/2018 cta Chi cuc Thi hanh an Dan sy huyén T.

Trudng hop ban an, quyét dinh duoc thi hanh theo qui dinh tai Diéu 2 Luat Thi
hanh 4n dan sy thi nguoi duoc thi hanh an, nguoi phai thi hanh an dan sy c6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi
cudng ché thi hanh an theo qui dinh tai cac Piéu 6, 7, 7a va 9 Luat Thi hanh an dan
su; thoi hiéu thi hanh an dugc thuc hién theo qui dinh tai Diéu 30 Luat Thi hanh an
dan su.

Ban an phuc tham c6 hiéu luc phéap luat ké tir ngay tuyén an./.

Noi nhan: . ) . , ) , <

- TANDCC tai Tp H6 Chi Minh; TM. HOI DONG XET XU PHU(; THAM
- VKSND tinh Long An; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén T;

- Chi cuc THADS huyén T;
- Cac duong su;
- Luu: HS, AV.

Nguyén Vin Thu
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