TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap — Tw do — Hanh phuc

Ban 4n sb: 10/2023/LD-PT
Ngay 07-4-2023
VIV tranh chép vé truong hop bi don
phuong cham dut hop dong lao dong

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BINH DUONG
- Thanh phéin Hpi dong xét xir phiic tham gom co:
Tham phén - Chii toa phién t0a: dng Nguyén Cong Luc.
Cdc Tham phdn: 6ng Huynh Van Luat;
ba Tran Thj Tham.

- Thw ky phién t0a: ba Nguyén Thi Hang - Thu ky T0a an nhan dan tinh
Binh Duong.

- Dai di¢n Vién Kiém sdt nhin din tinh Binh Dwong tham gia phién
tda: ong L& Trung Kién - Kiém sat vién.

Ngay 07 thang 4 nam 2023, tai tru s& Toa an nhan dan tinh Binh Duong
md phién toa xét xir phuc thim cong khai vu an lao dong thu 1y s
36/2022/TLPT-LD ngay 01/12/2022 vé viéc “tranh chdp vé truong hop bi don
phirong cham dit hop dong lao dong”.

Do Ban 4n lao dong so tham s6 07/2022/LD-ST ngay 03/8/2022 ctia Toa an
nhan dan thi xa B, tinh Binh Duong bj khang cdo; theo Quyét dinh dua vu 4n ra
xét xtr phuc tham sé 02/2023/QD-PT ngay 30/01/2023, Quyét dinh hodn phién
tda s6 02/2023/QP-PT ngay 21/02/2023, Thong bao thay d6i thoi gian md phién
tdoa xét Xt vu 4n lao dong s6 02/2023/TB-TA ngay 15/3/2023, giita cac duong
Su.

- Nguyén don: 6ng J, sinh ndm 1993; dia chi: s6 N duong T, phudong 9,
quan B, Thanh ph6 H6 Chi Minh.

Nguoti dai dién hop phap: ba N, sinh ndm 1996; dia chi: s6 M dai 10 Binh
Duong, khu phoY, phuong M, thi xa B, tinh Binh Duong (van ban uy quyén
ngay 21/02/2022). Ba N c6 mat.

Nguoi bao vé quyén va loi ich hop phéap cta nguyén don: ba L, sinh nim
1991; 1a Luat su Cong ty Luat V thudéc Poan Luat su tinh Binh Duong. Dia chi:
Cong ty Luat V, thtra dat s6 T, 16 E, to ban d6 T, khu phd V, phuong M, thi x4
B, tinh Binh Duong. Ba L ¢6 mat.
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- Bi don: Cong ty TNHH Y; dia chi tru so: 16 | khu cong nghiép M,
phuong M, thi xa B, tinh Binh Duong.

Nguoi dai dién hop phép: ong T, sinh nam 1976; dia chi: s6 Y duong X,
phuong T, Quan U, Thanh phé H6 Chi Minh (van ban uy quyén ngay
16/7/2020). Ong T c6 mat.

- Nguoi c6 quyén loi, nghia vu lién quan: ba P, sinh nam 1962; dia chi:
Can sb P, tang Y, khu E, Block K, The C Dai 16 Binh Duong, phuong T, thanh
phd T, tinh Binh Duong. Dia chi lién hé: Cong ty TNHH Y; dia chi tru so: 16 |
khu cong nghiép M, phudng M, thi xi B, tinh Binh Duong. Ba P ving mit.

- Nguroi khang cdo: nguyén don 6ng J va bi don Cong ty TNHH Y.
NOI DUNG VU AN:

_ * Theo don khoi kién dé ngay 30/6/2020; don khdi kién sita doi, bo sung
de ngay 19/4/2021; loi khai trong qua trinh giai quyét vu dn va tqi phién toa
nguoi dai dién hop phdp cua nguyén don trinh bay:

Nguyén don 6ng J (goi tat 1a ong J) c6 ky két hop ddng lao dong voi Cong
ty TNHH Y (goi tit 13 Cong ty Y hodc Cong ty) theo Hop dong lao dong sb
01/CG/YS-2019 ngay 01/7/2019; thoi han hop dong la 01 nim tir ngiy
01/7/2019 dén hét ngay 30/6/2020. Sau khi ky két hop dong lao dong, Cong ty
chi giao ong J ban sao hgp dong lao dong, con ban chinh thi Cong ty khong giao
cho 6ng J nén 6ng J chi cung cap duoc cho Toa an ban sao. Ong J lam viéc tai
Cong ty véi chitc vu Giam doc diéu hanh — chuyén gia k¥ thuat. Muc luong 6ng
J dugc Cong ty trd hang thang 1a 3.000 USD (3.000 d6 la My 01 thang tuong
duong 69.708.000 ddng) thé hién bang cac phiéu luong thang 9, 10, 11 nim
2019 (ban sao chup) 0ng J da giao nop cho Toa an.

Ong J 1am viéc tai Cong ty binh thudong, dén ngay 08/01/2020 6ng J bi
sot, ho nhung van 1am viéc tai Cong ty. Pén 15 gio 00 ngay 11/01/2020 thi 6ng
J ¢6 xin phép ba P (goi tit 1a ba P) cho vé nghi ngoi vi bénh tinh khong thuyén
giam va duoc ba P dong y. Ba P — Pho giam dbc Cong ty 1a nguoi quan 1y va co
quyén han cao nhét tai Cong ty.

Dén ngdy 13/01/2020 6ng J dén Cong ty lam viéc nhung vi éng J bi sot
cao va ho nhiéu nén ba P sg ong J nhiém bénh cho cac nhan vién khac nén da
cho 6ng J vé nghi.

Do bénh tinh ngay cang néng nén ngay 15/01/2020 6ng J c¢6 kham bénh
tai Cong ty C6 phan bénh vién M va c6 don thuoc.

Pén ngay 15/01/2020 ba P c6 nhan tin cho 6ng J bang dién thoai di dong
qua mang Kakao Talk v6i ndi dung “khi 6ng K ngudi dai dién theo phap luat
cua cong ty quay vé thi 6ng J hiy dén cong ty lam viéc”. Sau do, thay khoée hon
nén 6ng J tiép tuc dén Cong ty 1am viéc thi ba P yéu cau éng J ra vé.

Tu nggy 17/01/2020 dén ngay 3 1/01/2020 1a thoi gian dng J va ca Cong ty
dugc nghi tét Nguyén dan cua Viét Nam, hét thoi han nghi tét thi 6ng J vao
Cong ty lam vigc.
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Ngay 01/02/2020 6ng J dén Cong ty lam viéc binh thuong, dén 17 gio 30
phut Cung ngay ong J dugc ba P thong bao truc tlep bang 11 n6i 1a cho nghi viéc
01 tuan dé tim cong viéc khac, nhung khong néu rd ly do. Ong J khong nhén
dugc thong bao bang vin ban tir Cong ty 1a cho nghi viéc 01 tudn dé tim cong
viéc moi.

Do nhan dugc thong bao nghi viéc nén ong J nghi khong dén Cong ty lam
viée tir ngdy 02/02/2020, dén ngay 08/02/2020 6ng J nhin tin qua dién thoai di
dong cua ba P qua mang KaKao Talk vao luc 12 gi¢ 34 phit véi ndi dung “Chao
Madam, Madam an com chua a? Tuén nay voi thoi gian 01 tuén Madam cho
con da nop don ung tuyen cho 05 cong ty & Binh Duong nhung van chua co6 thoi
gian phong van cy the phia cong ty. Madam vui long cho con biét tuan sau con
phai 1am thé nao a”. Thi ba P tra 10i rang “Truéng phong, xin 16i. Anh d lam
viéc cham chi, & 1ap truong cong ty thi lwong hoi cao, viéc diéu chinh luvong nhu
da néi thi ciing duoc nhung ma hinh nhu truéong phong khong dong ¥. Vi vay
anh hay doi toi s& dua cho anh bt ctr khi nao...”

Pén ngay 10/02/2020 6ng J dén Cong ty lam viéc thi gip ba P va ba P da
bat ong J ky vao don nghi viéc, nhung 6ng J khong ky. Ba P dua 01 s6 nhan
vién khac ma 6ng J khong nhé mét va tén gilr ngudi 6ng J bat 6ng J ky vao don
nghi viéc, nhung 6ng J nhat quyét khong ky va ra veé.

Do s¢ dén Cong ty lam viéc s& bj ba P bat ky don nghi viéc nén éng J
khong dén Cong ty ma nghi vi¢c tr ngay 11/02/2020.

Nhén thdy, Cong ty dd budc ong J thoi viée trai phap luat 1am anh hudng
dén quyén loi ctia 6ng J nén ngay ngay 10/02/2020 6ng J c6 lam don khiéu nai
Cong ty dén Ban quan 1y cac khu cong nghiép Binh Duong. Ban quan Iy cac khu
cong nghi¢p Binh Duong da chuyén don khiéu nai ctia 6ng J dén Phong dai dién
s0 02 try s¢ tai khu pho 4, phudng M, thi xa B dé giai quyét. C6 mot nhan vién
cua Phong dai dién s6 02 goi dién cho 6ng J theo s6 dién thoai 6ng J ghi trong
don khiéu nai 14 di goi dién cho ba P nhung ba P khong dong y tham gia hoa
giai va hudéng dan ong J khoi kién dén Toa an. Ong J khong rd vi sao dng giri
don dén Ban quan 1y cac khu cong nghiép Binh Duong vao ngay 10/02/2020
nhung Ban quan ly lai ghi ngay 6ng J ndp don 1a vao ngay 13/02/2020.

Tién luong hang thang dng J ky nhan vao cac phiéu luong va nhan tién
mit tryc tiép tir ba P, Cong ty khong chuyén qua tai khoan ngan hang cho ong J.
Ban chinh cac phiéu luong c6 ky nhan ctia ong J do Cong ty giit khong dua cho
6ng J nén 6ng J chi cung cap dugc cho Tda an ban sao chyp phiéu luong thang
9, 10, 11 nam 2019.

Noi dung tin nhan dién thoai di dong gitta 6ng J va ba P qua mang Kakao
Talk nhu ong J trinh bay ¢ trén ong J da tién hanh lap vi bang tai Van phong
Thira phét lai Quan M, Thanh phé H6 Chi Minh va duoc dich thuat tai Phong
Cong chung T. Céac van ban nay 6ng J da giao nop cho Toa an.
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Ong J da nhan du tién lwong cua thang 01/2020. Luong thang 2, 3, 4, 5,6
nam 2020 Coéng ty chua tra cho 6ng J. Cong ty khong dong cac khoan bao hiém
y t€, bao hiém that nghié€p cling nhu bao hiém xa hoi cho 6ng J.

Theo Hop ddng lao dong, Cong ty phai dong thue thu nhdp ca nhan cho
ongJ nhung Cong ty tu y trur tién thué thu nhap vao tién luvong hang thang 6ng J
nhan, cu thé thang 7, 8, 9, 10 nim 2019 mdi thang 1a 12.249.000 dong, thang
11/2019 1a 12.222.000 dong, thang 12/2019 va thang 01/2020 mo61 thang la
12.249.000 dong; tong cong tién thué thu nhap ca nhan Cong ty di trir vao luong
ctia 6ng J 1a 85.716.000 dong.

Cong ty va dng J co giao két hop ddng lao dong thi Cong ty méi dong tién
thué thu nhép c4 nhan cho 6ng J theo nhu Cong vin ma Cuc thué tinh Binh
Duong da gui cho Toa an. Hién Cong ty con gilt ban chinh glay phép lao dong
cta 6ng J. Pén nay ong J xac dinh chua nhan dugc bat ctr quyét dinh sa thai hay
quyét dinh cho thoi viéc nao cua Cong ty. Cong ty ma dai dién la ba P dé cudng
ep ong J nghi vi¢e, da don phuong cham dut hop dong lao dong vdi Ong J trai
phap luat. Ong J khoi kién Cong ty, yéu cau To0a an giai quyét nhitng van dé sau:

- Béi thuong tién luong nhitng ngdy ong J khong dugc lam viée 1a 05
thang tién luong (thang 02, 3, 4, 5, 6/2020) x 69.000.000 dong = 345.000.000
dong.

- Boi thuong vi pham thoi gian bao trude khi don phuong cham dit hop
dong lao dong la 30 ngay 1a 69.000.000 dong/26 ngay x 30 ngay = 79.615.385
dong.

- Béi thuong do don phuong cham hop dong lao dong trai phap luat 1a 02
thang tién luvong x 69.000.000 dong = 138.000.000 dong.

- Hoan tra tién dong thué thu nhap c4 nhan 1a 85.716.000 dong.

Téng cong 1a 648.331.385 dong.

Theo don stra d6i, bo sung don kién ngay 19/4/2021, 6ng J yéu cau Cong
ty phai boi thuong cho 6ng 648.358.385 dong la do tinh nham. Ong J xac dinh
yéu cau Cong ty phai boi thuong 648.331.385 dong.

- Budc Cong ty phai dong bao hiém xa hdi, bao hiém y t& cho 6ng J tir
ngay 01/7/2019 dén hét ngay 30/6/2019:

+ Nguoi lao dong doéng 1.490.000 dong x 20 x 12 thang x 1,5% =
5.346.000 dong.

+ Nguoi st dung lao dong dong 1.490.000 dong x 20 x 12 thang x 6,5% =
23.244.000 dong.

Ong J dong ¥ cho Cong ty trur tién dong bao hiém xa hoi va bao hiém y té
ma ﬁng J phai déng vao tién luong hang thang cua 6ng J vao so tién ma Cong ty
phai boi thuong cho ong J va Cong ty phai co trach nhiém dong toan bo tién bao
hiém xa hoi cho 6ng J.
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Do do ‘géng sO tién ma 6ng J yéu cau Cong ty phai bdi thuong la:
648.331.385 dong - 5.346.000 dong = 642.985.385 dong.

* Bi don do 0ng T la nguoi dai dién theo uy quyén trinh bay trong qua
trinh tham gia to tung:

Ong J 12 ngudi quen cua ba P, Phé giam ddc Cong ty thong qua c6 giao
day tiéng Viét cho ngudi Han Qudc. Vao khoang nim 2019 éng J dén Cong ty Y
va sinh hoat cung gia dinh ba P nhu thanh vién trong gia dinh. Ba P thuong ong
J nhu con trai ctia minh vi éng ciing trac tudi con trai ba tai Han Qudc nén ba
nhiét tinh giup d&. Do 12 ngudi Han Qubc nén ong J tu do di lai trong Cong ty.
Hién phia Cong ty khong c6 luu gitt nhitng ching cr ma 6ng J cung cap cho
Toa 4n. Dién thoai clia ba P cling bi mat nén khong biét nhitng doan tin nhan ma
ong J lap vi bang la ding hay sai, trong khi d6 theo Thong bao thu Iy vu an sO
17/TB-TLVA ngay 06/7/2020 thi trong nhitng chirng ¢t ma 6ng J cung cap c0
ban sao hop ddng lao dong ma khong co ban chinh va nhitng tin nhin ciing
khong dugc dich thuat ding theo quy dinh cua phap luat nén khong phai la
ching ctr, khong c6 gia tri ching minh va phia Cong ty khong xac dinh dugc
cac chung cur d6 c6 chinh xac hay khong. Cong ty khong rd dugce 1a gitta 6ng J
va Cong ty c¢6 quan hé lao dong hay c6 ky két hop dong lao dong theo nhu hop
dong lao dong (ban sao) phia nguyén don cung cap hay khong. Cac phiéu luong
(ban sao) ma phia nguyén don cung cip thi Cong ty ciing khong 16 ¢ phai ciia
Cong ty hay khong. Ong J c6 1am viéc tai Cong ty hay khong thi khong 18 vi
ong J duoc ba P xem nhu con chau trong nha & trong Cong ty va tu do ra vao
Cong ty. Co thé 6ng J 1am viéc tai Cong ty nhung khong rd 6ng J 1am cong viéc
gi va thoi gian ong J ¢ tai Cong ty khong dung nhu hop dong lao dong (ban sao)
ma 6ng J da cung cap cho Toa an vi dén thang 12/2020 6ng J moi duge Ban
quan 1y cac khu cong nghiép Binh Duong cip gidy phép lao dong. Cong ty
khong cho 6ng J nghi viéc hay sa thai ma do ong J khong mudn lam viéc tai
Cong ty nén ty nghi.

Quan hé giita ba P va 6ng J 1a quan hé quen biét than thiét nén c6 thé ba P
va 6ng J ciing c6 nhimng tin nhan qua lai hoi tham sirc khoe va cudc song. CAc tin
nhin gitta ba P va 6ng J dugc chinh ngudi dai dién hop phap ctia nguyén don
thira nhan khong c6 ndi dung nao ba P budc dng J phai nghi viéc. Hon nira, ba P
khong phai 1a nguoi dai dién theo phap luat cua Cong ty.

Khong rd viéc Cong ty co tra luong hay tién thu lao cho 6ng J hay khong,
néu co ciing khong rd sb tién tra hang thang 1a bao nhiéu. Mirc tién luong
nguyén don cho réng Cong ty tra hang thang 1a 3.000 USD la khong c6 co so va
Cong ty khong chap nhan. C6 thé vi mot Iy do nao d6 mudn giup ong J vi 6ng J
1a nguoi Han Qudc c6 sé loi hon khi tham gia dong thué thu nhap ca nhan nén
Cong ty dimg ra dong thué thu thap c4 nhan cho 6ng J tai Cuc Thué tinh Binh
Duong.

_ Thang 12/2020 6ng J m¢i dugc cap gidy phép lao dong nhung theo hop
dong lao dong 6ng J cung cap thi ngay 01/7/2020 6ng J va Cong ty da ky két
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hop dong lao dong. Nhu vay, gia str c6 hop dong lao dong nay thi hop dong nay
cling vo hiéu.

Tt nhitng ly do trén, phia Cong ty khong ddng ¥ voi toan bd yéu cau cua
nguyén don, d& nghi Toa an bac yéu cau cta nguyén don.

Tai Ban 4n s6 07/2022/LD-ST ngay 03/8/2022 ctia Toa an nhan dan thi xa
B, tinh Binh Duong da tuyén xu:

1. Khong chip nhian mét phan yéu cau khoi kién cia nguyén don ong J
dbi véi bi don Cong ty TNHH Y vé viée: “Tranh chdp don phwong chim dut
hop dong lao dong” budc Cong ty TNHH Y phai bdi thuong cho 6ng J céc
khoan sau:

- Tién luong nhiing ngay khong duogc 1am viéc 1a 345.000.000 dong.

o Boi thuong vi pham thoi gian bao trude khi don phuong cham dut hop
dong lao dong 1a 30 ngay la 79.615.385 dong.

- ‘Bc;)i thuong do don phuong cham hop dong lao dong trai phap luat 02
thang tién luong la 138.000.000 dong.

~ -Cong ty TNHH Y phai c6 trach nhiém dong béo hiém xa hoi, béo hiém y
té cho ong J tir ngay 01/7/2019 dén hét ngay 30/6/2019.

2. Chap nhin yéu cau cua nguyén don ong J dbi v4i bi don Cong ty
TNHH Y vé viéc phai hoan tra thué thu nhap ca nhan da khau trur:

Budc Cong ty TNHH Y phai hoan tra cho 6ng J 85.716.000 dong.

Ngoai ra, ban 4n so tham con tuyén vé trach nhiém cham thi hanh an, an
phi va quyén khang cao cho cac bén duong su.

Ngay 12/8/2022, nguyén don c6 don khang cao mot phan ban an so thAm
dbi voi yéu cau khoi kién khong dugc Toa an chap nhan vé viéc don phuong
cham dut hop dong lao dong trai phap luat; dé nghi Hoi dong xét xur sira ban an
so thim budc bi don bdi thudng theo yéu cau cta nguyén don.

Ngay 16/8/2022, bi don c6 don khang cdo mot phan ban an so tham dbi
Va1 yéu cau khoi kién duge Toa an chép nhéan vé tién thué thu nhap ca nhan, bi
don dé nghi Toa an cap phiic tham khong chap nhan yéu cau khai kién cia
nguyén don vé viéc budc bi don hoan lai tién thué thu nhap ca nhan bi khau trir
13 85.716.000 dong.

Tai phién toa phuc tham nguoi dai dién hop phap cua nguyén don va bi
don van giir nguyén yéu cau khoi kién, yeu cau khang cao. Hai bén duong sy
khong tu thoa thuan dugc voi nhau vé viée giai quyét vu an.

Luat su bao vé quyén va loi ich hop phap cua nguyén don tranh luan:
Nguyen don c6 day du tai liéu, chimg cr chimg minh c6 quan hé lao dong giita
6ng J va Cong ty Y. Do Cong ty Y da don phuong cham dit hop dong lao dong
trai phap luat voi ong J nén viéc Ong J khot kién Cong ty Y va yéu cau b01
thuong 13 co can cir. D& nghi Hoi dong xét xir phuc tham chip nhan yéu cau
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khang co cua nguyén don, sira ban 4n so tham theo hudng chap nhan toan b
yéu cau khéi kién ctia nguyén don.

Dai dién Vién Kiém sat nhén déan tinh Binh Duong phat biéu y klen Qué
trinh thu 1y giai quyét vu an tai cap phiic tham, nhu’ng ngudi tién hanh té tung va
nhimg ngudi tham gia t6 tung da thyc hién ding cac quy dinh cua Bo luat TH
tung dan su. Vé hudng giai quyét vu &n: nguyén don khéi kién nhung chi cung
cap duoc ban sao hop dong lao dong va khoéng c6 ban chinh nén chimg cwr
khong bao dam gia tri phap 1y theo quy dinh tai khoan 1 Piéu 95 B luat TH
tung dan sy nam 2015. Do dé, khong c6 co s& xem xét chép nhan yéu cau khai
kién cta nguyén don vé viéc don phuong cham dut hop dong lao dong trai phap
luat, yéu cau bdi thuong va yéu cau hoan tra khoan tién thué thu nhap ca nhan
da khau trir. D& nghi Hoi ddng xét xir phuc tham khong chip nhan khang céo
ctia nguyén don, chip nhan khang céo cua bi don va stra ban an so tham theo
huéng khong chap nhan toan bd yéu cau khdi kién cta nguyén don.

Sau khi nghién ctru céac tai liéu, chimg ctr ¢6 trong hd so vu an, y kién
trinh bay cta cac bén duong su, ludt su va quan diém cua dai dién Vién Kiém
sat nhan dan tinh Binh Duong vé viéc giai quyét vu an;

NHAN PINH CUA TOA AN:
[1] Vé thu tuc t6 tung:

[1 1] vé quan hé phéap luat tranh chap va tham quyén giai quyet bay la
vu an “Tranh chdp vé trwong hop bi don phuong cham dit hop dong lao dong”,
bi don ¢6 tru sé tai thi xa B nén thudc tham quyen giai quyet cua Toa an nhan
dan thi xa B theo quy dinh tai diém a khoan 1 Diéu 32, diém ¢ khoan 1 Piéu 35,
diém a khoan 1 Diéu 39 cua Bo luat T6 tung dan sy.

[1.2] Xét don khang cao cua nguyén don va bi don duge thyc hién trong
thoi han luét dinh, nguyén don dwgc mi€n ndp tam tmg an phi phac tham va bi
don da ndp tam ing an phi phic tham nén viéc khang cao 1a hop 1€.

[1.3] Vé sy c6 mit cua duong su: Toa an cap so thim di triéu tap ba P
tham gia t6 tung véi tu cach nguoi co quyen lo1, nghia vu lién quan theo dia chi
noi lam viéc va noi cu trd, nhung ba P vang mat nén Toa an tién hanh xét xir
vang mat ba P 1a dung. Ba P tiép tuc vang mat tai phién toa phuc thim nén cin
ctr khoan 3 Piéu 296 Bo luat T tung dan sy ndm 2015 Toa 4n van tién hanh xét
XU vang mat ba P.

[2] V& noi dung:

[2.1] V& quan hé lao dong va viéc don phuong chdm dit hop dong lao
dong: Ban quan 1y cac Khu coéng nghiép Binh Duwong c6 Coéng vin sb
4219/BQL-LD ngay 10/12/2021 vé viéc cung cdp thong tin kém theo ban sao
Gidy phép lao dong s6 035321/2019/BQL-GP ngay 03/12/2019. Cuc Thué tinh
Binh Duong c6 Cong vin s6 9478/ CTBDU-HKDCN ngay 27/5/2021 vé viéc
cung cap thong tin ké khai ndp thué thu nhap ca nhan va Cong vin sd
5711/CTBDU-TTK?2 ngay 27/3/2023 vé viéc cung cap thong tin ctia 6ng J Xac
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dinh duoc tinh tiét: nam 2019 va nam 2020, c& nhan 6ng J khai thué thu nhap ca
nhan qua to chuc chi tra 1a Cong ty Y. Cac tai li¢u, chu’ng clr néu trén cling
khong du co so két ludn giira Ong JvaCongty Y co moi quan hé lao dong bang
mot hop dong lao dong cu thé voi day da nodi dung vé cong viée phai lam, tién
lwong, diéu kién lao dong .v.v.

[2.2] Ba P Yoong Sook khong phai la ngum dai di¢n theo phdp luat cua
Congty Y va nhu’ng tin nhin qua lai gitra ba P va 6ng J cing khong du co so két
luan giita 6ng J va Cong ty Y c6 hop ddng lao dong cu thé.

[2.3] Nguyén don khong cung cép duoc ban chinh hop ddng lao dong,
Toa an cing khong thu thép duoc hop ddng lao dong gitra ong J vaCongty Y tur
cac co quan nha nudc quan ly vé lao dong va co quan thué. Qua trinh tham gia
t6 tung, CONg ty Y ciing khong thira nhan c6 hop dong lao dong véi ong J. Do
do, voi ban sao khong duge cong ching, chimg thuc hop phap hodc do co quan
c6 thdm quyén cung cip, xac nhan; khong dugc bi don thira nhan nén hop dong
lao dong do nguyén don cung cap khong dam bao gia tri phap 1y 1am chimg cir
ching minh theo quy dinh tai khoan 1 Piéu 95 B¢ luat T tung dan sy nim
2015.

[2.4] Mat khac, theo ban sao hop dong lao dong c6 nhimg ndi dung
khong phu hop gidy phép lao dong, cu thé nhu sau: Gidy phép lao dong cap
ngay 03/12/2019 c6 hiéu luc tir 03/12/2019 dén 31/8/2021, nhung hop dong lao
dong ky ngay 01/7/2019 va ghi c¢6 hiéu luc tir ngay 01/7/2019, dugc ky két va
thue hién khi chua ¢ gidy phép lao dong 1a trai quy dinh tai Diéu 11 Nghi dinh
s6 11/2016/ND-CP cua Chinh phu quy dinh chi tiét thi hanh mot s6 diéu cta Bo
luat Lao dong vé lao dong nudc ngoai lam viée tai Viét Nam. Gidy phép lao
dong cap cho ong J 1am viée véi vi tri chuy@n gia, khong phai 1a can bo quan 1y,
nhung theo ban sao hop dong lao dong lai mo ta cong viéc cua ong J la giam dbc
dleu hanh (can b6 quan ly) la khong phu hop voi gidy phép dugc cap. Do do,
néu thuc té c6 hop dong lao dong thi s& din dén tinh trang gidy phép lao dong
hét hiéu lyc vi thudc truong hop “Ngi dung ciia hop dong lao dong khéng ding
Véi ndi dung ciia gidy phép lao dong da dwoc cdp” theo quy dinh tai khoan 3
Diéu 174 B6 luat Lao dong nim 2012. Nhu viy, ngay ca trudng hop nguyén don
cung cap dugc ban chinh hop dong lao dong thi hgp dong nay ciing bi vo hiéu
do vi pham quy dinh cua phap luat lao dong.

[2.5] Ngoai ra, véi céc tai liéu, chimg ctr do nguyén don cung cap, khong
c6 co s xac dinh bi don di don phuong chidm dit hop dong lao dong ddi véi
nguyén don. Do d6, Toa 4n cép so tham khong chdp nhan c4c yéu cau khoi kién
ctia nguyén don vé viéc don phuong chim dut hop dong lao dong trai phap luat
la co can cr.

[2.6] V& yéu cau hoan tién thué thu nhap ca nhan bi khau trir: Do ban sao
hop ddng lao dong do 6ng J cung cap khong duge xem la chimg cr nén khong
thé cin cr vao tai liéu nay dé nhan dinh viéc Cong ty khau trir tién thué thu nhap
c4 nhan cua ong J 12 khong diing thoa thuan theo hgp dong lao dong. Toa an cap
so thim cin ¢t vao ban sao hop dong lao dong ma nguyén don cung cip dé chap
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nhan yéu cau khoi kién ctia nguyén don va budc bi don hoan tra tién thué thu
nhap ca nhan sd tién 85.716.000 dong 1a khong cb cin ctr. Ngoai ra, theo Cong
van s6 5711/CTBDU-TTK2 ngay 27/3/2023 cia Cuc Thué tinh Binh Duong vé
viéc cung cip thong tin cua ong J thi tf)ng s6 thué phai nop nam 2019 cua 6ng J
13 16.156.000 dong (téng sb thué da khau trir 13 12. 123.000 dong) tong s6 thué
da khau trir nam 2020 13 11.200.500 dong. Nhu vay, téng sb tién thue cac ndm
2019, 2020 da khau trir caa ong J 1a 23.323.000 ddng, nhung Tda an cip so thim
budc bi don hoan lai tién thué da khau trir cho nguyén don sb tién 85.716.000
ddng 1a khong phu hop voi cac tai liéu, chimg ctr da thu thap duoc. Theo quy
dinh tai Diéu 2 va Diéu 3 Luat Thué thu nhap ca nhan nim 2007 (duoc sura d6i
boi Luat Thué thu nhap ca nhan sta d6i 2012, Luat Stra d6i céac luat vé thué
2014), thi thu nhap tur tién luong, tién cong va cac khoan co tinh chat tién luong,
tién cong cia dng J phat sinh trén lanh tho Viét Nam thudc dbi tuong va loai thu
nhap phai chiu thué thu nhip ca nhan. Do d6, viéc Cong ty Y ké khai va ndp
thué cho 6ng J trén khoan tién luong (néu c6) 1a phu hop véi quy dinh cta phap
luét vé thué.

[3] Tu cac phan tich néu trén xet thay, nguyén don khang cdo nhung
khong cung cap dugc tai liéu, chimg cr mdi va phai chiu hdu qua cua viée
khong cung cip dugce tai liéu, chung clir dé ching minh cho yéu cau khoi kién
cua minh la ¢6 can cir va hop phap. Quan diém tranh luan cua ludt su bao vé
quyén va loi ich hop phap cta nguyén don la khong c6 co so chap nhan. Khang
4o ctia bi don dé nghi Toa an cap phiic tham khong chap nhan toan bd yéu cau
khoi kién cta nguyén don 13 ¢ can cr nén duoc chip nhén.

[4] Quan diém cua dai dién Vién Kiém sat nhan dan tinh Binh Duong vé
viéc khong chdp nhan khang cdo cua nguyén don, chip nhan khang cdo cua bi
don va stra ban an so thdm theo hudng khong chap nhan toan bd yéu cau khoi
kién ctia nguyén don 1a phi hop voi nhan dinh ctia Hoi dong xét xtr.

[5] V& an phi: an phi so tham nguyén don duoc mién’, bi don khong phai
chiu theo quy dinh cua phap luat. Do khang cao dugc chap nhén nén bi don
khong phai chiu an phi phic tham, nguyén don dugc mién an phi lao dong phic
tham.

Vi cac Ié trén,

QUYET PINH:
_ Ap dung khoan 1 Biéu 32, khoan 1 Diéu 35 va diém a khoan 1 Diéu 39,
Diéu 147, khoan 2 Diéu 148, khoan 3 Diéu 296, khoan 2 Diéu 308 va biéu 313
Bo ludt T6 tung dan sy nim 2015; Nghi quyét sd 326/2016/UBTVQH14 ngay

30/12/2016 cta Uy ban Thuong vu Qudc hoi quy dinh vé mirc thu, mién, giam,
thu, nOp, quan 1y va st dung an phi, 1¢ phi Toa an;

Ap dung cac Piéu 169, 170, 171 va 174 Bo luat Lao dong nam 2012.
Piéu 11 Nghi dinh sé 11/2016/NB-CP ctia Chinh phu quy dinh chi tiét thi hanh
mot s6 diéu cua Bo lut Lao dong vé lao dong nudc ngoai lam viéc tai Viét
Nam. Piéu 2 va Piéu 3 Luat Thué thu nhap ca nhan nim 2007 (duoc stra d6i boi


https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Luat-thue-thu-nhap-ca-nhan-2007-04-2007-QH12-59652.aspx?anchor=dieu_4
https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Luat-thue-thu-nhap-ca-nhan-sua-doi-2012-26-2012-QH13-152719.aspx?anchor=chuong_1
https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Luat-sua-doi-cac-Luat-ve-thue-2014-259208.aspx?anchor=khoan_3
https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Luat-sua-doi-cac-Luat-ve-thue-2014-259208.aspx?anchor=khoan_3
https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Luat-thue-thu-nhap-ca-nhan-2007-04-2007-QH12-59652.aspx?anchor=dieu_4
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Luat Thué thu nhap c4 nhan sira d6i nam 2012, Luat Stra d6i cac luat vé thué
nam 2014).

Tuyén xu:

1. Khong chip nhan yéu cau khang cdo ctia nguyén don ong J. Chip nhan
yéu cau khang cao ctia bi don Cong ty TNHH Y. Stra mdt phan Ban an lao dong
so tham sb 07/2022/LD-ST ngay 03/8/2022 cua Toda an nhan dan thi xi B, tinh
Binh Duong nhu sau:

1.1 Khong chép nhan yéu cau khoi kién cia nguyén don éng J dbi véi bi
don Cong ty TNHH Y vé viéc: “Tranh chdp don phuong chidm dit hop ddng lao
dong” va yéu cau Cong ty TNHH Y phai boi thudng cho ong J cac khoan sau:
tién luong nhimg ngay khong dugc lam viée 1a 345.000.000 dong; bodi thuong vi
pham thoi gian bao trudc khi don phwong chim dat hop dong lao dong 1a 30
ngay 1a 79.615.385 ddng; boi thudng do don phuong chim hop dong lao dong
trai phap luat 02 thang tién lwong 13 138.000.000 dong va dong cac khoan bao
hiém xa hoi, bao hiém y té cho 6ng J tir ngdy 01/7/2019 dén hét ngay 30/6/2020.

1.2. Khong chap nhan yéu cu cta nguyén don 6ng J dbi v6i bi don Cong

ty TNHH Y vé viéc hoan tra thué thu nhap ca nhan di khau trir voi sb tién
85.716.000 dong.

2. V& an phi lao dong so tham: 6ng J duoc mién ndp. Bi don Cong ty
TNHH Y khong phai chiu.

3. An phi lao dong phuc :[hém: Chi cyc Thi hanh an dan sy thi x& B hoan
lai cho Cong ty TNHH Y s0 tién 300.000 dong tién tam Gng an phi phuc thdm
theo Bién lai thu tam ing an phi, 1¢ phi Toa an s6 0011963 ngay 17/8/2022 cua
Chi cuc Thi hanh an dan su thi xa B.

4. Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

TM. HQI PONG XET XU PHUC THAM

Noi nhdn: p , 5 - \
THAM PHAN - CHU TQA PHIEN TOA

- VKSND tinh Binh Duong; (da k)

- TAND thi xi B; y

- Chi cuc THADS thi xa B;
- Cac duqng su;
- Luu: T6o HCTP, Toa LD, HSVA.

Nguyén Cong Luc


https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Luat-thue-thu-nhap-ca-nhan-sua-doi-2012-26-2012-QH13-152719.aspx?anchor=chuong_1
https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Luat-sua-doi-cac-Luat-ve-thue-2014-259208.aspx?anchor=khoan_3
https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Luat-sua-doi-cac-Luat-ve-thue-2014-259208.aspx?anchor=khoan_3

