TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN PON DUONG Déc lap - Tw do - Hanh phiic
TiNH LAM PONG
Ban an s6: 42/2023/HS-ST
Ngay: 25-8-2023

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN PON DUONG

- Thanh phin Hpi dong xét xir so thim gom co:

Thdm phan - Chii toa phién toa: Ong Phan Minh Diing.

Cdc Hoi tham nhan dan:

1. Ong Lé Purc Lam.

2. Ong Pinh Hitu Luynh.

- Thw ky phién toa: Ba Hoang M§ Dung - Can b0 Toa an nhan dan huyé¢n
Pon Duong, tinh Lam Ddng.

- DPqi dién Vién kiém sdt nhin din huyén Pon Dwong tham gia phién
tdoa: Ong Pham Duy Loi - Kiém sat vién.

Ngay 25/8/2023, tai tru s& Toa an nhan dan huyén Pon Duong, tinh Lam
Pong, xét xir so thim vu an hinh su thu 1y sb 36/2023/HSST ngay 03/7/2023
theo Quyét dinh dua vu an ra xét xir s 39/2023/QDXXST-HS ngay 13/7/2023
va Quyét dinh hodn phién toa sd 04/2023/QD-HPT ngay 28/7/2023 va Quyét
dinh hodn phién toa s6 05/2023/QD-HPT ngay 08/8/2023, d6i vdi bi céo:

Ho va tén: Nguyén Tién B; Tén goi khac: Khong co; Sinh nim: 1961 tai
Lam Pong; HO khau thuong tra: thon X, xa L. huyén D, tinh Lam Pong; Qudc
tich: Viét Nam; Dan tdc: Kinh; Ton gido: Thién chua; Nghé nghiép: Tu do;
Trinh d6 hoc van: 12/12; Con dng Nguyén Tan H, sinh nim 1942 hién & thon X
L. D. Lam Ddng va con ba Nguyén Thi P, sinh nim 1941 (da chét); A, em rudt:
C6 04 ngudi, 16n sinh nam 1963, nhé sinh ndm 1974, bi céo 1a con dau trong gia
dinh; Vo: D4 Thi T, sinh nam 1963, hién ¢ thanh phé D; Con: chua c6; Tién an,
tién su: khong; Nhan than: Ban an s6 21/2017/HSST ngay 10/5/2017, Toa 4n
nhan dan huyén Pon Duong xt phat 15.000.000d vé t6i “Danh bac”; ban an sd
43/2019/HSST ngay 21/8/2019, Toa an nhan dan huyén Pon Duong xur phat
60.000.000d vé toi “To chirc danh bac”. DA chap hanh xong.

Bi cao bi tam gilr tai Nha tam gitr cong an huyén D tir ngay 05/4/2023 dén
ngay 08/4/2023 dugc ap dung bién phap cam di khoi noi cu tri. Co mit.

- Nguoi c6 quyén va nghia vu lién quan: Ba Ho Thi Ngoc PI; Sinh nam
1972; Noi cu tri: thon K, x T, huyén D, tinh Lam Ddng. Vang mat.

NOI DUNG VU AN:

Theo cac tai liéu co6 trong hd so vu an va dién bién tai phién toa, ndi dung
vu 4n dugc tom tat nhu sau:

Vao lic 16 gio 00 phut ngay 05/4/2023, Co quan canh sat diéu tra Cong an
huyén D bét qua tang Nguyén Tién D dang ghi sb dé cho ba Ho Thi Ngoc P1 véi
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s6 tién 195.000d tai t6 dan phd M, thi tran T, huyén D, thu giii: 01 (mot) t& pho
c6 kich thudc 05cm x 7cm, ¢é ghi nd1 dung “T4 05/04/2023, 88B5 3 PMNam”;
40 (bdn muoi) to pho 6 kich thude 05cm x 7em cd ghi cac con s6 lién quan dén
viéc ghi sé d&; 01 hop gidy hinh try dung dung phoi d&; Sé tién 11.600.0004;
Thu gitr 03 dién thoai di dong (Iphone 7; Iphone 6 va dién thoai Nokia). Qua
trinh diéu tra x4c dinh dugc 13 vao dau thang 3 nim 2023 D ding ra ghi s6 dé
cho ngudi khac dé nham thu loi bat chinh, dbi véi cac dai mién N néu ngudi
choi ghi bao 01 diém thi twong duong 18 ngan dong/18 16 (ddi voi ghi 02 con)
hodc 14 17 ngan dong/17 16 (dbi voi ghi 03 con), nhung thuc té Pic nhan cia
nguoi choi 1a 13.000d. Vao ngay 05/4/2023, B di ghi dé cho hon 20 ngudi mua
s6 dé voi s6 tién ghi 1a 18.864.000d. (Trong d6 40 to phoi c6 s tién ghi 14
18.594.000d va 01 to phoi cua ba H6 Thi Ngoc P2 ¢6 s6 tién ghi 1a 270.0004),
s6 tién thyc té D nhéan 14 13.807.0004.(BL: 59 — 63; 66 - 74).

Nhu vdy sb tién Nguyén Tién P danh bac vao ngay 05/4/2023 la
18.864.000d.

Céo trang s6 36/CT-VKSPD ngay 29/6/2023, Vién kiém sat nhan dan
huyén Pon Duong truy to bi can Nguyén Tién D vé t6i “Danh bac” theo quy
dinh tai khoan 1 Biéu 321 B luat Hinh su.

Tai phién toa dai dién Vién kiém sat giit nguyén ban cdo trang. Pé nghi
Hoi déng xét xtr: Tuyén bo bi cao Nguyén Tién P pham toi “Danh bac”.

Ap dung khoan 1, khoan 3 Diéu 321; diém b, s khoan 1, khoan 2 Piéu 51;
Diéu 36 Bo luat Hinh su; Xir phat bi cdo Nguyén Tién D 18 dén 24 thang cai tao
khong giam giir. Phat bo sung tir 20.000.000d dén 25.000.0004.

Bi cdo b khong khiéu nai ban céo trang, khai nhan: tu dau thang 3/2023 B
dung ra ghi s6 dé cho ngudi khac dé nham thu loi bat chinh. Vao ngay
05/4/2023, D da ghi dé cho hon 20 ngudi mua sb dé véi sd tién ghi la
18.864.000d. (Trong d6 40 t& phoi c6 s6 tién ghi 13 18.594.000d va 01 to phoi
ctia ba H6 Thi Ngoc P1 ¢6 sd tién ghi 1a 270.000d), s6 tién thuc té P nhén 1a
13.807.000d. Lic 16 gid 00 phut ngay 05/4/2023, khi B dang ghi s6 dé cho ba
Ho6 Thi Ngoc P1 véi sb tién 195.000d thi bi Co quan CSPT Cong an huyén P
bat qua tang nhu céo trang di néu. Bi cdo truc tiép danh bac véi nhimg ngudi
ghi d¢, khong nhan roi chuyén giao cho ngudi khac.

Bi cdo khong tranh ludn véi dai dién Vién kiém sat. Dé nghi Ho1 déng xét
xUr xem x¢ét giam nhe hinh phat, tao diéu kién cho bj cdo & ngoai xa hoi dé co
diéu kién chiam soc cha gia.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, can cur vao céc tai liu trong hd so vu 4n da
dugc tranh tung tai phién toa, Hoi déng x€t xtr nhan dinh nhu sau:

[1] V& hanh vi, quyet dinh té tung ctia Co quan diéu tra Cong an huyén D,
Diéu tra vién, Vién kiém sat nhan dan huyén D, Kiém sat vién trong qua trinh
diéu tra, truy t6 di thuc hién ding vé tham quyén, trinh tu, thu tuc quy dinh cta
Bo luat T tung hinh sy. Qua trinh diéu tra va tai phién toa, bi cao va nhiing
nguoi tham gia to tung khac khong co y klen khleu nai vé hanh vi, quyét dinh
ciia Co quan tién hanh té tung, ngudi tién hanh té tung. Do d6, cac hanh vi,



https://trolyao.toaan.gov.vn/l%20link/o%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%20M'L%E1%BB%8Dn,%20th%E1%BB%8B%20tr%E1%BA%A5n%20Th%E1%BA%A1nh%20M%E1%BB%B9,%20huy%E1%BB%87n%20%C4%90%C6%A1n%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20mi%E1%BB%81n%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C3%B4%20Th%E1%BB%8B%20Ng%E1%BB%8Dc%20Ph%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Ti%E1%BA%BFn%20%C4%90%E1%BB%A9c%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Xu%C3%A2n%20Th%C6%B0%E1%BB%A3ng,%20x%C3%A3%20L%E1%BA%A1c%20L%C3%A2m,%20huy%E1%BB%87n%20%C4%90%C6%A1n%20D%C6%B0%C6%A1ng,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Ti%E1%BA%BFn%20%C4%90%E1%BB%A9c%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Xu%C3%A2n%20Th%C6%B0%E1%BB%A3ng,%20x%C3%A3%20L%E1%BA%A1c%20L%C3%A2m,%20huy%E1%BB%87n%20%C4%90%C6%A1n%20D%C6%B0%C6%A1ng,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Ti%E1%BA%BFn%20%C4%90%E1%BB%A9c%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Xu%C3%A2n%20Th%C6%B0%E1%BB%A3ng,%20x%C3%A3%20L%E1%BA%A1c%20L%C3%A2m,%20huy%E1%BB%87n%20%C4%90%C6%A1n%20D%C6%B0%C6%A1ng,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Ti%E1%BA%BFn%20%C4%90%E1%BB%A9c%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Xu%C3%A2n%20Th%C6%B0%E1%BB%A3ng,%20x%C3%A3%20L%E1%BA%A1c%20L%C3%A2m,%20huy%E1%BB%87n%20%C4%90%C6%A1n%20D%C6%B0%C6%A1ng,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20H%E1%BB%93%20Th%E1%BB%8B%20Ng%E1%BB%8Dc%20Ph%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201972%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Kinh%20T%E1%BA%BF%20M%E1%BB%9Bi,%20x%C3%A3%20Tu%20Tra,%20huy%E1%BB%87n%20%C4%90%C6%A1n%20D%C6%B0%C6%A1ng,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20H%E1%BB%93%20Th%E1%BB%8B%20Ng%E1%BB%8Dc%20Ph%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201972%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Kinh%20T%E1%BA%BF%20M%E1%BB%9Bi,%20x%C3%A3%20Tu%20Tra,%20huy%E1%BB%87n%20%C4%90%C6%A1n%20D%C6%B0%C6%A1ng,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20an%20huy%E1%BB%87n%20%C4%90%C6%A1n%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20an%20huy%E1%BB%87n%20%C4%90%C6%A1n%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20huy%E1%BB%87n%20%C4%90%C6%A1n%20D%C6%B0%C6%A1ng,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng

quyét dinh t6 tung ciia Co quan tién hanh t6 tung, ngudi tién hanh to tung da
thue hién déu hop phap.

[2] V& hanh vi pham tbi: Vao ngay 05/4/2023, Nguyen Tién D d3 ghi so de
trai phep cho hon 20 ngudi tai t6 dan phd M' Lon, thi trin T, huyén D véi sd tién
ghi d¢ 13 18.864.000d 1 vi pham phap luat.

Xét 101 khai nhan cta bi cdo tai phién tda phu hop 101 khai tai co quan diéu
tra va cac chung cu, tai liéu khac co6 trong hd so vu an, da co du co s két luan:
Hanh vi danh bac trai phép truc tiép gitta bi cdo voi trén 20 ngudi véi tong sd
tién 1a 18.864.000d néu trén ctia Nguyén Tién P di pham vao téi “DPéanh bac”
theo quy dinh tai khoan 1 Piéu 321 B6 luat Hinh su.

Céo trang Vién kiém sat nhan dan huyén Pon Duong da truy té d6i véi bi
cao 1a co can cu, ding nguoi, dung toi.

[3] Xét tinh chat, mtrc d6 hanh vi pham ti: Hanh vi cua bi cdo P dd xam
pham dén trat ty cong cong. Danh bac la mot t€ nan xa hoi, 1a nguyén nhan gay
ra cac t01i pham khac, gay bat on xa hoi. Bi céo nhén thie rd hanh vi cia minh bi
phap luat cdm nhung vi muodn sat phat nhau bang tién nén van thyc hién. Bi co
tham gia danh bac bang hinh thitc ghi dé voi nhitng nguoi khac, sat phat truc
tiép v6i nhau. Do d6, can xir Iy mirc an twong tmg voi hanh vi pham toi.

[4] Tinh tiét ting nang, giam nhe:

- Tinh tiét ting ning: khong.

- Tinh tiét gidm nhe: Qua trinh diéu tra va tai phién toa bi cdo da thanh
khan khai bao, dn nian hoi cai, ndp lai sé tién ddnh bac va bi cao 1a lao dong
chinh trong gia dinh nén ap dung diém s khoan 1, khoan 2 Diéu 51 B6 luat Hinh
su dé giam nhe cho bi céo.

[5] V& quyét dinh hinh phat: X¢&t bi cao pham t0i thudc truong hop it
nghiém trong, bi cdo dé trén 60 tudi, hién 1a lao dong chinh dang nuoi bd 1a
nguoi cao tudi, nén khong can thiét phai cach ly ra ngoai xa hoi, ap dung hinh
phat céi tao khong giam gitt, giao bi cdo vé cho chinh quyén dia phuong giam
sat, giao duc ciing dam béo tinh rin de phong ngira chung, thé hién tinh nhan
dao ctia phap luat xa hoi chu nghia. Xét mién khéu trir thu nhap cho bi cdo vi
khong c6 thu nhap 6n dinh.

Y kién dé nghi cta Vién kiém sat 1a co can cur chép nhan.

[6] Viéc thu gitr, xur Iy vat ching:

Dbi v6i 01 hop gidy hinh tru dung dung phoi dé can tich thu tiéu huy.

Doi véi s6 tien 13.807.000d 1a tién thuc té D thu khi danh bac nén can tich
thu, sung ngan sach nha nudc.

Dbi véi 03 dién thoai di dong (Iphone 7; Iphone 6 va dién thoai Nokia) co
quan thu gitt khong lién quan t&i viéc danh bac nén co quan diéu tra tra lai cho
D 14 thoa dang nén khong dé cap dén.

[7] DP6i v6i nhitng ngay ghi dé trudc khi bi bat do B da tiéu hay nén khong
c6 co so xtr Iy nén khong dé cap dén.

Pbi véi Ho Thi Ngoc P1 ghi s6 dé véi sb tién 195.000d, chua du dinh
luong dé xtr 1y hinh su nén co quan diéu tra ra quyét dinh xir phat hanh chinh
d6i véi P1 14 thoa déng.

[8] V& an phi: Budc bi cao phai chiu an phi hinh sy so tham theo quy dinh.
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Vi cac 1€ trén,

QUYET PINH:

1. Tuyén bd bi cdo Nguyén Tién pham to1 “ Panh bac”

Ap dung khoan 1 Piéu 321; diém s khoan 1, khoan 2 Piéu 51; Piéu 36 Bo
luat Hinh su; Xt phat bi cdo Nguyén Tién D 24 (hai muoti bén) thang cai tao
khong giam git. Pugc trir thoi gian tam gilt tir ngdy 05/4/2023 dén ngay
08/4/2023 bang 12 ngay cai tao khong giam giir. Thoi han chip hanh hinh phat
cai tao khong giam giir tinh tir ngdy Co quan thi hanh 4n hinh sy Céng an cap
huyén nhan duogc Quyét dinh thi hanh an va ban sao ban an.

Giao bi cdo Nguyén Tién P cho ty ban nhan dan xa L, huyén D, tinh LAm
Dong giam sat, gido duc bi céo trong thdi gian chap hanh hinh phat cai tao
khong giam gitt. Gia dinh bi céo c6 trach nhiém phdi hop v6i chinh quyén dia
phuong trong viéc giam sat, giao duc bi cao. Nguo1 bi két an phai thuc hién mot
s0 nghia vu theo cac quy dinh vé cai tao khong giam gitr.

Mién khau trir thu nhap cho bi cdo Nguyén Tién D.

Ap dyung khoan 3 Piéu 321. Xir phat bd sung bi cdo Nguyén Tién D
20.000.000d (Hai muoi triéu dong) sung ngan sach nha nudc.

2. Vé vat ching: Can ct Diéu 47 Bo luat Hinh su; Diéu 106 Bo luat TH
tung hinh su.

Tich thu sung ngan sach nha nuéc sb tién 13.807.000d. Theo bién ban giao
nhan vat chung ngay 19/7/2023 tai Chi cuc Thi hanh 4n dan sy huyén Don
Duong)

Tich thu tiéu hay 01 hop gidy hinh tru dung dung phoi dé. (Theo bién ban
giao nhan vat ching ngay 19/7/2023 tai Chi cyc Thi hanh 4an dan sy huyén Pon
Duong)

3. V& an phi: Ap dung Diéu 135, 136 B luat t6 tung hinh sy nim 2015;
Piéu 23 Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 cia
Uy ban thudng vu Qudc hoi. Budce bi cao Nguyén Tién D phai nop 200.000d an
phi hinh sy so tham.

Trong han 15 ngay ké tir ngdy tuyén an, bi cdo c6 quyén khang cdo dé yéu
cau Toa 4n nhan dan tinh Lam Pong xét xir phiic tham. Ba H6 Thi Ngoc P1 ¢
quyén khang cdo trong han 15 ngay ké tir ngay nhan dugc ban an hodc ban an
dugc niém yét theo quy dinh cua phap lut.

Noi nhin: TM. HQI PONG XET XU SO THAM

- TAND tinh Lam Déng; THAM PHAN - CHU TOQA PHIEN TOA
- VKSND tinh Lam Déng;

- VKSND huyén Bon Duong;

- S6 Tu phap tinh Lam Dong;

- Cong an huyén Pon Duong;

- Thi hanh an dén sy huyén Pon Duong;

- Bi cao;

- Ngudi c6 quyén va nghia vu lién quan; Phan Minh Diing
- Luu HS; THA.
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