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“VIIV tranh chdp hop dong vay tai san
va doi no tién phwong”’

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN HUYEN QUYNH PHU, TINH THAI BINH
Thanh phin Hpi dong xét xiv so thdm gom c6:
-Tham phan - Chii toa phién toa: Ong Nguyén Minh Dt
Cdc Hoi tham nhén dan:
Ong Pham Vin Dién.
Ba Nguyén Thi Poan.
- Thu ky phién toa: Ba Nguyén Thi Khanh Vi- Thu ky Toa an nhan dan huyén
Quynh Phuy, tinh Thai Binh
- Paqi dién Vién kiém sdt Z@hdn dan huyén Quynh Phu, tinh Thai Binh tham gia
phién toa: Ba Bui Thi Mai - Kiém sat vién.
Ngay 04 thang 3 ndm 2022, tai try s¢ Toa 4n nhan dan huyén Quynh Phy, tinh
Thai Binh xét xtr so' thdm cong khai vu an dén sy thu ly s6 17/2021/TLST-DS ngay
25 thang 10 ndm 2021 ve tranh chap hop dong vay tai san va doi ng ti€n phuong,
theo quyet dinh dua vu 4n ra xét xur so 01/2022/QbXXST-DS ngay 11 thang 01 nam
2022 va Quyet dinh hoan phién toa s6 01/2022/QDHPT-ST ngay 27 thang 01 nam
2022, théng bao thay doi thoi gian mé lai phién toa s6 01/TB-TA ngay 24 thang 02
nam 2022 gitra cac duong su:
-Nguyén don: Ong Pham Cong Ch, sinh nim 1960
Dia chi: Thon Ng 4, xa A, huyén Q, tinh Thai Binh.
-Bi don: Chi Nguyén Thi H, sinh ndm 1978
Dia chi: Thon Ng 3, xa A, huyén Q, tinh Thai Binh.
(Tai phién toa c6 mat dng Ch, vang mat chi H khéng co ly do)

NOI DUNG VU AN:
Trong don khdi kién dwoc bo sung bang bién bdn ghi loi khai va tai phién
tda nguyén don 1a 6ng Pham Céng Ch trinh bay: Ong va chi Nguyén Thi H 1a nguoi
quen biét cung xa A, huyén Q. Hién tai chi H con ng 6ng hai khoan ng nhu sau:



-Khoan tién vay: Vao ngay 14/7/2017 (am lich) 6ng cho chi H vay sd tién
20.000.000ddng (hai muoi triéu dong), khi vay hai bén co viét bién nhan dé ngay
14/7 am lich. Ngay 15/8/2018 (am lich) chi H tiép tuc vay 6ng sb tién la
50.000.000d6ng (ndm muroi triéu dong), khi vay hai bén cé viét bién nhan dé ngay
15/8 am lich. Tai mdi bién nhan chi H déu Ky tén, tir ddu nim 2019 6ng Ch d4 nhiéu
lan yéu cau chi Htra hai khoan vay trén nhung chi Hkhat no va khong tra ong sd no
trén.

-Khoan tién phudng ndp cho chi H do chi H 1am chu phudng: Ong Ch ¢6 vao
03 phuong tién do chi H dung ra té chirc va lam chil phudng, hinh thie choi phuong
12 mua phuong, ai mua cao ngudi d6 s& duge 1y, mdi thang mot 1an mua, mdi 1an chi
c6 mot ngudi mua cao nhat duoc lay phudng, nguoi di 1ay phuong thi phai tra 100%
cho nguoi d3 ndp cho minh khi ho dén ky 1ay phuong. Déi v6i chi H 13 cha phuong
thi khong phai mua, chi Hduoc 1ay 1an dau hodc 1an hai va cac con phuong phai dong
da 100% cho chii phudng. Cha phuong c6 nghia vu thu tién cua nhitng ngudi di lay
phuong va nhitng nguoi mua thap khong duge 1dy dé tra cho ngudi mua cao duogc lay

phuong khi dén ky ndp phuong, néu khong thu dugce thi chi phuong phai co nghia vu
b6 tién tui ra dé dong thay. Do ong chua c6 nhu ciu mua phuong va mubn lay sau dé
duogc 100%, 1én 6ng khong tham gia hop phuong, khong tham gia mua phuong, hang
thang chi Hdén nha 6ng thong bao sb tién ngudi mua duoc phuong va ong dong tién
tryc tiép cho chi Hang.

-Phuong thir nhat md vao ngdy 25/6/2017 ¢ 25 ngudi choi trong d6 dng Ch
choi 01 chan phuong 3.000.000d6ng/1 chan phudng. Ong d3 ndp duoc 16 thang (16
1an ndp phuong cho 16 ngudi mua cao dugc 1dy phuong va chu phuong). Tong sb
tién gbc ong ndp cho chi H16 lan = 36.175.000ddng (trong d6 co chan phuong cua
chi Hong dong du 3.000.000dong). Néu dén lugt 6ng Ch 1ay phuong thi 16 nguoi
trén phai ndp da cho dng 1a 3.000.000d6ng x16 nguoi = 48.000.000d6ng.

-Phuong tién ngay 10/11/2017 ¢ 42 nguoi choi, dng Ch choi 02 chan phuong
3.000.000ddng/1 chan phuong, hai chan phudng = 6.000.000d6ng. Ong di ndp dugc
11 thang (11 1an ndp phudong cho 11 nguoi mua cao dwoc lay phuong va chu
phudng). Tong so tién gbc 6ng ndp cho chi H11 lan = 48.780.000d6ng (trong d6 co
chan phuong cua chi Hong déng du 6.000.000d6ng). Néu ong dén luot 1dy phuong
thi 11 ngudi trén phai ndp di cho 6ng 6.000.000d6ng x11 nguoi = 66.000.000d6ng.

- Phuong tién ngay 20/5/2018 c6 15 ngudi choi, 6ng Ch choi 01 chan phuong
5.000.000d/1 chan phuong. Ong di ndp dugc 05 thang (05 lan ndp phuong cho 05
ngudi mua cao duoc 1y phuong va chu phudng). Tong sb tién ge 6ng ndp cho chi
HO5 lan = 20.500.000ddng (trong d6 c6 chan phuong cta chi Hong déng du
5.000.000d6ng). Néu ong dén luot 1ay phuong thi 05 ngudi trén phai ndp di cho ong
5.000.000d4ng x5 ngudi = 25.000.000d0ng.



Théng 9/2018 thi chi Hthdong bao cho éng la ding choi ba phuong trén vi ly do
mot s6 ngudi dd 14y phuong bo di noi khac, mot s6 nguoi thi dén lugt tra ng phuong
nhung khong nop. Ong di nhiéu lan yéu cau chi Hphai tra cho ong sb tién gdc da
dong 03 phuodng, chi Hda tra cho 6ng lam nhiéu 1an 13 28.000.000d6ng (hai muoi tam
triéu dong) sau d6 khong tra nira. Nay 6ng Ch dé nghi Toa an giai quyét budc chi
Hphai tra cho ong khoan tién vay 1a 70.000.000ddng (bdy muroi triéu dong) va sb tién
gbc cta ba phuong tién 6ng di dong cho chi H duoc trir di sb tién chi H da tra
28.000.000d6ng. Cu thé nhu sau: 36.175.000d6ng + 20.500.000d6ng +
48.780.000ddng = 105.455.000ddng trir di 28.100.000 dong = 77.355.000d0ng (bdy
muoi bay triéu ba tram ndm muwoi nam ngan dong). Toéng hai khoan la
147.355.000d6ng (mét tram bon mwoi bay triéu ba tram ndm muoi nam ngan dong)
6ng khong yéu cau tién 14i cta hai khoan tién noi trén.

Bi don la chi Nguyén Thi H tqi bién bdn ghi 1oi khai va tai bién bin hoa gidi
chi Htrinh bay: Déi véi khoan tién vay chi H thira nhan chi ¢6 vay ctia 6ng Ch hai
khoan tién, thdi gian vay nhu 6ng Ch di trinh bay 1a ding. Khi vay hai bén c6 viét
bién nhéan vay tién do 6ng Ch giit va di ndp cho Toa 4n, sau thoi diém vay mot thoi
gian chi khong nhé rd thoi gian cu thé, khi 6ng Ch doi no, chi da tra 6ng Ch toan bo
s6 tién hai khoan vay trén. Do tin tuéng nhau 1én chi khong l4y lai bién nhan vay tién
va chi yéu cau 6ng Ch huy di, nhung thuc té dng Ch khong hily hai gidy bién nhan
nay va sau d6 van yéu cau chi tra ng. Vi vay chi bac bo yéu cau cua 6ng Ch dbi véi
khoan vay trén.

-Déi v6i khoan no tién phudng ciia ba phudng nhu 6ng Ch da khai chi Hthira
nhan chi 12 nguoi to chirc va lam chi ba phuong tién ngay 25/6/2017, phuong tién
ngay 10/11/2017 va phuong tién ngay 20/5/2018. Ong Ch 14 con phuong da choi va
gop tién ca ba phudng tién trén cho chi vao ngdy md phuong hang thang. Tong so
tién gbc ba phuong tién chi di nhan cia 6ng Ch nhu dng Ch da trinh bay 1a dung. Do
trong qua trinh choi phuong, mot sé nguoi da ldy phuong chuyén di noi khac khong
biét dia chi, mot s nguoi thi khong tra ng phuong khi dén ky han, vi vay dén thang
9/2018 ba phuodng trén chdm dut. Sau thoi diém thang 9/2018 6ng Ch nhiéu 1an doi
tién da gop ba phuong trén va chi da tra rai rac nhiéu lan tong 1a 28.100.000d0ng.
Nay 6ng Ch yéu cau chi tra sd tién géc 6ng Ch da dong 1a 77.355.000d0ng (da trir di
so tién chi da tra 28.100.000d6ng) chi nhat tri s& tra 6ng Ch sb tién goc con lai,
nhung chi dé nghi khi nao thu du sd tién ctia nguoi da 1ay phudng chi s& tra cho 6ng
Ch sau.

Dai di¢n Vién kiém sdt phdt biéu quan diém tai phién toa:

- Vé 6 tung: Qua trinh giai quyét vu an Tham phan, Hoi dong xét xtr, Thu ky
va viéc chap hanh phap ludt ciia nguyén don, bi don déu tuan thi dung quy dinh cia
Bo luat T6 tung dan su. D6i véi bi don da duge Toa an triéu tap hop 1é nhung déu



vang mit khong o 1y do tai phién toa 1an 1 va lan 2, nhu vay bi don khong chap hanh
ding quy dinh cua B luat T tung dan su.

- Vé ngi dung: Can clr vao cac Diéu 463, 466, 468, 471 Bo luat Dan su; khoan
3 Piéu 26, diém a khoan 1 Piéu 35, diém a khoan 1 Diéu 39; diém b khoan 1 Diéu
227, khoan 3 Diéu 228; khoan 1 Piéu 147 Bo luat Té tung dan su; Nghl dinh
19/2019/NDCP  ngay  19/02/2019 cta Chinh  Phu;Nghi quyét sd
326/2016/UBTVQH14 Quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir
dung an phi, 18 phi toa an. Dé nghi Hoi ddng xét xir chip nhéan toan bd yéu cau khoi
kién ctia 6ng Ch: Budc chi Hphai tra cho dng Ch toan b sb tién no cua hai khoan ng
1a 70.000.000d0ng va sb tién gbc cua ba phuong tién dng Ch di dong cho chi
H105.455.000dong dugc trir di so tién chi Hda tra cho 6ng Ch 28.100.000 dong.
Tong hai khoan chi Hphai tra cho dng Ch 1a 147.355.000d6ng

Vé an phi: Tra lai cho nguyén don tién tam ang an phi. Bi don phai chiu &n phi
dan su so tham c6 gia ngach theo quy dinh caa phap luat.

NHAN PINH CUA TOA AN.

Sau khi nghién ciru cdc tai lidu cé trong hé so vu dn dwoc thim tra tai phién
toa va can cir vao két qua tham vian tai phién toa, Hpi dong xét xiv nhin dinh:

[1] Vé t6 tung: Bi don c6 noi cu tra tai thon Ng 3, x3 A, huyén Q, tinh Thai
Binh nén vu an thudc tham quyén giai quyét cia Toa an nhan dan huyén Quynh Phuy,
tinh Thai Binh theo quy dinh tai Diéu 35, 39 Bo luat TS tung dan sy.

-Bi don da dugc Toa an tri¢u tap hop 1¢ lan thir hai nhung van Véng mat khong
c6 1y do chinh dang, vi vay Toa an tién hanh xét xir Véng mat bi don theo quy dinh tai
diém b khoan 1 Diéu 227, khoan 3 Diéu 228 B luat T4 tung dan su.

[2] Ap dung phap luat giai quyét: Giao dich dan su vay tai san va giao dich tai
san vé tién phuong gitta 6ng Ch va chi Htrén co sé hoan toan ty nguyén, muc dich va
ndi dung cua giao dich dan sy phu hop véi quy dinh tai Piéu 117; 463, 471 B0 luat
Dan sy nam 2015, ¢ gia tri phap 1y 1am phat sinh quyén va nghia vu cta cac bén,
nén can ct vao cac quy dinh ctia Bo luat Dan sy nim 2015 dé giai quyét.

[3] Vé néi dung: Xét yéu cau ctia 6ng Pham Cong Ch yéu cau chi Nguyén Thj
H phai tra khoan tién vay ng va khoan tién gop choi phuodng thiy ring:

- Vé yéu cdu tra no khodn vay tién vay no: Tai bién ban ghi 11 khai va bién ban
hoa giai chi Hdéu thira nhan c6 vay ctia dng Ch hai khoan vay 70.000.000d6ng: Vao
ngdy 15/8/2018 (am lich) 1a 20.000.000ddng va ngay 14/7/2017 (am lich) 1a
50.000.000d6ng. Hai khoan vay no trén thé hién tai hai bién nhan vay tién do chi
Htruc tiép viét va ky nhan vay tién do 6ng Ch xuat trinh cho Tda 4n. Qua trinh hoa
gidi chi Hcho rang chi da tra cho dng Ch hai khoan ng trén nhung khong nhé rd thoi
diém tra va da yéu cau ong Ch huy hai gidy bién nhan vay tién. Toa an da yéu cau chi
Hcung cip chimg cir dé ching minh nhung chi Hkhéng cung cap dugc chimg cir va
khong chirmg minh dugc chi da tra cho 6ng Ch hai khoan ng trén, dong thot chi cling
khong chimg minh duoc can ctr thé hién chi da yéu cau 6ng Ch huy hai giay vay tién
do 6ng Ch nam giir. Mt khac trong qua trinh t6 tung ca chi Hva 6ng Ch déu thira


https://luatminhgia.com.vn/nghi-quyet/nghi-quyet-326-2016-ubtvqh14-quy-dinh-ve-muc-thu-mien-giam-thu-nop-quan-ly-va-su-dung-an-phi-va-le-phi-toa-an-do-uy-ban-thuong-vu-quoc-hoi-ban-hanh.aspx
https://luatminhgia.com.vn/nghi-quyet/nghi-quyet-326-2016-ubtvqh14-quy-dinh-ve-muc-thu-mien-giam-thu-nop-quan-ly-va-su-dung-an-phi-va-le-phi-toa-an-do-uy-ban-thuong-vu-quoc-hoi-ban-hanh.aspx

nhan tir sau thoi diém vay lan thar hai 6ng Ch lién tuc doi no chi Hhai khoan no trén
dén thoi diém 6ng Ch ndp don khoi kién. Nhu vy 101 khai cua chi Hcho rang da tra
6ng Ch hai khoan vay trén 13 khong c6 cin cw, can chap nhan yéu cau cua 6ng Ch
budc chi Hphai c6 nghia vu tra dng Ch s tién vay 70.000.000ddng va 6ng Ch khong
yBu Cau tra tién 13i 1a c6 can ctr phap Iy va phi hop véi Didu 463, 469 Bo luat dan su.

-Vé khodn tién no gop phuong: Tai bién ban ghi 161 khai , bién ban hoa giai va ban
pho t6 sb theo ddi choi phudng chi Hda ndp cho Toa 4n thé hién chi Hdung ra 1ap va
lam chu phuong va 6ng Ch 1a con phudng cua ba phudng tién ngay 25/6/2017,
phudng tién ngay 10/11/2017 va phudng tién ngay 20/5/2018. Hinh thirc choi 1a mua
phuong hang thang. Pbi véi chi Hlam chii phuong khong phai mua phuong va dugc
quyén lay 100%. Tinh tir thoi diém chi H lap phuong den thoi diém dung choi
phuong vao thang 9/2018, chi H nhan cua ong Ch s6 tién gop choi phuong hang
thang cua ba phudng tong 1a 105.455.000d6ng (twong ing o tién ba phuwong:
36.175.000d6ng + 20.500.000dong + 48.780.000dong = 105.455.000dong), trong d6
c6 xuat phuong ctia chi H. Qué trinh hoa giai Ong Ch va chi H déu thira nhén sau thoi
diém thang 9/2018 ong Ch da lién tuc doi lai so tién phuong da gop (tlen gbc) va chi
Htra rai rac lam nhiéu lan cho 6ng Ch duoc 28.100.000 dong. Chi Hnhat tri tra ong
Ch s6 tién goc con lai 1a 77.355. OOOdong v6i diéu kién khi nao thu du sO tién cla
nhimg nguoi da lay. Ong Ch yéu cau chi Hphai tra ngay s6 tién gbc con lai va 6ng
khong yéu cau tra tién 1di. Cin ci vao huong dan tai Piéu 18 Nghi dinh s6 19/2019
ngay 19/02/2019 cua Chinh Phu hudng dan vé Hui, Ho, Biéu, Phuong quy dinh nghia
vu cua chu ho phai ngp thay phan ho cta thanh vién néu dén ky mo ho ma c6 thanh
vién khong gop phan ho, trir trudng hop c6 thoa thuan khac. Vi vay can chap nhan
y&u cau ctia 6ng Ch budc chi Hphai co nghia vu tra ong Ch s tién gbc con lai ma ong
Ch da gop ba phuong tién cho chi HIa 77.355.000dong va 6ng khdng yéu cau tra tlen
1ai 1a ¢6 cin ctr phap Iy va phd hop véi Biéu 471 Bo luat dan sy va Nghi dinh s6
19/2019 ngay 19/02/2019 caa Chinh Phu vé Hui, Ho, Biéu, Phuong.

[4] Vé an phi: Yéu cau khoi kién ctia nguyén don duoc chip nhan toan bo nén
nguyén don khong phai chiu &n phi dan sy so tham cd gia nghach. Tra lai cho nguyén don
tién tam ung &n phi dan sy da nop. Bi don phai chiu toan b &n phi dan su so tham c6 gia
ngach.

[5] Vé quyén khdng cdo: Cac duong sy cd quyén khang cdo theo quy dinh cua
phap luat.

Vicac lé trén:

QUYET PINH:

Can ctt vao cac Diéu 463, 466, 468, 469, 471 BO luat Dan su; khoan 3 biéu 26,
diém a khoan 1 Diéu 35, diém a khoan 1 Piéu 39; diém b khoan 1 Diéu 227, khoan 3
Piéu 228; khoan 1 Piéu 147 B luat T tung dan su; Nghi dinh 19/2019/NDCP ngay
19/02/2019 ciia Chinh Phu vé Hui, Ho, Biéu, Phuong; Khoan 2 Diéu 26 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban thuong vu Qudc Hoi quy dinh vé
murc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1€ phi Toa an.

Tuyén xur



1. Chéap nhan toan b yéu cau khoi kién ciia 6ng Pham Cong Ch.

2. Budc chi Nguyén Thi H phai tra cho 6ng Pham Cong Ch khoan tién vay la
70.000.000d6ng va khoan tién gdc con lai da gop phuong 1a 77.355.000d6ng. Tong
hai khoan tién budc chi Hphai tra cho 6ng Ch 13 1a; 147.355.000d0ng (Mot tram bon
muoi bdy triéu ba tram ndm muwoi ldm ngan dong).

Ké tir ngdy bdn dn cé hiéu lec phdp ludt (d6i véi cac triong hop Co quan Thi
hanh én c6 quyén chi dong ra Quyét dinh Thi hanh dn) hodc ké tir ngay cé don thi
hanh dn ciia nguoi dwoc thi hanh dn (@i véi cde khodn tién phdi tra cho nguoi duwoc
thi hanh dn) cho dén khi thi hanh xong, bén phdi thi hanh &n con phdi chiu khoan tién
|3i ciia s6 tién con phdi thi hanh dn theo mirc 1di Sudt quy dinh tai Diéu 357, Diéu
468 B¢ luat dan sw 2015, true truong hop phap ludt co quy dinh khac.

Trong trieong hop ban dn dwoc thi hanh theo quy dinh tai Piéu 2 Ludt thi hanh
an dan su thi nguwoi dwoc thi hanh dan dan sw, ngwoi phdi thi hanh dn dan si ¢6 quyén
théa thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh dn hodc bi
cudng ché thi hanh an theo quy dinh tai cdc Piéu 6,7, 7a va 9 Ludt thi hanh dn ddn
sw; Thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai Piéu 30 Ludt thi hanh én
dan su.

3. Vé dn phi.

Chi Nguyén Thi H phai chiu 7.367.750.ddng (Bdy triéu ba tram sdu miwoi bdy
ngan bay tram nam muoi dong) an phi dan sy so tham c6 gia ngach. Tra lai 6ng
Pham Cong Ch sb tién 4.500.000 dong (bon triéu nam tram ngan dong) da ndp tam
ung tai Chi cuc thi hanh an dan sy huyén Quynh Phy, tinh Thai Binh theo bién lai thu
s6 0004508 ngay 25/10/2021.

4. Quyén khdng cdo: Nguyén don co quyén khang céo trong thoi han 15 ngay
ké tir ngay tuyén 4n, bi don vang mit tai phién toa co6 quyén khang céo trong thoi han
15 ngay ké tir ngay nhan dugc ban an hoic ban an duoc niém yét.

Noi nhén: TM. HQI PONG XET XU SO THAM
-TAND tinh Thai Binh. THAM PHAN - CHU TQA PHIEN TOA
-VKSND tinh Thai Binh

-VKSND huyén Quynh Phu.

-Chi cuc THADS huyén Quynh Phu. . ]

-Nhitng ngudi tham gia té tung. NGUYEN MINH BUC

-Luu ho so vu an.



