TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH DPONG THAP Doc lap - Tw do - Hanh P

Ban an s6: 384/2020/DS-PT
Ngay: 29-12-2020

“ Vv tranh chip dan su-
Doi lai nha cho & nho;

, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG THAP

- Thanh phin Hpi dong xét xir P thim gom co:

Thdm phan - Chii toa phién toa: Ba Nguyén Thi V& Trinh;
Cdc Tham phdn: Ong L& Khic Thinh;
Ba Huynh Kim Oanbh;

- Thu ky phién toa: Ba Nguyén Thi Mong Tuyén - Thu ky Toa &n nhan
dan tinh Bong Thap.

- Dgi dién Vién Kiém sit nhin din tinh Pong Thdp: Ba Nguyén Bach
Nga- Kiém sat vién tham gia phién toa.

Trong ngay 29 thang 12 N 2020 tai tru s¢ Toa an nhan dan tinh Dong Thap
xét xtr P tham cong khai vu an thu 1y s6: 357/2020/TLPT-DS ngay 06 thang 10 N
2020 vé “Tranh chdp dan su- Poi lai nha cho ¢ nho”. Do Ban an dan sy so thAm
s6: 55/2020/ DS-ST ngay 29 thang 07 N 2020 ctia Toa 4n nhan dan huyén Lbi
khang céo.

Theo Quyét dinh dua vu 4n ra xét xir P tham s6 442/2020/QD-PT ngay 10
thang 11 N 2020, giira:

- Nguyén don: Anh Lé Puc T, sinh nam 1972;
Dia chi: S6 92, ép A, xa b, huyén L, tinh Déng Thap.
- Bi don:
1/ Chi L& Thi Kim X, sinh nam 1968.
2/ Anh Ha Van P, sinh nam 1972.
Dia chi: S6 37, ap A, x3 P, huyén L, Pong Thép.
- Nguroi ¢6 quyén loi va nghia vu lién quan:
1/ Ong Lé Cong K, sinh nam 1961.

Dia chi: S6 92, 4p A, xa b, huyén L, Pong Thép.

Dia chi lién lac: S6 379, 4p T, xa T, huyén L1, tinh Bdng Thap.
2/ Chi Lé Thi Kiéu L, sinh nam 1996.
3/ Chi Pham Thi B¢é N, sinh nam 1972,
4/ Anh Lé Trung V, sinh nam 1993.
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Cung dia chi: S6 92, ép A, xa b, huyén L, Déng Thap.
- Nguoi khdng cdo: Ong Lé Puc T 13 nguyén don.
NOI DUNG VU AN

1. Nguyén don trinh bay: Vao ndm 2005, anh T c6 mua phan dit cua ong
Ut dé sir dung va dugc Uy ban nhéan dan huyén L cép gidy chimg nhén quyén sir
dung dat thudc thira s6 691, to ban dd 3a, do ho anh T dimg tén gidy ching nhan
quyén str dung dat, dét toa lac a ap A, xa b, huyén L, tinh DPong Thap. Pén cudi
nam, anh T xay du’ng nha cap 4, mai lop ton, nén gach, vach tu’O’ng, téng dién tich
xay dung 99.2m?, di duoc Uy ban nhan dan huyén L cap gidy so hitu nha o, tat
ca chi phi xay dl_mg do anh T bo tién ra xdy dung. Pén nam 2007, do chi X dang
gap hoan canh kho khan, khong c6 nha ¢ nén anh T md&i cho chi X & tam mét thoi
gian, khi can thi chi X tra lai nha nhung chi X ¢ dén nay khong chiu di doi d6
sinh hoat trong nha dé tra nha lai cho anh T. Pén nam 2009, thi anh P chéng chi
X vé nha song chung. Anh T thira nhan chi X, anh P khi vé & c6 x4y dung thém
gom: Cong hang rao, hang rao phia trudc, xay dung san dan (xi mang), xay dung
can nha phu tlen ché phia sau, can nha bép. Can nha tién ché phia sau phan mai
lop ton va tién cong xay dung cin nha phu (nha sau) 1a 5.000.000 dong, s6 tién
nay do chi M cho anh T truc tiép chi tra cho thg. Vé sd luong cét san 1ap thi phia
anh T théng nhat chi X, anh P di bom cat khoang 30m® dé xay dyng nha sau. Chi
phi bom céat nay thi anh T khong dong v tra lai cho chi X, anh P do khi bom cat
xong thi chi X, anh P d4 sir dung cho dén nay. Nay anh Lé Phu C la dai dién hop
phap cta anh Lé Pic T yéu cau chi Lé Thi Kim X, anh Ha Vin P di doi ra khoi
nha khong dugc sinh hoat hay cu trt tai can nha cua anh Lé Ptic T tai s6 92, ép
A, xa b, huyén L, tinh Pong Thap. Anh Lé Puc T dong y dong v hd tro chi Lé
Thi Kim X, anh Ha Vén P di doi nha va chi phi bom cat véi s6 tién 1a 10.000.000
dong.

Pbi voi chi phi xdy dung cong hang rao, hang rao 1a 4.644.360 dong; chi
phi xay dung san dan trudc nha 3.174.015 dong; chi phi xdy dung nha phu (nha
sau) 6.470.619 dﬁ)ng, chi phi xay dung nha bép 14 3.877.865 dong va chi phi bom
cat 3.000.000 dong, tong sb tién 1a 21.167.000 dong thi anh T khong dong y. Do
khi x@y dung thém thudc phan dat ma anh T di duoc cap gidy chimg nhan quyén
sir dung dat va khi xay dung xong thi anh P, chi X st dung con anh T khéng c6
st dung céc vat kién trac trén.

2. Bi don trinh bay: Va0 nam 2005, thi vo chdng chi X vé nha &, tai nha
s6 92, ap A, xa D, huyén L, tinh Pong Thap dé phung dudng me gia. Khi chi X,
anh P vé sinh sdng thi c6 xay dung thém cbng hang rao, sin dan trudc nha (xi
mang), chi phi xay du’ng 16.200.000 dong, bom cat san lap phia sau nhau nha hét
04 ghe cat khoang 120m° véi gia 10.000.000 dong va dong thoi da xay dyng nha
sau (loai nha tién che) mua vt liéu hét 18.600.000 dong, nha bép, tién cong xay
dung hét 4.910.000 dong. Nay anh Liém 1a dai dién hop phap cua chi X, anh P
dong v di doi d6 dung sinh hoat gia dinh ra khoi can nha va tra lai nha cin nha sd
92, ap An Hoa, xa Pinh An, huyén Lap Vo, tinh Pong Thap cho anh T. Tuy
nhién, Chi X, anh P yéu cau anh T tra lai chi phi xay dung: Chi phi xay dung
cong hang rao, hang rao 13 4.644.360 d; chi phi xdy dung san dal phia trudc nha
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3.174.015d; chi phi xay dung nha phy (nha sau) 6.470.619 dong, chi phi xay
dung nha bép 1a 3.877.865 ddng va chi phi bom cat 3.000.000 dong, tong sb tién
13 21.167.000 dong.

3. Nguoi ¢ quyén loi va nghia vu lién quan: Chj Lé Thi Kiéu L, anh L&
Trung V, chi Pham Thi Bé N ¢6 don xin ving mit nhung c6 vin ban trinh bay y
kién: Hién khong c6 sinh sbéng trong cian nha sb 92 va ciing khong c6 dong gop dé
xdy dung nha nén khong co yéu cau gi trong vu an nay.

4. Toa 4n cap so tham tuyén:

Chép nhén yéu cau khdi kién ctia anh Lé Pic T,

Chép nhan mot phan yéu cau phan té ctia anh Ha Van P, chi Lé Thi Kim
X.

Dinh chi mot phan yéu céu phan t6 ctia anh Ha Van P, chi Lé Thi Kim X
yéu cau anh Lé buc T tra lai tién x4y dung nha sau, nha bép, san dan (xi mang)
trudc nha va cong rao, hang rao trudc nha va tién céng xdy dung sd tién
28.833.000 dong (Hai muoi tAm triéu tdm trim ba muoi ba nghin dong).

Budc anh Ha Vér} P, chi L& Thi Kim X di doi cac vat dung sinh hoat trong
nha va trd lai can nha s6 92, ap A, xa D, huyén L do anh L& Buc T dung tén chu
s& hiru.

‘ Anh L& Buc T c¢6 trach nhiém tra lai cho anh Hél’Vén P, chi Lé Thi Kim X
sO tien 19.040.000 dong (Muoi chin tri¢u khong tram bon chuc nghin dong).

K& tir ngdy ¢6 don yéu cu thi hanh 4n ctia nguoi dugc thi hanh 4n (d6i voi
cac khoan tién phai tra cho nguoi duoc thi hanh an) cho dén khi thi hanh an xong,
bén phai thi héqh an con phai chi}l khoan ti@n 131 ctia sO tién con phai thi hanh &n
theo mirc 1ai suat quy dinh tai Piéu 357, Diéu 468 cia B0 luat Dan sy nam 2015,
tru truong hop phap luédt c6 quy dinh khac.

Anh L¢ Buc T dugc str dung nha phu (nha sau) két cau: Nén 16t gach men,
mai lop thiéc, vach thiéc, cira s6 sat; Nha bép két cau: Mai ton, lop thiéc, vach
tuong ludi B40, nén 16t gach tau; San dan (xi mang); Cong rio, hang rao ke;t cau:
Quy m6 khung cot gach, ctra cong sat, cot hang rao xay cot gach, khung sat luéi
BflO (cot cong hang rao co tiét dién O,’3 x 0,3, cao 2m, dai 2,4m; Cot hang rao co
tiét dién 0,22 x 0,22; cao 2m, khung sat ludi B40, cao 1,5m, dai 9,9m).

(Kém theo bién ban xem xét tham dinh tai chd ngay 31 thang 7 nam 2019)

Ngoai ra, ban an con tuyén vé an phi, cac chi phi t6 tung khac va tuyén vé
tho1 han khang cao. q .

9. Sau khi xét xu so tham, anh L¢ buc T khang cao mot phan ban an so
tham, anh T khong dong y tra cho chi X, anh P so tien 19.040.000d0ng.
6. Tai phién toa P tham:

- Nguoi khoi kién van giit nguyén yéu cau khoi kién; gitt nguyén ndi dung
khang céo.

- Bi don khong dong v voi yéu cau khéi kién ctia nguyén don.

- Pai dién Vién Kiém sat nhan dan Tinh phat biéu y kién:
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Vé t6 tung: Ngudi tién hanh t6 tung va nguoi tham gia t6 tung da thuc hién
dung quy dinh cua Bo ludt t6 tung dan su trong qua trinh giai quyét vu an va tai
phién toa P tham.

Vé noi dung: Dé nghi Hoi dong xét xtr khong chip nhan yéu cau khang céo
ctia nguyén don; Giit nguyén quyét dinh ban an so tham.

Sau khi nghién ciru cac tai liéu co trong hé so vu én dd dwoc kiém tra tai

phién toa va can cir vao két qua tranh tung tai phién toa.
NHAN PINH CUA TOA AN:

[1] Vé t6 tung:

Can cr vao yéu cau khoi kién cta nguyén don 1a anh Lé Dtc T dbi véi bi
don 1a chi X va anh P vé cin nha ciia anh T ma trude day chi X, anh P st dung;
con chi X va anh P thi yéu cau phan t6 d6i v6i anh T vé chi phi dau tu trén dat
trong qué trinh chi X, anh P sir dung nén Tda 4n cdp so thim xac dinh quan hé
tranh chap 1a Tranh chap dan su - Poi lai nha cho ¢ nho 1a phu hop véi quy dinh
tai Diéu 26 va Diéu 35 B6 luat t6 tung dan su. Phan tai san cic bén dang c6 tranh
chap toa lac tai xa B, huyén L nén Toa an huyén L thu 1y, giai quyét 1a phu hop
voi1 quy dinh;

Sau khi xét xir so tham, anh T 13 nguyén don khong dong y nén c6 khang
c4o 1 phan ban 4n so tham. Toa an Tinh thy 1y giai quyét vu an theo trinh ty P
tham phu hop voi quy dinh tai khoan 1 diéu 38 B luat to tung dan su.

[2] V& noi dung:

Xét yéu cau khang cdo ctia anh Lé Btrc T; Hoi dong xét xir phic thAm nhan

thay:

Can nha s6 92, ap A, xa P, huyén L c6 két cau nhu sau: Nha cip 4, khung
bé tong cot thép, Vach tuong, mai lop tole, tran nhya, nén CERAMIC, téng dién
tich sir dung 94,8m® dién tich xay dung 99, 2m?, do anh T dimg tén quyén so hitu
dugc Uy ban nhén dan huyén L cap gidy so hiru nha vao ngay 15/6/2005. Can
nha duoc ct trén thira dat s6 691, to ban d6 s6 3a, do ho anh T dimg tén quyén
sir dung dat. Tuy nhién, do cong viéc lam an anh T khong c6 thudng xuyén & nha
nén anh, em trong gia dinh c¢6 kéu chi X, anh P vé & trong nha tir nam 2005 vi ltc
nay me ctia anh T, chi X (12 ba Pang Thi X1 sinh nim 1933) di 16n tudi, muc
dich 1a dé chi X & chim séc me gia. Trong qua trinh ¢ thi chi X, anh P c6 xay
dung thém céc hang muc gdm: 1/ Nha phy (nha sau) két cau Khung g0 tap, vach
t6n thiéc, mai lop ton song tron, nén lot gach men, ctra so sat, chiéu ngang 5,9m,
chiéu dai 3,95m, dién tich 23 ,305m?, xay dung N 2010; 2/ Nha bép két cau
Khung gb tap, vach ton thiéc, mai lop ton (song tron) va mot bén ludi B40, nen
16t gach tau, cira so sat, chiéu ngang 2,16m, chidu dai 3,05m, dién tich 6,588m?,
xdy dyng nam 2018; 3/ San trude két cdu: Nén trang xi mang bé tong, 16t gach
v, chidu ngang 4,78m, chiéu dai 6,2m, dién tich 29,636m, xay dung nim 2017;
4/ Céng hang rao, hang rao: Quy moé khung cot gach, cira céng sat, cot hang rao
xdy cot gach, khung sat ludi B40 (cOt cong hang rao co tiét dién 0,3 x 0, 3; cao
2,0m; dai 2,4m; Cot hang rio co tiét dién 0,22 x 0,22, cao 2,0m, khung sat ludi
B40, cao 1,5m, dai 9,9m), xay dung nam 2017. Nay anh T yéu ciu anh P, chi X
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di doi va giao tra lai can nha, dat do anh T dang ten chua s& hitu, quyén sir dung
dat tai thira s6 691, t& ban dd sb 3a, dién tich 256m?, do ho anh T ding tén quyén
str dung dat.

Tai phién toa, anh P thira nhan hién nay chi X, anh P da xay dung nha xong
va di doi cac vat dung sinh hoat trong nha vé nha mé&i &, con can nha sd 92 thi chi
X, anh P khong con ¢, chi di tdi lui tham nha. Do d6, yéu cu khoi kién ctia anh T
1a phu hop nén chip nhan.

Pbi v6i yéu cau phan t6 ctia Chi X, anh P: Anh T cho rang viéc anh P, chi
X xdy dyng thém mot s6 cong trinh phy nhu da néu trén nhung khong c6 hoi y
kien cua anh T nén anh khong dong y tra gid tri cho chi X, anh P. Con anh P, chi
X thi cho rang viéc xay dung thém nay anh T bi€t nhung khong co y kien gi.
bicu nay ciling phu hop vdi bién ban ghi 101 khai ctia anh T thi anh T thira nhan
khi anh P, chi X xay dung thém nha sau, cong hang rao...anh T c6 biét va cling
khong co y kién gi. Mac khac, phan xay dung thém nay hién nay khi chi X, anh P
ro1 khoi nha dé tra lai cho anh T thi phan xay dung thém nay do anh T sir dung
nén viéc chi X, gnh P yéu cau anh T tra lai gia tri la phu hop. Do dd, viéc Toa an
cap so tham chap nhén yéu cau cua chi X, anh P yéu cau anh T tra lai tién xay
dung thém nha sau, nha bép, cong hang rao, hang rao 1a 16.040.000 dong;

, Déi vGi 0 tién bom cat san lap bén nguyén don dong ¥ tra cho chi X, anh
P s0 tién la 2.000.000d; can ctr vao cac chung ctr do chi X cung cép va 1oi khai
cua nguoi lam ching thi chi phi bom cat d€ san lap la 10.000.000d; Tuy nhién,
tai phién toa chi X chi yéu cau anh T tra lai s6 tién bom cat san lap cho chi X voi
sO tién 12‘1,3.000.07006; Qhan thay Viéq tu nguyén cua chi X 1a ¢6 1gi cho anh T nén
Toa an cap so tham chap nhéan yéu cau nay cua chi X, anh P 1a phu hop.

Tt nhitng phan tich va nhan dinh trén, Ho1 dong xét xir P tham Xét thay
khong c6 co s d€ chap nhéan yéu cau khang céo cua anh T. Giit nguyén ban én
dan sy so tham so 55/2020/DS-ST ngay 29/7/2020 ctia Toa an nhan dan huyén L.

Do chap nhan yéu cau cta khang cdo nén anh T phai chiu tién 4n phi P
tham.

Cac phan con lai cua ban an so tham khong co khang cdo, khang nghi c6
hiéu luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

Xét 10i trinh bay va dé nghi cua dai dién Vién kiém sat tinh DPong Thap la
co can cu.

Vi cac lé trén;
QUYET DINH:

Can cu diéu 26, khoan 1 Piéu 38; Piéu 148, khoan 1 diéu 308 Bo luat td
tung dan su N 2015; Diéu 48 - Nghi quyét sé 326/2016/UBTVQHI14 ngay
30/12/2016 ctua Uy ban thudong vu Qubc hdi quy dinh vé murc thu, mién, giam,
thu, ndp, quan 1y va sir dung an phi va 1€ phi toa an;

1. Khong chap nhan yéu cau khang céo ctia anh Lé Puc T;



2. Gift nguyén ndi dung ban an dan su so tham s6 55/2020/DS-ST ngay
29/7/2020 cia Toa an nhan dan huyén L;

*Tuyén xur:

- Chép nhan yéu cau khoi kién caa anh Lé Puc T.

- Chép nhan mot phﬁn yéu cau phan td ctia anh Ha Vian P, chi Lé Thj Kim
X.

Dinh chi mot phan yéu céu phan t6 ctia anh Ha Van P, chi Lé Thi Kim X
yéu ciu anh Lé Duc T tra lai tién x4y dyng nha sau, nha bép, san dan (xi mang)
truéc nha va cong rao, hang rao trudc nha va tién cong xay dung voi s6 tién
28.833.000 dong (Hai muoi tAm triéu tam trim ba muoi ba nghin dong).

- Buoc anh Ha Van P,,chi Lﬁ Thi Kim X di doi cac Vél:[ dung sinh hoat
trong nha va tra lai can nha so6 92, ap A, xa b, huyén L, tinh Dong Thap do anh
Lé btc T dung tén chu sé hiru.

- Anh Lé buic T‘C(') trach nhiém tra lai cho anh Ha ,Vén P, chi Lé Thi Kim
X s0 tién 19.040.000 dong (Mudi chin triéu khong tram bon chuc nghin dong).

Ké tir ngay c6 don yéu cau thi hanh 4n cta ngudi dugc thi hanh an (d6i véi
cac khoan tién phai tra cho nguoi duoc thi hanh an) cho den khi thi hanh 4n xong,
bén phai thi hanh an con phai chiu khoan tién 13i cta so tién con phai thi hanh an
theo mirc 13i suét quy dinh tai Diéu 357, Diéu 468 ctia Bo luat Dan sy nam 2015,
tru truong hop phap luédt c6 quy dinh khac.

- Anh L€ Duc T dugc su dung nha phy (nha sau) ket cau: Nén 16t gach
men, mai lop thiéc, vach thiéc, ctra so sat; Nha bép két cdu: Mai ton, lop thiéc,
véach tuong ludi B40, nén 16t gach tau; San dan (xi ming); Cong rao, hang rao két
ciu: Quy mo khung cot gach, ctra céng sat, cOt hang rao xay cot gach, khung st
ludi B40 (cot cong hang rao co tiét dién 0,3 x 0,3, cao 2m, dai 2,4m; Cot hang
rao c6 tiét dién 0,22 x 0,22; cao 2m, khung sit lugi B40, cao 1,5m, dai 9,9m).

(Kém theo bién ban xem xét tham dinh tai ché ngay 31 thang 7 nam 2019)
- V& an phi dan sy so tham:

Anh Lé Puc T ndp 952.000 dong an phi dan su so tham, duoc khau trir tién
tam (ng 4an phi d& nop 300.000 dong (do chi Huynh Thi Cam T1 ndp thay) theo
lai thu s6 0002761 ngay 18 thang 6 nam 2019. Anh Lé Pic T phai ndp tiép
652.000 d6ng tai Chi cuc Thi hanh an dan sy huyén L.

Anh Ha Van P, chi Lé Thi Kim X ndp 600.000 dong an phi dan su so
tham, duoc khau trir tién tam Gng an phi di ndp 1a 1.250.000 ddng (do chi
Nguyén Thi Anh N ndp thay) theo lai thu s6 0006334 ngay 08 thang 10 nim
2019. Anh Ha Vin P, chi Lé Thi Kim X duoc nhan lai 650.000 dong tién tam tmg
an phi da ndp tai Chi cuc Thi hanh 4n dan sy huyén L.

- V& chi phi xem xét, tham dinh tai chd va dinh gi4 tai san: Anh Lé Pac T
phai chiu 800.000 dong chi phi thAm dinh, dinh gia va anh Ha Van P, chi Lé Thi
Kim X phai chiu 1.500.000 dong chi phi dinh gia; anh T, anh P, chi X da nop tam
ung va da chi xong.



- V& 4an phi P thAm: Anh T phai chiu 300.000d tién an phi P tham. Puoc
khau trir vao tién tam tng an phi di nop theo bién lai s6 0005903 ngay 11/8/2020
tai Chi cuc thi hanh an dan sy huyén L.

Céc phan con lai ciia ban an so tham khéng c6 khang cdo, khang nghi co
hiéu luc phéap luét ké tir ngay hét thoi han khang cdo, khang nghi.

Trong truong hop ban an, quyét dinh duge thi hanh theo quy dinh tai Diéu
2 Luat Thi hanh an dan sy thi nguoi dugc thi hanh an dan sw, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh an hozc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 7a, 7b
va 9 Luat Thi hanh an dan su; thoi hiéu thi hanh an dan sy duoc thuc hién theo
quy dinh tai Piéu 30 Luat thi hanh an dan su.

Ban an P thim c6 hiéu luc phép luat ké tir ngdy tuyén an./.

Noi nhgn: _7 TM. HOI PONG XET XU P THAM
:51;231% g?flth TAND Tinh; THAM PHAN-CHU TQA PHIEN TOA

- TAND H. Lap Vo;

- Chi cuc THADS H. Lap Vo;
- Puong su;

- Luu: VT, HSVA, TDS.

Nguyén Thi Vé Trinh



