TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH. Péc lap - Tu do - Hanh phic

Ban 4n sb: 48/2022/KDTM-PT
Ngay 11 - 8 - 2022

V/V: Tranh chép vé trach nhiém nguoi
quan 1y cong ty.

, _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ba Tran Thi Huyén Van

Cdc Tham phan: Ba Pham Thj Duyén
Ong Phan Ptic Phuong

- Thw ky phién toa: Ba Mai Thi Thu Trang - Thu ky Toa an nhan dan cap
cao tai Thanh pho H6 Chi Minh.

- Pai di¢n Vién Kiém sdt nhén dén cdp cao tai Thanh phé Hé Chi Minh
tham gia phién toa: Ong Nguyén Kim Poan - Kiém sat vién.

’ Ngay 11 thang 8 nam 2022 ‘52_11 tru s& Toa an nhan dan cép cao tai Thanh
pho HO6 Chi Minh xét xtr phtic tham cong khai vu an thu ly s6 17/2021/TLPT-
KDTM ngay 05 thang 03 nam 2021 vé viéc: “Tranh chap vé trdach nhiém nguoi
quan ly cong ty”.

Do Bin 4n kinh doanh thuong mai so tham s6 806/2020/KDTM-ST ngay 18
thang 6 nam 2020 cta Toa an nhan dan Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vy 4n ra xét xir phtc tham sb 2354/2022/QD-PT ngay
14 thang 7 nam 2022 giira cac duong su:

1. Nguyén don: BaLé Thi Tay N — dng Tran Huy C

Pia chi cu tr}'l: l?h(‘)ng B2-806 Chung cu Sai Gon A, Sd 01 B, Phuong 2,
quan T, Thanh phé H6 Chi Minh

Nguoi dai dién theo Gy quyén: Ong Tran Manh H (c6 mit)

Nguoi bao vé quyén va loi ich hop phéap cta nguyén don: C)ng Pham Dinh
C luat sy Cong ty TNHH An Tin thugc Boan luat su Thanh phé Ho6 Chi Minh.

2. Bi don: Ong Lee Sang M

Dia chi cu tra: Tang 15 sb 2-4-6 L, phudong B, Quan 1, Thanh phd Hd Chi
Minh.

3. Nguoi c6 quyén loi va nghia vu lién quan: Cong ty C6 phan CJ B
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Pija chi tru s¢ chinh: Tang 15 s6 2-4-6 L, phuong B, Quén 1, Thanh phé Ho
Chi Minh.

Nguoi khdang cdo: Nguyén don ba Lé Thi Tay N

Nguoi khang nghi: Vién truéng Vién 1§iém sat nhan dan cap cao tai Thanh
phd H6 Chi Minh va Vién truéng Vién kiém sat nhan dan Thanh pho H6 Chi
Minh.

NOI DUNG VU AN:
Dai dién nguyén don trinh bay:

Cong ty Co phan CJ B la doanh nghiép Viét Nam dugc s¢ hiru boi 03 cd
dong sang lap: CH Holdings la co dong nam gitt 50,90% tong s6 ¢6 phan; Vo
chdong Lé Thi Tay N - Tran Huy C nam giit 49,10% tong sb cd phan.

CH Holdings da ctr 6ng Lee Sang M lam nguoi dai dién theo phap luét
kiém Tong giam doc cua Cong ty Co phan CJ B; dong thoi ciing ctr 6ng Lee
Sang M lam tong giam doc cua cong ty con noi trén.

Theo don khéi kién ngay 07/11/2018 nguyén don yéu cau Toa an budc bi
don phai boi thuong cho Cong ty CJ Blue tong gia tri thiét 1a vdi 4.226.800.000
d6ng bao gom khoan tién coc bi mat do chdm dut hop thué trude thoi han 13
1.122.000 000 dong va thiét hai chénh léch phai tra tién thué nha gitra diém cii
va méi 1a 3.104.800.000 dong.

Qua trinh giai quyét vu an, nguyén don xin rat lai viéc yéu cau bi don bdi
thuong thiét hai vé géc khoan tién ddt coc bi mat khi cham dat hgp dong trudce
thoi han tai mdt bang Toa n}qé An Khanh - d@a chi 63 Pham Ngoc Thach,
Phuong 6, Quan 3, Thanh pho H6 Chi Minh. Van d¢ nay nguyén don s€ khoi
kién bi don bang mot vu an khéac.

\{é thi¢t hai do chénh l¢ch phat siph lién quan dén tié(: thué van phong tai
d‘ia diém mo1 so voi viée duy tri hop dong thué tai dia diém cll, phia bi ‘don cho
rang cach tinh toan thiét hai ciia nguyén don c6 lién quan dén cac hgp dong thué
cua 02 cong ty con la Cong ty Bai Duong Xanh va Cong ty Déng Duong. Do do
nguyén don s€ khong d€ cap dén viéc hgp dong thué cua hai cong ty con trén
ntra ma chi tinh phan thiét hai theo hgp dong cua Cong ty CJ Blue.

Thiét hai phat sinh c¢6 hai khoan nhu sau:

1. V& chi phi ting thém do chénh léch gia theo hop dong sb
04/2017/HBKT/TVP AK-CJ BLUE ngay 01/3/2017 dugc tinh nhu sau (kém
theo ban giai trinh cu thé):

(378.672.000 d 22.580.652 &) x 7,16 thang =2.549.614.052 dong.

2. Chi phi tang thém do phai tra chi phi quan Iy theo phu luc A cua hop
dong thué van phong s6 07CU/2018/HDCT ngay 13/3/2018 la 149.500
dong/mao/thang (chua bao gom 10% thué VAT) duogc tinh nhu sau:

7,16 thang x 149.500 ddng/md/thang x 686m? =734.308.120 dong.
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Nhu vdy tong yéu cau cua nguyén don la: 2.549.614.052 dong +
734.308.120 dong = 3.283.922.172 ddng.

Dai dién bi don trinh bay:

Bi don khong ddng v yéu cau khoi kién cia nguyén don. Dai dién bi don
cho rang ong Lee Sang M khong vi pham diéu 1é cong ty, khong thay dbi tru sé
cong ty, toa nha CJ chi l1a dia diém kinh doanh chr khong phai try sd. Thiét hai
cling khong c6 bdi viéc thué toa nha 2-4-6 Lé Thanh Ton dién tich thué 16n hon,
vi tri kinh doanh t6t hon.

Nguoi co quyén loi va nghia vu lién quan: Cong ty C6 phan CJ B c6 dng
Chang Bok S 1a nguoi dugc nguyén don va bi don chi dinh lam dai dién cho
Cong ty C6 phan CJ B. Ong Chang Bok S ty quyén cho 6ng Lé Van T theo vin
ban uy quyén ngay 08/01/2020 tai Phong cong ching Duong Duc Hiéu. Tuy
nhién, 6ng Truyén khong tham gia giai quyét vu an mic du di duoc Toa an
nhiéu lan triéu tap cung cap 1oi khai, cong khai chimg cir va hoa giai, tham gia
cac phién toa nhung 6ng Truyén vang mit.

Tai Bén dn kinh doanh thwong mai so tham sé 806/2020/KDTM-ST ngay
18 thang 6 ndam 2020 cua Toa dan nhan dian Thanh pho Ho Chi Minh da quyeét
dinh nhw sau:

_ Ap dung Diéu 38, Dieu 39, Diéu 91, Diéu 94, Diéu 95, Diéu 217, Diéu 266,
Diéu 273 cua Bo ludt To tung dan sy 2015,

Nghi quyet s6 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy ban
Thuwong vu Quoc hdi quy dinh vé mire thu, mién, giam, thu, np, quan b va sir dung
an phi va lé phi Toa an;

Tuyén xu:

1. Dinh chi giai quyét d6i véi yéu cau cia nguyén don ba Lé Thi Tiy N va
ong Tran Huy C vé viéc bugc ong Lee Sang M béi thuong cho Cong ty Co phan
CJ B 56 tién 1.122.000.000 (mot ty mot tram hai mwoi hai triéu) dong tién mdt
coc do nguyén don rut yéu cau.

2. Khong chdp nhén yéu cau khoi kién ciia ba Lé Thi Tiy N va 6ng Tmn
Huy C vé viéc bugc ong Lee Sang M béi thuong cho Cong ty Cé phdn CJ B sé
tién 3.140.800.000 dong (ba ty mdt tram bon mwoi triéu tam tram nghin) dong.

Ngoéi ra, ban an so tham con quyét dinh vé 4n phi, vé nghia vu thi hanh 4n
va quyén khang cdo theo quy dinh ctia phap luat.

Ngay 01 thang 7 nam 2020 nguyén don ba Lé Thi Tay N khang cao mot
phan ban an vé phan khong chip nhan yéu cau nguyen don budc ong Lee Sang
Mon phai bdi thuong cho Cong ty Co phan CJ B sd tlen 3.140.800.000 dong vai
ly do nguyén don chua chimg minh dugc thiét hai 1a sO tién thué chénh léch giira
viéc thué dia diém cua hai toa nha.

Ngay 03/7/2020 Vién truong Vién kiém sat nhan dan Thanh phd Ho Chi
Minh khang nghi theo hudng sira mot phan ban an so tham.
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~ Ngay 16/7/2020 Vién truéng Vién kiem sat nhan dan cap cao tai Thanh pho
H6 Chi Minh khang nghi theo hudng hily toan bo ban an so tham.

Tai phién toa phiic tham,

Nguoi dai dién theo iy quyén cua nguyén don giit nguyén yéu cau khang
c4o cho rang nguyén don di bi 6ng Lee Sang M ngan can khong cho vao Cong
ty nén nguyén don khong thé thu thap duoc cac hop ddng va ching cir tai chinh
lién quan dén thiét hai dé cung cip cho Toa an. Viéc nguyén don khong cung
cap dugc 1a vi Iy do khach quan. Tuy nhién, can cur vao Hop dong thué dia diém
ctia hai tdoa nha dé yéu cau boi thudng thiét hai sd tién 3.140.800.000 dong la co
can ct. Dé nghi Hoi dong xét xir sira ban an so tham, chap nhan yéu cau bi don
phai boi thuong thiét hai cho Cong ty C6 phan CJ B.

Dai dién Vién kiém sat cdp cao tai Thanh phé Ho Chi Minh tham gia phién
toa phat biéu:

Vé t6 tung: Chu toa phién toa va cac thanh vién hoi dong xét xtr di tuan thi
ding quy dinh phap luat cta luat t6 tung dan su.

Vé noi dung: Trong qua trinh giai quyét vu an nguyén don khong cung cap
dugc ching cir do yeu t6 khach quan. L& ra, cip so tham phai tién hanh thu thap
chtg ct bang bién phap khac theo quy dinh tai khoan 2 Diéu 97 Bo luat t6 tung
dan sy ndm 2015 cu thé nhu: yéu ciu bao cdo tai chinh ciia Cong ty tai Co quan
thué, xac minh thu thap cac hoa don, ching clr thanh toan tir phia Cong ty
TNHH CJ Viét Nam dé xac dinh so tién thué nha chénh léch giita hai toa nha,
cac tai liéu chimg minh y kién cta co dong co thong nhat hay khong co thiét hai
thuc té xay ra, dé 1am can ctr giai quyet toan dién vu an. Vo1 ching cir thu thap
chua day du nhung Toa 4n €ap so tham khong chép nhan yéu cau ciia nguyén
don 1am anh huong dén quyén loi ciia nguyén don.

Péi véi quyét dinh khang nghi phic tham cia Vién trudong Vién kiém sat
nhan dan cip cao tai Thanh phd H6 Chi Minh dé nghi tuyén huy toan bd ban an
so tham: Xét thay, trong qua trinh giai quyét vu an mac du Toa an cap so tham
thu thap chimg cir chua day du nhung nguyén don ba Nga da tu nguyén rat mét
phan yéu cau khoi kién ddi v6i khoan tién coc bi mat do cham dut hop dong
thué truge thot han 1a 1.122.000.000 dong nén Toa an so tham dinh chi d6i véi
yéu cau nay la c¢6 can ctr. Nhu vay, dé nghi Hoi dong xét xir chap nhan mot phan
khang nghi cua Vién truong Vién kiém sat nhan dan Thanh pho Ho6 Chi Minh,
mot phan khang nghi ctia Vién truéng Vién kiém sat nhan dan cip cao tai Thanh
phd H6 Chi Minh, chdp nhian mot phan yéu cau khang cdo cta nguyén don ba
Lé Thi Tay N, hay mot phan ban an so thdm ddi véi phan khong chdp nhan yéu
cau khoi kién ctia nguyén don budc bi don tra sé tién 3.140.800.000 dong.

NHAN PINH CUA TOA AN:

Sau khi nghién ctu cac chtng ctr, tai liéu c6 trong hd so vu an duoc thim
tra tai phién toa; 101 trinh bay ctia cac duong su, cin ctr két qua tranh luan tai
phién toa; y kién cua Pai dién Vién kiém sat:
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[1] Vé t6 tung: Pon khang céo nguyén don, quyét dinh khang nghi cta
Vién truong Vién kiém sat nhan dan cp cao tai Thanh phé HO Chi Minh, Vién
truong Vién kiém sat nhan dan Thanh phé H6 Chi Minh trong thoi gian quy
dinh nén hop I¢.

[2] V& ndi dung:

Cong ty C6 phan CJ B duoc thanh 1ap va hoat dong theo phap luat Viét
Nam, c6 tru s& chinh tai LAu 3, sd 63 Pham Ngoc Thach, Phuong 6, Quéan 3,
Thanh phdé H6 Chi Minh. Co céu t6 chirc quan 1y ctia Cong ty C6 phan CJ B
gém: Hoi dén quan tri co cac thanh vién: Tran Huy C, Lé Thi Tay N, Chang
Bok S, Suh Hynd D va Lee Sang M, trong d6 ba Lé Thi Tay N la Chu tich Hoi
d6ng quan tri, 6ng Lee Sang M 1a Tong giam ddc.

Theo Gidy chimg nhan diang ky doanh nghiép va Diéu 1¢ Cong ty CJ Blue,
tru s& Cong ty dugc dat tai Lau 3, s6 63 Pham Ngoc Thach, Phuong 6, Quan 3,
Thanh phé H6 Chi Minh, thué ciia Cong ty c6 phan quan 1y dich vu An Khanh,
theo Hop dong thué s6 04/2017HDKT/TVPAK-CJ-Blue ngay 01/3/2017 (kém
Phu luc hop dong s6 IV, V ngay 20/12/2017) co6 thoi han dén 31/12/2018, dién
tich thué Ia 58, 4m?, gia thué mdi mét vudng 13 386.665 dong, tién dit coc thué 1a
03 thang tién thué.

Trong qué trinh quan 1y, diéu hanh Cong ty CJ Blue, ong Lee Sang M véi
tu cach 1a Tong giam d6c da tu ¥ chdm dut hop dong thué dia diém dat tru so
chinh ctia CJ Blue va ky hop dong 07/2018 ngay 13/3/2018 (kém phu luc) thué
dia diém moi tai Téng 15, 2-4-6 Lé Thanh To6n, phuong Bén Nghé, Quan 1,
Thanh phé Ho6 Chi Minh cua Cong ty TNHH CJ Viét Nam (tong dién tich thué
la 686m” gia thué mdi mét Vuong 1a 552.000 dong, chi phi quan ly toa nha phat
sinh méi 13 149.500 ddng/m?) chuyén tru s¢ cong ty vé dia dlem mo1 ma khong
thong qua Hoi dong quan tri cling khong thong qua Pai hoi ¢ dong cua Cong
ty. Nguyén don cho réng hanh vi 6ng Lee Sang M da vi pham quy dinh cta céac
Piéu 157, Piéu 160, Piéu 161 Luat Doanh nghiép 2014 vi pham quy dinh cua
cac Dleu 157, Piéu 160, Picu 161 Luat Doanh nghiép 2014 quy dinh vé nhiém
vu, quyén han cua Toéng giam ddc. Piéu 3.2, Diéu 30.1.a, phy luc I.1 va L5 quy
dinh vé van dé trong yéu ctia Co dong, Phu luc I1.2 quy dinh vé cac van dé trong
yéu ctia Hoi dong quan tri, lam anh huong dén loi ich cia Cong ty cua nguyén
don khoi kién yéu cau boi thuong thiét hai.

Tai Ban an so tham, Hoi dong xét xir nhan dinh bi don 6ng Lee Sang M c6
hanh vi trai phap luat. Tuy nhién, nguyén don chua ching minh dugc thiét hai
thuc té da xay ra. Cu thé 1a phai chimg minh dugc Cong ty C6 phan CJ B d3
phai thanh toan sé tién thué nha cho Toa nha An Khanh va Toa nha sb 2-4-6 Lé
Thanh Tén, Quén 1 1a bao nhiéu, cac hoa don ching ctt di xuét toan... nén
khéng chip nhan yéu cau khoi kién cua nguyén don 1 chwa dam bao quyén va
lot ich hop phap cua nguyén don. Boi vi, trong qua trinh thy ly, giai quyét vu an
Toa 4n cap so tham co yéu cau nguyén don cung cap chung cir nhung nguyén
don khong thé tu minh cung cip dugc ching cir do yéu t6 khach quan, 18 ra Toa
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an cap so tham phai tién hanh thu thap ching cir bang cic bién phap khac dé xac
dinh thiét hai thiét té co xay ra hay khong theo quy dinh tai khoan 2, Diéu 97 B6
luat 6 tung dan su ndm 2015, cu thé: Bao céo tai chinh ctia Cong ty tai Co quan
thué; Xac minh, thu thap cac hoéa don, chimg ct thanh toan tir phia Cong ty
TNHH CJ Viét Nam dé xac dinh sé tién thué nha chénh léch giita hai toa nha,
cac tai liéu chimg minh y kién cua ¢ dong co thong nhét hay khong c6 thiét hai
thue té xay ra, dé 1am can cwr giai quyet toan dién vu an. Voi ching cu thu thap
chua ddy du nhung Toa an €ap so tham khong chap nhan yéu cu cia nguyén
don 1am anh huong dén quyén loi cia nguyén don.

Déi voi khang nghi phic thim ciia Vién trudng Vién kiém sat nhan dan cp
cao tai Thanh phd Ho6 Chi Minh dé nghi tuyén hay toan bd ban an so tham. Xét
thay, trong qua trinh giai quyét vu an mic du Toa an cap so tham thu thap chimg
ci chua day du nhung nguyén don ba Nga da ty nguyén rat mot phan yéu ciu
khai kién d6i voi khoan tién coc bi mat do chdm dut hop dong thué trude thoi
han 13 1.122.000.000 dong nén Toa an so tham dinh chi d6i v6i yéu cau nay 1a
co can cu.

Nhu vay, Hoi dong xét xir chap nhan mot phan khang nghi ciia Vién truong
Vién kiém sat nhan dan Thanh phd H6 Chi Minh, Vién truéng Vién kiém sat
nhan dan cap cao tai Thanh phé H6 Chi Minh, chdp nhan mot phan yéu cau
khang cdo ctia nguyén don ba Lé Thi Tay N, hity mot phan ban an so tham doi
v6i phan khong chip nhan yéu cau khoi kién ctia nguyén don budc bi don tra sb
tién 3.140.800.000 dong.

[3] V& an phi phuc tham: Do khang c4o dugc chap nhin nén ba Lé Thi Tay
N khong phai chiu an phi.
Boi cac [é trén,
QUYET PINH:
1. Cin ctr khoan 3 Piéu 308 B6 luit t6 tung dan sy.

, Chép nhan mot phﬁr} khang nghi cua V,ién trudng Vién kiém sat nhan dan
cap cao tai Thanh phé H6 Chi Minh va quyét dinh khang nghi cua Vién truong
Vién ki€ém sat nhan dan Thanh phd H6 Chi Minh.

Chép nhan mot phan yéu cau khang céo ctia nguyén don ba Lé Thi Tay N.

Huy mét phan ban an so tham s 806/2020/KDTM-ST ngay 18/6/2020 cua
Toa an nhan dan Thanh phé HO Chi Minh vé phan “Khong chap nhdn yéu cau

khoi kien cua ba Lé Thi Tuy N va éng Tran Huy C vé viéc budc 6 ong Lee Sang M
béi thuong cho Cong ty C6 phan CJ B sé tién 3.140.800.000 dong (ba 1ty mét
trdm bon muoi triéu tam tram nghin) dong”’

Giit nguyén Ban an so thim so 806/2020/KDTM-ST ngay 18/6/2020 cua
Toa an nhan dan Thanh phd H6 Chi Minh vé phan: “Pinh chi giadi quyét doi véi
yéu cdu ciia nguyén don ba Lé Thi Tiy N va 6ng Tran Huy C vé viéc bujc ng



Lee Sang M béi thuwong cho Cong ty Co phan CJ B s6 tién 1.122.000. 000 (mot ty

mot trdam hai muoi hai triéu) dong tién mat coc do nguyén don rit yéu cau”.
Chuyén ho so vé cho toa an cip so tham giai quyét lai theo thii tuc chung.

2. V& an phi: Ap dung Nghi quyét s6 326/2016/UBTVQHI14 ngay
30/12/2016 ciia Uy ban Thudng vu Qudc hoi:

An phi kinh doanh thuong mai so thim s& dugc xac dinh lai khi giai quyét
so tham lai vu an.

An phi kinh doanh thuong mai phuc tham: Ba Lé Thi Tuy N khong phai
chiu, duwoc nhén lai tién tam (mg &n phi khang cdo 2.000.000 dong theq bién lai
thu s6 0091985 ngay 09/7/2020 tai Cuc thi hanh an dan sy Thanh pho HO Chi
Minh.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU

— Toa an nhan dan toi cao (1); THAM PHAN — CHU TQA PHIEN TOA
— VKSNDCC tai TP. HO Chi Minh (1);

— TAND TP. H6 Chi Minh (1);

— VKSND TP. Hb Chi Minh (1);

— Cuc THADS TP. Ho Chi Minh (1);

— Cac duong su (8);

— Luu: ho so (4),VP(2),20b (MTTT); Trin Thi Huyén Van



