TOA AN NHAN DAN CAPCAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Doc 1ap - Tw do - Hanh phiic

Ban an sb: 156/2024/HC-PT
Ngay: 26-4-2024

V/v “Kién quyét d@inh xir phat vi phgm
hanh chinh”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xir phiic tham gém cé:

Thdam phdn — Chui toa phién toa: 6ng Pinh Phuéc Hoa

Cdc tham phén: ong Nguyén Cuong

6ng Truwong Minh Tuan
- Thuw ky phién toa: 5ng Pham Vin Phong — Tham tra vién Toa an nhan
dan cap cao tai Pa Nang.

- Pai dién Vién Kiém sdt nhin dan cap cao tai Pa Ning tham gia phién
toa: 6ng Pinh Vin Chanh - Kiém sat vién.

Ngay 26 thang 4 nam 2024, tai tru s6 Toa an nhan dan cap cao tai Pa Néng,
xét xur phtic tham cong khai vu an hanh chinh thu ly s6 414/2023/TLPT-HC ngay
20 thang 12 nam 2023 vé “Kién quyét dinh xir phat vi pham hanh chinh”. Do Ban
an hanh chinh so tham s6 23/2023/HC- ST ngay 31 thdng 8 ndm 2023 cua Toa an

nhan dan tinh Khanh Hoa bi khang cao. Theo Quyét dinh dua vy an ra xét xtr phtic
tham s6: 603/2024/QDPPT-HC ngay 02 thang 4 nam 2024 giira cac duong su:

- Ngwoi khoi ki¢n: Ba Nguyén Thi D; dia chi: Thon T, xd V, huyén V, tinh
Khanh Hoa, vang mat

Ngueoi dai dién theo 1y quyén: Ba Nguyén Thi Y; dia chi: Thon T, x3 V, tinh
Khanh Hoa. C6 mat

Nguoi bao vé quyén va loi ich hop phap cho ba D: Luat su Nguyén Hiru N-
Cong ty L2, Poan luat su Thanh pho H. Vang mat c6 guri luan cu.

- Ngwo'i bi kién: Chu tich UBND huyén V, tinh Khanh Hoa.

Dai di¢n theo iy quyén: Ong Tran Ngoc K - Pho Chu tich. C6 don dé nghi
x€t XU vang mat

Ngueoi bdo vé quyén va loi ich hop phdp: Ong Tran Thanh T - Pho truong
phong Tai nguyén va Méi truong huyén V, tinh Khanh Hoa. Vang mat
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- Ngwoi cé quyén lpi, nghia vu lién quan: UBND x3 V, huyén V, tinh
Khanh Hoa. Nguwoi dai dién theo phap ludt: Ong Ng6 Htru N1 - Chu tich. Vang
mat

Nguoi khdang cdo: ba Nguyén Thi Du .

NOI DUNG VU AN

Tai don khoi kién ngay 09/11/2021, don sira doi b6 sung don khéi kién ngay
15/3/2022, ban ty khai ngay 24/5/2023 va don khoi kién ngay 24/5/2023 nguoi
khoi kién ba Nguyén Thi D trinh bay:

Niam 1978, gia dinh cu Nguyén A va cu Nguyén Thi C 1a cha me cia ba
Nguyén Thi D cing cac con theo chuong trinh di dan dén 14p cu tai ving kinh té
moi nay thudc: Thén T, x3 V, huyén V, tinh Khanh Hoa, dugc Nha nudce cap dat
dé & va canh tac cho dén nay v&i dién tich: 4.263,4m2 thudc Thira dat sb: 38, to
ban d6 sb 8 trudc day 1a thira 38, to ban d6 sb 8 (ban d6 dia chinh nam 1996); sau
d6 d6i thanh thira dat s6 48, to ban d6 dia chinh 14 (ban do dia chinh VN-2000)
(Sau day viét tét 1a Thura dat s6 48). Cu Anhvacy C tréng diéu va céc loai cdy hoa
mau dé sinh séng, sir dung dat 6n dinh, khong ai tranh chap. Nam 2016, cu Nguyén
A chét; nim 2019, cu Nguyén Thi C chét, 6 chi em trong gia dinh van tiép tuc sir
dung Thira dat s6 48.

Vira qua, gia dinh ba D ¢6 1am don xin cip Gidy chimg nhan quyén sur dung
dat ddi voi Thira dat s6 48 thi duoc can bo UBND x3 V giai thich: Thura sé dat 48
xd dd dua vao quy hoach Phan Tram y t& Tan Phu va theo du thao quy hoach st
dung dt giai doan 2021 - 2030 thi dwa vao quy hoach Khu T nén UBND x3 khéng
cap Gidy chimg nhan quyén st dung dét cho gia dinh ba D va cac chi em, dén khi
nao Nha nudc thu hdi xdy dung Khu thé thao x3 V thi Nha nuéc s& bdi thudong
theo quy dinh.

Gia dinh ba D d4 rao ranh gi6i khu dat cua chinh minh quan 1y, st dung dé
bao vé cdy trai va hoa mau ciia minh, cu thé: 01 doan x@y dung mong da che, 01
doan khong xay, xung quanh trong tru bé tong va tru gd, kéo diy kém gai 04 soi
bao quanh Thtra dat s6 48.

Ngay 28/10/2021, Chu tich UBND huyén V ban hanh Quyét dinh so:
8247/Qb-XPVPHC vé viéc xir phat vi pham hanh chinh d6i voi ba Nguyen Thi D
ve€ hanh vi chiém dat nong nghiép (dat trong cdy hang nim khac) (Vlet tat 1a Quyét
dinh s6: 8247/QD-XPVPHC), cu thé: Xdy dung tudng rao voi két cau 01 doan xay
dung méng da ché, 01 doan khong x4y, xung quanh tréng tru bé téng va tru go,
kéo day k&m gai, v6i dién tich bao chiém 1 2.990,1m? tai thira dét s6 48 do UBND
xd quan ly; hinh thic xir phat chinh: Phat tién 20.000.000 dong; cic bién phép
khéc phuc hau qua: Budc khoi phuc tinh trang ban dau cua dat trude khi vi pham
va budc tra lai dat 1an chiém.

Ba Nguyén Thi D khdi kién yéu cu huy Quyet dinh sb: 8247/QD-XPVPHC
vi Chii tich UBND huyén V xac dinh nguon goc dat do UBND xa quéan 1y dé lam
cin cir xac dinh 13 hanh vi vi pham hanh chinh vé&i ba Nguyén Thi D 1a khéng
dang, trinh ty tha tuc 1ap bién ban lam viéc, ban hanh Quyét dinh khong c¢6 ba D
chung kién 1a khong diing phép luat, xAm pham tryuc tiép dén quyén st dung dat,
quyén va loi ich hop phap chinh dang ctia ba Nguyén Thi D va gia dinh.
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Tai Vin ban sé: 2409/UBND-TP ngay 06/7/2023 va qud trinh t6 tung, nguoi
bi kién la Chu tich UBND huyén V trinh bay:

- Ngudn gbc va qua trinh str dung Thira dit s6 48:

Thira dat sb 48, to ban d6 sb 14 (Ban dd dia chinh VN-2000), dién tich
3355,2m2, muc dich sir dung: BHK, theo S6 muc ké duge lap theo du 4n V ndm
2012 thé hién tén nguoi sir dung 13 ho 6ng Nguyén D 1a do c6 sy nham 1an trong
qua trinh tac nghiép, vi ho 6ng Nguyén D tir trude tdi nay khong canh tac sir dung
Thura dét s6 48 (6ng Nguyén P hién nay da chét, ngay 09/5/2023 UBND xa V da
truc tlep gap ong Nguyén D1 1a con ong Nguyén D 14p bién ban 1am viéc dé 1am rd
viéc nham lan trong qua trinh 1dp s6 muc k& mang tén ong Nguyén P va ong
Nguyén P1 di khang dinh rang: Dién tich Thira dat s6 48 tir trude t6i nay khong
lién quan gi dén ong Nguyén D). Theo Ban do dia chinh xd V ndm 1996 12 01 phan
thira dat sd 38, to ban do sb 08, loai dat Hg, dién tich 6.485m2, theo S6 muc ké
nam 1996 tén chua sir dung dat: UBND x4a V, huyén V quan 1y tir nam 1996 cho dén
nay.

Nim 1978, ho cu Nguyén A di dan theo dién kinh té mdi, xay dung nha & tai
01 phan Thira dat s6 38, to ban d6 08 (Ban do dia chinh x4 V nam 1996) nay la
Thura dat s6 48. Sau d6, do st dung dat khong co6 hiéu qua nén dén nam 1988 ho cu
Nguyén A bo thira dat néu trén va chuyén sang nhan vi tri thira dat s6 41, to ban do6
08 (Ban d6 dia chinh 201 x3 V nam 1996), dién tich 1.970m?% nay 1a thira dit sb
23, t& ban d6 35 (Ban do dja chinh VN-2000), dién tich 2.647,2m* dé xay dung
nha va & 6n dinh tai thira dét trén tir d6 cho dén nay.

Theo phuong an giao dat nong nghiép trén dia ban xa theo Nghi dinh 64/CP
thi d6i twong chinh duoc giao dét 1a nhimg ngudi séng chinh biang ndng nghiép, co
nhan khau thudng tra tai dja phuong va cac ddi tu’qng dugc xem xét giao dat theo
cac loai, hang ruong dat, dién tich binh quan 742m?/khau. H6 cu A va cu C tai thoi
diém can d6i giao dat 1a ho thuong tra tai dia phuong, c6 05 khau song chinh bang
nong nghiép dugc can dbi giao dat va cap Gidy ching nhan quyén st dung dat tai
thira dat s6 41, 813, 807, 176, t& ban d6 08 (Ban dd dia chinh 201 nim 1996), tong
dién tich 5.365m’ (Trong d6: ONT 200m?; vuon 1.770m?; dat mau 2620m?; dat lua
775m%) va ho cu Nguyén A duoc cin dbi giao dat dam bao theo Phuong 4n giao
dat néu thiéu hodc thira tir 50m® dén 100m” thi s& khong giao thém va ciing khong
rat bot.

UBND xa V thuc hién vi¢c phan chia rudng dat theo Nghi dinh 64/CP vao
nam 1995. Tai thoi diém phan chia rudng dat ho cu Nguyén A va cu Nguyén Thi C
khong dua ph?m dién tich thira dat s6 38, to ban dd 08, Ban d6 dia chinh 201 (nay
1a thtra s6 48, t& ban dd s 14, ban d6 dja chinh VN-2000) vao dé can ddi giao dat
cho ho cu A, cu C va ciing khéng cé ¥ kién gi vé thira dat trén. Ciing tai thoi diém
nay ho cu A, cu C chi dua thira dat s 41, to ban do 08 (ban do dia chinh 201 do
nim 1996), dién tich 1970m’ vao can ddi theo Nghi dinh 64/CP va dugc cép theo
tiéu chuan ciia ho ciing véi cac thira dat khac. Cu thé da thé hién trong ho so ding
ky cap Giay chimg nhan quyén st dung dat ctia ho cu A, cu C vao nim 1996, gdm
cac thira dat sau day:
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- Thua dat sb 41, to sb 08, dién tich 1970m* (ONT: 200m?, dat vuon:
1770m?);

- Thira dét sb 813, to s6 08, dién tich 990m? (d4t mau 990m?);
- Thra dét s 807, t& s6 08, dién tich 1630m? (dat mau: 1630m?);
- Thra dét sb 176, to s6 08, dién tich 775m? (dét lua 775m?).

Céc thtra dat néu trén da dugc cap d6i Gidy chimg nhan quyén sir dung dat
theo du an V.

Bén canh d6, nim 2010 khi tién hanh trién khai thyc hién dy 4n V d¢ do dac
lai ban d6 dia chinh va tién hanh ké khai cap doi, cap lan ddu Gidy chimg nhan
quyén sir dung dat trén dia ban xa thi UBND x4 V ¢6 thanh 1ap Hoi dong tu van vé
dang ky dat dai dé tién hanh ‘hop x¢ét cac truong hop ké khai dang ky cap Gidy
chirng nhan quyen st dung dat lan dau cua ho gia dinh, ca nhan trén dia ban xa.
Qua nhiéu 1an Hoi dong tu van x4 tién hanh hop xét vé ngudn gdc va qua trinh sur
dung dat 601 voi cac truong hop ¢ lam hé so ké khai dang ky cap Giay ching
nhan quyén st dung dat lan dau (co truong hop da diéu kién va khong du diéu
ki¢n) thi trong ho cu A khong co ai ké khai dang ky cap Gidy chimg nhan quyeén sir
dung dat 1an dau tai Thia dat sb 48.

Theo Quyét dinh s6 456/QD-UBND ngay 26/02/2014 cia UBND tinh K vé
viéc phé duyét quy hoach sir dung dat dén nam 2020 va ké hoach sir dung dat nam
dau ctia UBND huyén V thi Thira dat s6 48 thudc quy hoach dat Phan Tram y té
T3. Theo Quyét dinh s 57/QD-UBND ngay 07/01/2022 caa UBND tinh K vé viéc
quy hoach sir dung dat dén nim 2030 va ké hoach sir dung dat nim dau cua quy
hoach sir dung dat huyén V thi Thira dét s6 48 thudc quy hoach dat Khu T.

Cin ctr ndi dung To trinh s6 134/TTr-UBND ngay 08/10/2021 cua Chu tich
UBND xi V vé viéc dé nghi ban hanh Quyét dinh xir phat vi pham hanh chinh do
vuot qua thim quyén xtr phat. Tl cac ndi dung trén, Cha tich UBND huyén di ban
hanh Quyét dinh s6: 8247/QD-XPVPHC ngay 28/10/2021 vé viéc xt phat vi pham
hanh chinh d6i véi trudng hop ba Nguyén Thi D 1a dung phap luat.

_ Tai Van ban s6: 363/UBND ngay 20/7/2023 va qud trinh to tung, nguoi cé
quyén loi, nghia vu lién guan UBND xa V trinh bay:

Thong nhat véi trinh bay ciia Chi tich UBND huyén V, va trinh bay bd
sung: Ba Nguyén Thi D va 05 nguoi khac trong gia dinh biét Thura dat s6 48 thudc
quyén quan Iy cia UBND x4 V, khong dugc xem xét dé nghi cap G1ay chimg nhan
quyén st dung dét, nhung van cd ¥ xay dung hang rao chiém dit dé ban cho nguoi
khac (viéc mua ban sau d6 khong thanh do ngudi mua biét dat ciia Nha nudc nén
khong mua nira). Khi thyc hién hanh vi rao chiém dat, luc lugng chirc nang dia
phuong yéu cau ngung lai nhung khong chap hanh, c6 hanh vi chdng dbi gay mat
trat tu; Thira dat s6 48 tiép giap duong lién x4, nhleu nguoi qua lai, khi vu viéc xay
ra 6 dong nguoi tu tp nén xa budc phai yéu cau nguoi vi ‘pham vé tru s UBND
xa dé lap bién ban; ba L khong ky bién ban va thi hanh quyét dinh xir phat nén phai
Ién phuong an cu’orng ché sau gan nua ndm moi thue hién duge. UBND xa V
khong chap nhan ndi dung yeu cau khoi kién cua ba Nguyén Thi D, dé nghi Toa an
nhan dan tinh Khanh Hoa giai quyét theo dung quy dinh phap lut.
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Nguoi lam chung trinh bay:

- Ong Nguyén H: Ong 1 hang x6m cua gia dinh cu A va cy C. Vao nim
1978, 6ng di kinh té m&i H (nay 1a thon T, x4 V) dugc biét nha nude cip thira dat
cho cu Nguyén A va cu Nguyén Thi C dé ¢. Sau d0, cu A va cu C cit nha trén thira
dat duoc cip nhung thoi gian sau nay bi ngép lut nén gia dinh cu A chuyén lén
thira dat hién tai dang sinh song.

- Ong Bui M: Ong la hang x6m, lam gleng ctia cu A va cu C. Vo nam 1978,
Nha nude cap dat cho gia dinh cu Nguyen A va cu Nguyén Thi C dé 6. Sau do, cu
A va cu C cat nha tranh vach dat dé ¢. Sau d6 nha bi ngép lut nén chuyen vé thira
dat hién tai dang ¢. Manh dat nay dugc gia dinh cu Anh canh tac, trong trot. Sau
mot thoi gian thi cu A va cu C mat thi 6ng L1 (con trai cu A va cu C) van tiép tuc
tréng trot, canh tac trén manh dét nay.

- Ong Phan Huynh D1: Ong 13 hang xom cua gia dinh cu A va cu C. Vao
nam 1978, ong di kinh té méi H (nay la thon T, xa V) dugc biét nha nuoce cap thira
dat cho cu Nguyén A va cu Nguyen Thi C dé &. Sau d6, cu A va cu C cit nha tranh
véach dat trén thira dat duoc cp nhung thoi gian sau nay bi ngép lut nén gia dinh cu
A chuyén Ién thira dat hién tai dang sinh song.

+ Ong Trgm K1, sinh ndm 1937: Ong la hang x6m, lam giéng clia cu A va cu
C. Ong dugc biét vao dau nam 1978, ong di kinh t€ moi H (nay la thon T, xa V) da
thay gia dinh cu Nguyén A va cu Nguyen Thi C 1a cha me cua ba D khai hoang
manh dat doc theo rudng sinh (manh dat dang bi xur ly vi pham hanh chinh). Ttr do
dén nay gia dinh cy A va cy C van canh tac trén manh dat da khai hoang trén.
Ngoai ra 6ng khong biét gi thém.

+ Ong Tran Vian K2: Ong 13 hang x6m cua gia dinh cu A va cu C, 1a Truong
ban khu vyc kinh t€ méi H (nay 1a thén T, xa V). Sau khi khai hoang du quy dat,
nha vnué’c phan 6 la 750m2/}1© va giao cho céc ho lam nha 6, n}lél tranh vach dat tiéu
chuan 4m x 6m va thira dat nay duoc giao cho gia dinh cu A va cu C. Sau do, vi
mua gio sdp nha nén gia dinh cy A da chuyén sang bén doi dién d¢ ¢ nhung ong
khong nh¢ r6 nam nao. Cu Anh va cu C xay dyng nha ¢ tir do dén nay. Manh dat
cli nay van dugc canh tac, trong trot cho dén bay gio.

Tai ban dan hanh chinh so thf;m s6 23/2023/HC- ST ngay 31/8/2023, Toa
dn nhdn din tinh Khanh Hoa da quyét dinh:

“_ Can cir diém a khodn 2 Piéu 193 Ludt to tung hanh chinh nam 2015,

- Can cii Nghi quyét so: 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban
Thuong vu Quoc hoi quy dinh vé mirc thu, mién, giam, thu, nop, quan ly va sw
dung an phi va lé phi Toa an.

- Can cir Diéu 28, 38, 52, 58, 66, 67, 68 Ludt Xuw Iy vi pham hanh chinh nam
2012.

- Can cit khoan 7 Diéu 14 Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019
cua Chinh phu vé xuwr phat vi pham hanh chinh trong linh vuc dat dai.

- Ap dung Diéu 10 va Diéu 31 Nghi dinh so: 102/2014/ND-CP ngay
10/11/2014 cua Chinh phu vé xur phat vi pham hanh chinh trong linh vuc dat dai.

5


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Hi%E1%BB%87p
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20H%C3%B2n%20D%E1%BB%A9a%20(nay%20l%C3%A0%20th%C3%B4n%20T%C3%A2n%20Ph%C3%BA,%20x%C3%A3%20V%E1%BA%A1n%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20B%C3%B9i%20M%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%E1%BB%B1c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Phan%20Hu%E1%BB%B3nh%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20H%C3%B2n%20D%E1%BB%A9a%20(nay%20l%C3%A0%20th%C3%B4n%20T%C3%A2n%20Ph%C3%BA,%20x%C3%A3%20V%E1%BA%A1n%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tr%E1%BA%A7n%20K%E1%BB%B3
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20H%C3%B2n%20D%E1%BB%A9a%20(nay%20l%C3%A0%20th%C3%B4n%20T%C3%A2n%20Ph%C3%BA,%20x%C3%A3%20V%E1%BA%A1n%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tr%E1%BA%A7n%20V%C4%83n%20Kh%C3%A1
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20H%C3%B2n%20D%E1%BB%A9a%20(nay%20l%C3%A0%20th%C3%B4n%20T%C3%A2n%20Ph%C3%BA,%20x%C3%A3%20V%E1%BA%A1n%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%E1%BA%A2nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chi%E1%BA%BFn

1. Bdc toan bg yéu cau khoi kién ciia ba Nguyép Thi D vé hiy Quyét dinh
50: 8247/0D-XPVPHC ngay 28/10/2021 cua Chu tich Uy ban nhan dan huy¢n V.”

Ngoai ra, Ban 4n so tham con quyét dinh vé chi phi toa tung, an phi, quyén
khang céo cua duong su theo quy dinh cia phap luat.

Ngay 03/9/2023, ba Nguyen Thi D khang cao dé nghi Toa an cap phtic thAm
stra ban an hanh chinh so thim theo hudng chip nhan yéu cau khoi kién cua ba.

Tai phién toa phtic thim: Ba Nguyén Thi D giit nguyén noi dung khang céo.

Dai dién Vién klem sat nhan dan cap cao tai ba Ning phat biéu ¥ kién: Qua
trinh giai quyét vu an, vé trinh tu, thu tuc giai quyét Hoi dong xét xur, thu ky da
tuan thi ding quy dinh ciia Luat t6 tung hanh chinh. Can cir vao tai liéu, chimg cir
c6 trong hd so vu an Toa an cip so tham khong chip nhan yéu cau khoi kién cua
ba Nguyén Thi D 13 ¢6 cin cir. D& nghi Hoi dong xét xtr khong chap nhan khang
cao cua ba D.

NHAN PINH CUA TOA AN:

Can ctr vao cac tai li€u ching cr da duogc tham tra, két qua tranh tung tai
phién toa, ¥ kién cua Kiém sat vién va cac duong su, Ho1 dong xét xir phuc tham
nhan thay:

[1] Tai phién toa phiic thim ngudi bi kién va ngudi co quyén loi, nghia vu
lién quan vang mat khong co 1y do. Tuy nhién, day la phién toa dugc mo lan 2 va
nguoi bi kién, ngudi cd quyén loi, nghia vu lién quan déu di co y kién trinh bay
trong hd so vu an, nhitng dwong su déu co 10i trinh bay trong hd so, viéc Vang mat
ctia nhitng duong sy néu trén khong lam anh hudng dén qua trinh giai quyét vy an
nén Hoi déng xét xir quyét dinh xét xtr vang mit nhitng duwong sy trén.

[2] V& thu tuc t6 tung: Quyét dinh sé 8247/QD-XPVPHC ngay 28/10/2021
cua Chu tich ny ban nhan dan huyén V, tinh Khanh Hoa vé viéc xur phat vi pham
hanh chinh trong linh vuc quan 1y dat dai dbi véi ba Nguyén Thi D 1a quyét dinh
hanh chinh nén thudc tham quyén giai quyét cua Toa an bang vu an hanh chinh
theo khoan 1 Diéu 30 Luat T tung hanh chinh. Toa &n nhan dan tinh Khanh Hoa
thu 1y, gidi quyét vu an hanh chinh theo quy dinh tai Piéu 32 Luat t6 tung Hanh
chinh Ia dung.

[3] Chu tich Uy ban nhan dan huyén V, tinh Khanh Hoa ban hanh quyét dinh
XU phat vi pham hanh chinh dbi voi hanh vi chiém dat nong nghi¢p voi dién tich tur
0,1ha dén 0,5 ha la dung tham quyén quy dinh Nghi dinh s6 91/2019/ND-CP ngay
19/11/2019 cta Chinh phu vé xtr phat vi pham hanh chinh trong linh vuc dét dai.

[4] Do ba Nguyén Thi D c6 hanh vi xdy hang rao bao quanh dién tich
2.990,1m? thudc thira dat sb 48, to ban d6 s6 14 nén Uy ban nhan dan xa V di lap
“Bién ban vi pham hanh chinh” s6 939/BB-VPHC ngay 06/10/2021. Ba D ¢6 tham
gia nhung khong ky vao bién ban vi pham hanh chinh nhung bién ban da su tham
gia ctia 02 ngudi 1am ching 1a 6ng Phan Vin T1 va éng Nguyén Dirc T2 nén bién
ban vi pham hanh chinh dugc 1ap ding quy dinh phap luat.
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Can ctr vao Bién ban vi pham hé}nh chinh, s6 939/BB-VPHC, Chu tich ny
ban nhan dan huyén V ban hanh Quyét dinh s6 8247/QD-XPVPHC d6i voi ba
Nguyén Thi D 1a dang trinh ty, thu tuc.

[4] Theo ba Nguyén Thi D thi ngudn gdc thira dt 2.990,1m? nguyén la thua
dat s6 38, to ban do sb 08 nay 1a thura dat s6 48, to ban do sb 14 (ban d6 dia chinh
VN-2000) 13 do vo chdng cu Nguyén A, Nguyén Thi C (cha me ctia ba D) dugc
Nha nudc cip dé ¢ va canh tac tir nam 1978. Cu Anh, C da sir dung dat dé trong
diéu va cac loai cay hoa mau 6n dinh, khong ai tranh chap tir d6 cho dén nay.

Tuy nhién:

~Theo Béan d0 dia chinh nam 1996, thi thira dat 2.990,1m” 1a mot phan thira
dat so 38, to ban do so6 8, loai dat Hg, di¢n tich 6.485m?, chu st dung 1a UBND xa
V.

Theo Ban d6 dia chinh VN-2000, thi thira dét 2.990,1m’ thudc thira dat sb
48, to ban db s6 14, dién tich 3.355,2m2, muc dich st dung HBK, nguoi stir dung 1a
ho ong Nguyén D. Viéc thé hién chu sir dung ho ong Nguyén D 1a c6 sy nham ln
trong qua trinh 1ap S6 muc ké vi ong Nguyén D chét ngay 09/5/2023, 6ng Nguyen
D1 (la con cua Ong Nguyen D) khang dinh thira dat s6 48 khong lién quan gi dén
gia dinh 6ng va thyc té gia dinh 6ng khong sir dung thira dat nay.

Pé thyc hién Phuong an giao dat nong nghiép va cap gidy ching nhan quyén
st dung dat cho ho gia dinh va ca nhan theo Nghi dinh 64/CP ngay 27-04-1993 cua
Chinh phu thi ho ong Nguyen A, ba Nguyen Thi C c6 07 khau song chinh bang
nong nghiép duoc can dbi giao dat va cap gidy chung nhén quyén su dung dit thira
dat s6 41, 813, 807, 176 t& ban dd sb 08 voi tong dién tich 5.365m” (trong d6 ONT
200m?; vurom 1.770m? dét mau 2.620m’ dat la 775m?)

Ong Nguyen A ¢6 “Pon xin dang ky quyén su dung dat” dé ngay 26/6/1996
v6i ndi dung dé nghi Uy ban nhan dan huyén Cl1 glay ching nhan quyén sur dung
dat doi voi thira dat s6 41, 813, 807, 176 to ban do s6 08 va di duoc Uy ban nhan
dan huyén céap gidy chu’ng nhan quyen str dung dat ddi voi nhiing thira dat néu trén.
(bl 66).

Nam 2010, khi tién hanh trién khai thyc hién du 4n V dé do dac lai ban do
dia chinh va tién hanh ké khai cap d6i, cap lan dau gidy chimg nhan quyén sir dung
dat thi ho 6ng Nguyén A khong co ai tién hanh ké khai dang ky d6i véi thira dét so
48, to ban dd s6 14.

Tai “Bién bdn lam viéc” ngay 27/9/2021, thi ba Nguyén Thi D xac nhan:
“Nguén goc thira dat la cha téi dé lai va trong diéu khodang hon 40 nam, tai thoi
diém trong diéu thi khong thay UBND xa V [én lam viéc tai thoi diém dé. Vé lam
hang rdo tai thira dat 48, to ban do s6 14 (Ban do dia chinh VN-2000) la do 06
anh chi em t6i cing nhau dirng ra lam dé bdo vé dat do cha t6i dé lai. Ngodi ra téi
khéng cé gidy to ndo khdc lién quan dén thira dat trén”. (bl 46).

Nhu vay, hd cu Nguyén A di dan theo dién kinh t& mdi, xay nha & trén mot
phan thira dat s6 38, to ban do s6 08 nay la thira s6 48, to ban dd sd 14. Do dét bi

ngap lut khong thé st dung lam nha ¢ nén vao nam 1988, ho cu Nguyén A da
chuyén sang nhan thira dit s6 41, t& ban d6 sb 08 dién tich 1.970m?, nay 1a thira dat
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s6 23, to ban dd s6 36 dién tich 2.647,2m? dé x4y nha va ¢ on dinh tr d6 dén nay.
Cu Anh khong sﬁ”dung thira d:élt sO 48 tir nam 1988 va cling khong thuc hién viéc
ké khai dang ky doi voi thura dat nay.

Vi Vay, gé co sO& Xa:,C dinh hién tai thi thira dat 2.990,1m2 thudc thira dat sb
48, to ban do s6 14 1a do Uy ban nhén dan xa V quan ly.

[5] Do thtra dat 2.990,1m? thudce quyén quan 1y cua Uy ban nhan dan xa V
nén hanh vi xay dung hang rao dé bao chi€ém dat cia ba Nguyén Thi D la hanh vi
chiém dat nong nghiép.

[6] Tai diém c khoan 2 Piéu 14 Nghi dinh s 91/2019/ND-CP ngay
19/11/2019 cua Chinh phu vé xtr phat vi pham hanh chinh trong linh vuc dat dai
quy dinh nhu sau:

“Diéu 14. Ldn chiém dat

2. Truong hop ldn, chiém dat nong nghi¢p khong phai la ddt trong lia, dat
rimg ddc dung, dat rieng phong hé, dat rimg san xudt tai khu viec néng thén thi
hinh thirc va muc xu phat nhw sau:

¢) Phat tien tir 10.000.000 dong dén 30.000.000 dong doi voi dién tich dat
lan, chiem twr 0,1 héc ta dén dwoi 0,5 héc ta;”

Dél chiéu quy dinh trén, ba Nguyén Thi D c6 hanh vi xay hang rao chiém
2.990,1m? d4t nong nghiép khong phai la dat trong laa, dat rimg dic dung, dat rimg
phong ho, dat rung san xuét nén Cha tich Uy ban nhan dan huyén V quyét dinh xu
phat ba D véi s6 tién 20.000.000 dong 1a dtng quy dinh phép luat.

[7] Tai phién toa phuc tham ba D khong xuit trinh thém tai liu, ching ctr
nao moi dé thay doi ndi dung vu an nén khong c6 co s¢ d¢ chap nhan khang cao
cua ba Nguyén Thi Du .1

[8] V& an phi: ba Nguyén Thi D phai chiu 4n phi hanh chinh phuc tham vi
khang céo khong dugc chap nhan.

Vi cac 1€ trén,

QUYET PINH:

Cian ct khoan 1 Diéu 241 Luat t6 tung Hanh chinh;

Khong chap nhan khang cao cua ba Nguyén Thi Du .1 Giit nguyén quyét
dinh ctia Ban 4n hanh chinh so tham s6 23/2023/HC-ST ngay 31/8/2023 cua Toa
an nhan dan tinh Khanh Hoa.

Can ct Diéu 28, 38, 52, 58, 66, 67, 68 Luat xtr ly vi pham hanh chinh nam
2012; khoan 2, 7 Piéu 14 Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019 cua
Chinh phu vé xtr phat vi pham hanh chinh trong linh vuc dét dai; Piéu 10 va Diéu
31 Nghi dinh s6: 102/2014/ND-CP ngay 10/11/2014 ciia Chinh pha vé xir phat vi
pham hanh chinh trong linh vuc dét dai.

1. Bac toan bg yéu cau khoi kién cua ba Nguyén Thi D vé viée dé nghi huy
Quyét dinh s6 8247/QD-XPVPHC ngay 28/10/2021 cua Chu tich Uy ban nhan dan
huyén V, tinh Khanh Hoa.
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Ap dung khoan 1 Piéu 12 Nghi quyét sb 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thuong vu Qudc hoi quy dinh vé murc thu, mién, giam, thu,
ndp, quan ly va st dung &n phi va 1¢ phi Toa an;

2. Vé an phi hanh chinh phtc thim:

Ba Nguyén Thi D phai chiu 300.000 an phi hanh chinh phuc tham, xac nhan
ba Nguyen Thi D da nop 300.000 dong tam trng an phi hanh chinh phtc tham theo
Bién lai s6 0010295 ngay 18/9/2023 cua Cuc Thi hanh an déan su tinh Khanh Hoa.

3. Nhitng quyét dinh khac cua ban an hanh chinh so tham khong c6 khang
cdo, khang nghi c6 hi¢u lyc ké tir khi hét thoi han khang cdo, khang nghi.

4. Ban an phtc thim c6 hiéu luc phéap luat ké tir ngdy tuyén an./.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- TAND 14i cao: THAM PHAN — CHU TQA PHIEN TOA
- VKSND cép cao tai Ba Nang;

- TAND tinh Khanh Hoa;

- VKSND tinh Khanh Hoa; (Da ky)

- Cuc THADS tinh Khanh Hoa;

- Nhitng nguoi tham gia t6 tung;
- Luu HSVA, PHCTP, LT.

Pinh Phwoc Hoa
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