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Ban 4n sb: 05/2017/LD-PT
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Vé viéc “Tr/chap don phuong

chdm dut HD lao dong va no luong”.

NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TiNH BA RIA-VUNG TAU
- Thanh phin Hpi dong xét xir phiic tham gom co:

Tham phan — Chu toa phién toa: ~ Ba Pao Thi Hué
Cdc Tham phdn: Ong Huynh Ngoc Thién
Ong Poan Ngoc Thién

- Thur ky phién toa: Ba Nguyén Thi Hanh Dung — Thu ky Toa 4n nhan dan tinh
Ba Ria-Viing Tau.

- Pai di¢n Vién kiém sdt nhin din tinh Ba Ria—Viing Tau: Khong tham gia
phién toa.

Ngay 30-10-2017, tai tru s& Toa an nhan dan tinh Ba Ria-Ving Tau xét xir
phuc tham cong khai vu an lao dong thy 1y s6 01/2017/TLPT-LD ngay 06-3-2017 vé
viéc “Tranh chap don phuong cham dut hgp dong lao dong va ng luong”;

Do Bén 4n lao dong so tham s 03/2017/LD-ST ngay 29-12-2016 cta Toa 4n
nhan dan huyén T bi khang cao;

Theo Quyét dinh dua vu 4n ra xét xir phuc tham sé 01/2017/QD-PT ngay 25-5-
2017; Quyét dinh tam nging phién toa s6 05/2017/QDPT-DS ngay 01-9-2017; Théng
bao tiép tuc phién toa sb 07/2017/TB-TA ngay 20-10-2017, giita cac duong su:

1. Nguyén don: Ong Nguyén Tuong B, sinh nim 1974 (c6 mat).

Pia chi: duong C, phuong H, quan T, Thanh phé M.

Nguoi dai dién hgp phép cia nguyén don:

- Ba Pham Viét A, sinh nam 1978. Dia chi: Chung cu N, phuong M, Quan B,
Thanh phd M; 14 dai dién theo gidy iy quyén duoc cong chimg sd 012480 ngay 23-9-
2016 (co mat).

- Ba Tran M¥ L, sinh nim 1985. Dia chi lién lac: Puong N, phudng B, Quén
M, Thanh phé M; 1a dai dién theo gidy ty quyén ngay 08-6-2017 (c6 mat).

- Ngudi bao vé quyén va loi ich hop phap ctia nguyén don: Luat su Bui Quang
N-Poan Luat su Thanh phd M (ving mdt).

2. Bi don: Cong ty TNHH M.
Dia chi: BPuong M, khu cong nghiép P, huyén T, tinh Ba Ria — Viing Tau.



Nguoi dai dién hop phap cta bi don: Ong Khuét Vin T, sinh nim 1986; 13 dai
dién theo vin ban ty quyén sé 02/2016 ngay 04-5-2016; dia chi: Toa nha S, duong L,
Quan M, Thanh phd M (cé mdt).

Nguoi bao vé quyén va loi ich hop phap cho bi don: Ong Nguyén Quy H-Luét
su Cong ty Luat TNHH qudc t¢ BMVN thudc Poan luat su Thanh phé M (¢ md).

3. Nguoi lam ching: Ong A, sinh nam 1963 (ving mat).

Dia chi: Toa nha L, duong T, Quan M, Thanh phé M.

4. Nguoi khang cao: Cong ty TNHH M - bi don.
NOQI DUNG VU AN:

Theo don khéi kién va cac loi khai tai Toa an, nguyén don thong qua
nguwoi dai dién hop phap 1a Ba Pham Viét A trinh bay:

- Ngay 15-8-2011 dng Nguyén Tuong B va Cong ty TNHH M (goi tit 1a Cong
ty) da ky hop dong lao dong thué dng B lam Tong giam ddc—ngudi dai dién theo phap
luat cho Cong ty. Thoi han hop ddng 05 nam, mirc lvong sau thué 5.000 USD, thoi
han tra luong VAo ngay cudi cting ciia mdi thang duong lich.

Ong B bit dau 1am viéc tai Cong ty tir thang 10-2011. Trong thdi gian tir thang
10/2011 dén thang 9-2013 do Cong ty mdi thanh 1ap, con kho khian nén chua thanh
toan tién lwong cho 6ng B. Thoi gian nay 6ng B con bo tién ca nhan cho Cong ty vay
dé hoat dong.

- Ngay 01-9-2013, Cong ty va dng B ky tiép hop dong lao dong sé 1005.1, ¢6
hiéu luc 2 nam.

- Ngay 02-03-2015 Cong ty va 6ng B ky tiép Hop dong lao dong s6 1001.2, ¢6
hiéu lyc 2 nam.

- Ong B cho rang Cong ty da don phuong chdm dut hop dong lao dong trai
phap luat vdi 6ng B tir ngay 09-9-2015, c6 cac chiing ctr sau:

1. Ngay 06-9-2015, Cong ty di phat hanh vin ban yéu cau 6ng B “nghi huong
nguyén luong tir ngay 06-9-2015 cho dén khi c6 théng bao khac”.

2. Ngay 07-9-2015, 6ng M 1a Chu tich hoi dong thanh vién Cong ty gui qua
email cho 6ng B cac ban thoa thuan cham dit quan hé lao dong va thu tir chirc ma
Cong ty da soan san.

3. Ngay 09-9-2015, dng J 14 Chu tich hoi dong thanh vién ctua Cong ty da giri
tin nhan qua dién thoai cho 6ng B v&i ndi dung: “Bao dimg xuat hién & Cong ty M
Viét Nam, ban khong con 1a nhan vién cia cong ty, t6i va Ong M s& gip ban ¢ noi
khac vao buodi chiéu. Cam on”.



4. Vao ngay 10-9-2015, dng J tuyén bd 6ng B khong phai 13 nguoi ciia Cong
ty, khong con lam viéc cho Cong ty trudc su chimng kién cta Ong A—Chu tich hiép hoi
Doanh nghiép Canada tai Viét Nam.

5. Ngay 11-9-2015, khi dng B dén Cong ty M dé lam viéc thi bao vé khong
cho vao cong ty va cho biét ho dugc 1énh ndy tir may sép 16n (6ng J va ong M).

6. Ngay 14-9-2015, dng J giri vin ban dén cac co quan hitu quan va cic cong
ty khach hang ctia Cong ty, thong bao “ong Nguyén Tuong B khong con la thanh vién
cua cong ty chung t61”.

7. Theo Cong van cua Ban quan 1y cac Khu cong nghiép tinh Ba Ria - Viing
Tau, ngay 30-3-2016, Cong ty da tra gidy phép lao dong cua 6ng B cho Ban quan 1y
cac Khu cong nghiép tinh Ba Ria - Viing Tau.

- Sau nhitng su viéc trén, 6ng B da tim moi bién phap thuong luong nhung
Cong ty khong thién chi giai quyét quyén loi cho dng B. Do vay, 6ng B khoi kién yéu
cau Toa 4n budc Cong ty phai boi thuong va tra cac khoan sau day:

1. B6i thuong 230.000 USD theo Piéu 6 Hop dong lao dong nam 2011.

2. Tra tién thdm nién 200.000 USD theo Piéu 4.3 Hop dong lao dong nim
2011.

3. Bi thuong 02 thang tién luong theo Diéu 42 Bo luat lao dong la 10.000
USD; tién trg cap thoi viéc 10.000 USD; tién lwong 45 ngay khong bao trudc Viéc
cham dit hop dong 12 7.500 USD. Tong cong tién boi thudng theo didu 42 Bo luat lao
dong 1a 27.500 USD.

4. Tién luong tir thang 10/2011 dén thang 9/2013 13 120.000 USD.

5. Tién 14i tinh trén khoan tién luong chwa thanh toan tam tinh dén ngay 31-8-
2016 la 33.923 USD.

Con hai yéu cau khéc 1a: Tién 6ng B cho Cong ty muon 22.175 USD va tri gia
4% vbn gop trong Cong ty phai chuyén cho 6ng B theo hop dong thi dng rat lai khong
yéu cau.

- Cong ty M c6 yéu cau phan to, y kién ciia 6ng B vé yéu ciu phan té nhw
Sau:

+ Dbi v6i yéu cau 6ng B phai tra 1.581.734.7354 tién phat do Cuc thué Ba
Ria—Viing Tau phat va chi phi dich vu kiém toan: Ong B cho riang da guri qua email
cac dy thao bao cao tai chinh ctia ndm 2012, 2013 va 2014 dén Hoi dong thanh vién
nhung Hoi dong thanh vién khong phé duyét nén khong thé nop bao cao tai chinh
dung theo quy dinh. Do vay, 13i bi phat khong phai do 6ng B. Ddi voi chi phi kiém
toan, 6ng B khong yéu cau nén khong c6 nghia vu phai tra.



+ P6i voi viée dang ky thué va ndp to khai thué VAT cham thi Cong ty khdng
thay doi loai hinh doanh nghiép nén khong thay ddi thong tin ding ky thué; Céng ty
tir khi thanh 1ap da no lwong nén khong du nhan sy dé phan céng phu trach ké toan,
thu thap hoa don VAT, lap cac chung tur ké toan, ké khai thué.

+ Dbi v6i 17.500.0004 tién cham ndp ho so thué, ong B cho rang khong co can
clr yéu cau so tién nay.

+ Dbi v6i cac thiét hai khac, 6ng B khong chiém dung thu dién tir hay tai liéu
nao cua Cong ty nén khong chiu trach nhi¢m.

Do vay, 6ng B khong chip nhéan bét ky yéu cau phan td ndo cua bj don.

Bi don 1a Cong ty M Viét nam, thong qua ngwoi dai dién hop phap 1a Ong
Khuit Vin T trinh by va cé yéu ciu phén té nhw sau:

Cong ty thira nhan c6 Ky 3 hop dong lao dong nhu 6ng B d trinh bay.

Ong B 1am ¢ Cong ty véi chirc danh Téng giam ddc kiém nguoi dai dién theo
phap luat ciia Cong ty tir thang 10/2011. Qua trinh cong tac 6ng B quan 1y yéu kém,
thudng xuyén khong bao cdo cho Hoi dong thanh vién Cong ty va ty ¥ chuyén thu
dién tir cung cac dir lidu tr may chu vao 6 cing bén ngoai cua 6ng B nham che gidu
tinh hinh hoat dong thuc té cua Cong ty. Dé ra soat toan bd cac hoat dong cua Cong
ty, ngay 06-9-2015 Cong ty da ra thong bao cho 6ng B nghi hudng nguyén luong cho
dén khi c6 thong bao méi. Cac chimg ctr khac ma 6ng B néu ra vé viéc Cong ty nhan
tin, giri mail thong bao 0ng B khong con 1a ngudi ciia Cong ty hay viéc bao v¢ khong
cho 0ng B vao thi Cong ty khong thira nhén.

Cong ty khong dong ¥ toan bd cac yéu cau khoi kién cua dng B, vi Cong ty
chua c6 bat ky quyét dinh bang van ban nao vé viéc don phuong cham dut hop dong
v6i 6ng B va Cong ty van tra luong dy du cho 6ng B. Mic di Cong ty di bd nhiém
6ng C, qudc tich Canada 1am Tong giam d6c thay dng B nhung theo Luat Doanh
nghiép 2005, Luat Doanh nghiép 2014 va Diéu 1¢ Cong ty thi viéc nay khong lam
cham dut hop dong lao dong cuia 6ng B ddi véi Cong ty.

Vé tién luong 6ng B cho rang Cong ty dang con ng thi Cong ty khong c6 du di
lidu s6 sach veé viée tra lwrong vi khi d6 6ng B chinh la nguoi diéu hanh cao nhét cua
Cong ty, luong ctia toan bd lao dong ctia Cong ty déu do 6ng B quan 1y, chi tra, ong B
con chiém dung dir liéu cua Cong ty nén khong co can cir cho rang Cong ty con ng
lwong. Mit khac, viéc hoa giai ¢ co s¢ vé tranh chap no lwong do 6ng B yéu cau duoc
tién hanh sau khi vu an dugc thu 1y. Vi vdy, dé nghi Toa an khong giai quyét, dinh chi
yéu cau nay.

Mit khéc, qué trinh 6ng B 1am giam dbc da c6 nhiing sai pham nghiém trong
gay thiét hai cho Cong ty nén Cong ty lam don phan t6 yéu cau 6ng B phai tra nhiing
khoan tién sau day:



1. Tra 1.581.734.735d do Cuc thué Ba Ria—Viing Tau phat va chi phi dich vu
ké toan. Cong ty di phai ndp cho Cuyc thué tinh Ba Ria—Viing Tau va tra cho Cong ty
kiém toan.

2. Tra 17.500.000d tién cham ndp ho so thué.

3. Ngoai ra 6ng B phai boi thudng chi phi truc tiép, gian tiép do vi pham nghia
vu cua nguoi lao dong va tra cho Cong ty toan b thu dién tir, thong tin, dit liéu ong B
dang chiém gitr bat hop phap.

Ngudi biao vé quyén va lgi ich hop phap ciia Cong ty 1a Luat sw Nguyén
Quy H cho riang: Can cr vao cac Hop dong lao dong va quy dinh phép luat thi dén
thang 9/2016 6ng B van 1a ngudi ciia Cong ty. Boi 18, Cong ty khong c6 quyét dinh
nao chdm dut hop dong véi 6ng B, chi thdng béo cho 6ng B nghi ¢6 huong luong va
sau d6 méi hop xét ky luat va ra quyét dinh sa thai 6ng B tir thang 7-2016. Do vay,
Cong ty khong phai boi thudng cho dng B. Bé nghi Toa an chip nhan toan bd yéu cau
phan t ctia Cong ty.

Nguoi 1am chirng 13 Ong A, qudc tich Canada (ngudi phién dich 1a dng
Nguyén Pire H) trinh bay:

Ong A 1a chi tich Hiép hoi doanh nghiép Canada va 6ng B 1 thanh vién Hoi
ddng quan trj ctia Hiép hoi nay. Vao ngay 10-9-2015 Ong A di cung xe 6 t6 v6i 6ng B
dén Cong ty M gip nhiig thanh vién méi cia Cong ty. Ong J 1a chu tich Hoi dong
thanh vién ctia Cong ty M, khi do c6 n6i 6ng B khong con la ngudi cua Cong ty M va
viéc nay cu thé ong B co6 ghi am toan bo su viéc. V& cac van dé khac ong khong co y
kién gi.

Ban an lao dong so' tham sb 03/2016/LP-ST ngay 29-12-2016 ciia Toa an
nhéan dan huyén T da tuyén xir:

Dinh chi xét xtr d6i v6i yéu cau khoi kién ciia 6ng Nguyén Tuong B vé viée yéu
cau COng ty M tra tién muon 22.175 USD va tién chuyén giao 4% vbn gop trong
Cong ty M.

Chép nhéan 1 phan yéu cau khai kién, budc Cong ty M phai tra cho 6ng Nguyén
Tuong B sd tién 13 8.192.264.000d (twong dwong 360.575 USD véi ty gia hoi doai 1a
22.7204/USD) gom tién thoa thuan boi thudng theo hop dong nam 2011; tién no
lwong; tién 13i ng lwong va tién bdi thuong do don phuong chidm dat hop dong lao
dong trai phép luat.

Bac toan b yéu cau phan t6 cua Cong ty M yéu cau 6ng Nguyén Tuong B tra
1.581.734.7354 tién chi phi dich vu ké toan, phat thué; 17.500.0004 tién cham ndp hd
so thué va boi thuong cac chi phi gian tiép, truc tiép; tra cac thu dién tir; thong tin; dir
licu.



Ngoai ra ban an so tham con tuyén vé€ nghia vy thi hanh an, an phi va quyén
khang cdo cta cac duong su.

Ngay 11-01-2017, bi don 1a Cong ty TNHH M ¢é don khang cdo dé ngay
10-01-2017, khang céo toan bo Ban an so thAm néu trén véi Iy do Ban an so thim
tuyén khong phu hop véi cac ching ct, tinh tiét khach quan trong hd so vu an, gay
thiét hai nghiém trong dén quyén va loi ich hop phéap ciia Cong ty. Pé nghi Toa 4n cap
phuc tham xac dinh hop dong lao dong nam 2011 13 hop ddng lao dong vo hiéu toan
bd, giai quyét hau qua cua hop dong vo hiéu; Khong chip nhan yéu cau doi boi
thudng cua dng B; Pinh chi yéu cau thanh toan tién lwong tir thang 10/2011 dén thang
09/2013 do hét thoi hiéu khai kién; Chdp nhan yéu ciu phan t6 cta bi don.

Tai phién toa phiic tham:

Nguyén don van gilt nguyén yéu cau khai kién; Bi don gitt nguyén nodi dung
phan t6 va khang céo. Cac duong sy khong thoéa thuin dugc véi nhau vé viée giai
quyét vu an.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u co trong ho so vu an, dugce thim tra tai phién
tda va can ctr vao két qua tranh luan tai phién toa, Ho1 dé)ng xét xur phuc tham nhén
dinh:

[1] Ong Nguyén Tuong B va Cong ty M (goi tit 1a Cong ty) da ky 03 hop
d6ng lién quan dén viéc 6ng B vao 1am viéc tai Cong ty, cu thé:

- Hop dong thtr nhat: Ngay 15-8-2011 Cong ty M, Cong ty BCI va ong
Nguyén Tuong B di ky “Hop dong lao dong” xac dinh thoi han 05 nim. Theo hop
dong, 6ng B bét dau 1am viéc tai Cong ty M tir thang 10/2011 (BL 38 tp 1).

- Hop dong thtr hai: Ngay 01-9-2013, Cong ty va 6ng B ky “Hop dong lao
dong” s6 1005.1, xac dinh thoi han tir ngdy 01-10-2013 — ngay 01-3-2015 (BL 29 p
1).

- Hop dong thir ba: Ngay 02-03-2015, Cong ty va 6ng B ky “Hop dong lao
dong” s6 1001.2, xac dinh thoi han tr ngay 02-3-2015 — ngay 02-3-2017 (BL 25 tdp 1).

Cong viéc cua 6ng B ky két tai cac Hop dong trén 1a Tong giam doc — nguoi
dai dién theo phép luat ctia Cong ty. Mirc luong sau thué déu 1a 5.000 USD, thoi han
thanh to4n luwong 13 ngay cudi cing cia mdi thang duong lich.

[2] Qua trinh 1am viéc tai Cong ty, dng B duogc cap gidy phép lao dong 03 lan:

- Lan 1 tir ngdy 20-3-2012 — ngay 01-3-2015;

- Lan 2 tir ngay 09-7-2014 — ngay 01-3-2015;

- Lan 3 tir ngay 02-3-2015 — ngay 02-3-2017 (BL 924-926 tip 14).



[3] Ong B cho rang 6ng d bi Cong ty don phuong cham dat hop dong lao
dong trai phép luat theo céc tinh tiét sau day:

- Ngay 06-9-2015 Coéng ty da ra théng bao cho 6ng B nghi hudng nguyén
luong cho dén khi co6 thong bao tiép theo, khdng dugc c6 mat tai Cong ty, khong dugc
thuc hién bat ctr cong viée gi lién quan dén Cong ty, khong dugc thé hién tu cach la
nguoi dai dién theo phép luat cua Cong ty, hoan tra tai san ciia Cong ty.v.v.. (BL 320
tap 2A4)

- Ngay 07-9-2015, Cong ty dd c6 Quyét dinh bd nhiém 6ng C 1am Téng Giam
dbc — nguoi dai dién theo phap luat thay cho dng B (BL 329 tdp 24).

- Gidy chtng nhan dang ky doanh nghiép cta Cong ty M, dang ky thay doi 1an
thir nhat ngay 18-9-2015, thay d6i nguoi dai dién theo phéap luat 1a 6ng C (BL 405 tdp
27).

- Ngay 30-3-2016, Cong ty da tra gidy phép lao dong ciia 6ng B cho Ban quan
ly cac Khu cong nghiép tinh Ba Ria-Viing Tau véi 1y do 6ng B khong con dam nhiém
vi trf Téng Giam déc cua Cong ty. Viéc ndy duoc Ban quan 1y cac Khu cong nghiép
tinh Ba Rja-Viing Tau x4c nhén tai cong vin s 700/BQL-LD ngay 27-6-2016 (BL 21
Tap I).

Ngoai ra 6ng B con xuat trinh mot sd ban photo ndi dung mail va tin nhin
duogc cho 1a ciia Cong ty gui cho cac ddi tac, khach hang ctia Cong ty va ong B voi
tinh than chung 1a 6ng B khong con la thanh vién ciia Cong ty. Tuy nhién vi la ban
photo nén khong c6 gia tri 1a chiing ctr (BL 56-64 tdp 1).

[4] Hoi dong xét xir thay rang, véi chie danh theo hop dong lao dong 1a Giam
dbc dong thoi 1a ngudi dai dién theo phap luat ciia Cong ty thi di chu s¢ hitu Cong ty
khong chinh thirc ¢6 van ban chidm dit hop dong lao dong voi 6ng B, nhung voi
nhimg tinh tiét, hanh vi cua Hoi dong thanh vién Cong ty nhu da néu ¢ muc [3] thi
duong nhién 6ng B da khong con dugc dam nhi€ém cong viéc ctia mot ngudi dai dién
theo phap ludt ciia Cong ty, trong khi d6 1a cong viéc duy nhét ciia 6ng B theo hop
dong lao dong, Cong ty khong thé tu y diéu chuyén dng B sang mot cong viéc khac.
Viéc tranh né thuat ngir don phuong cham dut hop dong lao dong 1a do Cong ty chua
tim ra sai pham ctia 6ng B dé chinh thirc cham diit hop dong, do vay duong nhién
Cong ty van phai tra lwong cho 6ng B. Muc dich ctua Cong ty 1a khong tiép tuc cho
6ng B lam viéc tai Cong ty, bang chung la sau 10 thang tir ngdy cho 6ng B nghi thi
Cong ty ciing lam thu tuc sa thai 6ng B sau khi 6ng B khai kién vu an nay. Nay 6ng B
cho rang ong khong kién quyét dinh sa thai vi né khong co gia tri phap 1y sau khi
Cong ty di don phuong chadm dut hop dong véi ong.

Vi thé, 6ng B cho rang Cong ty di don phuong chidm dut hop dong lao dong
voi Ong tr ngay 06-9-2015 1a c6 can cr.



[5] Can ctr vao tinh hinh kinh doanh, sy pht hop & vi tri dam nhiém, dé bao
dam hiéu qua t6i da cho Cong ty thi Cong ty co quyén cham dut hop dong lao dong
nhung néu viéc cham dut d6 trai luat thi phai bdi thudng thiét hai cho ngudi lao dong
theo quy dinh.

[5.1] Thay rang trudc khi cho 6ng B nghi va bo nhiém Giam déc méi thay thé
6ng B, giita Cong ty va 6ng B chua co su thuong luong, thoa thuan vé cong viée khéc
cho 6ng B dé ky lai hop dong lao dong méi. Cong ty cho dng B nghi nhung tai thoi
diém d6 khong chimg minh dugc cac vi pham cua dng B, khong chimg minh dugc 1y
do chidm dut hop déng theo Piéu 38 B luit lao dong nam 2012. Do vay, viéc chim
dut hop ddng lao dong voi 6ng B bi coi 1a trai phap luét theo quy dinh tai Diéu 41 B
luat lao dong nam 2012.

[5.2] V& cin clr va mirc bdi thudng cho dng B:

[5.2.1] Trong viéc x4c dinh cac khoan bdi thudng, Toa an cip so tham da co sai
1am khi vira budc Cong ty bdi thudng cho 6ng B theo cam két ctia hop dong thir nhit,
vira buoc Cong ty boi thuong cho 0ng B theo quy dinh cua B luat lao dong.

[5.2.2] Ong B yéu cau dugc bdi thudng 230.000USD theo Piéu 6 va tién tham
nién 200.000USD theo Diéu 4.3 hop dong lao dong thi nhat ky ndm 2011:

Theo quy dinh Piéu 14 Luat doanh nghiép 2005 thi duoc ky cac loai hop dong
phuc vu cho viéc thanh 1ap va hoat dong cua doanh nghiép trude va trong qua trinh
dang ky doanh nghiép, nhung chu thé ky phai 14 ngudi thanh 1ap doanh nghiép chu
khong phai 1a doanh nghiép s& duoc thanh 1ap. Hop dong lao dong nay duoc ky giita
Cong ty M, Cong ty BCI va 6ng Nguyén Tuong B, nhung tur cach ngudi st dung lao
dong tai hop dong 14 Cong ty M do dng M dai dién, khi d6 chwa duge thanh 1ap nén
Cong ty chua dugc 1a chi thé ky Hop dong, con 6ng B ky véi tu cach 1a ngudi lao
dong, khi d6 ciing chua dugc cap gidy phép lao dong, chua du diéu kién cua lao dong
l1a ngudi nudc ngoai vao lam viée tai Viét Nam theo quy dinh tai Piéu 133 Bo luét
Lao dong stra d6i, bd sung nam 2002. Do d6, Toa an cap so tham xac dinh Hop dong
nam 2011 c6 hiéu lyc theo Piéu 14 Luat doanh nghiép 2005 1a chua chuan xéc.

Sau khi Cong ty M duoc thanh 1ap, giita 6ng B va Cong ty da ky hop dong lao
dong thr hai vao ngay 01-9-2013, khi d6 thoi han 05 nim cta hop dong thir nhat van
chua hét. Pay 1a hop dong lao dong mdi boi vi hoan toan khéng dé cap dén, ciing
khong ké thira cac ndi dung bdi thudng, thuong, phat ciing nhu hiéu lyc cta hop

dong thir nhat, thoi han ciia hop dong thtr hai da hét tir ngay 01-3-2015. Sau d6 hai
bén ky tiép hop dong tht ba vao ngay 02-03-2015, ¢ thoi han dén ngay 02-3-2017.
Hop dong thir ba ciing 1a hop dong méi nhu hop dong thir hai, khong dé cap gi dén
cac ndi dung ciia hop dong thir nhat. Nhu vay, hop dong sau da phu nhan hop dong
trude, dwong nhién hop dong trudc hét hidu luc nén khong thé dung cac cam két cua
hop dong thir nhat dé giai quyét yéu cau vé tranh chip lao dong cua cac bén. Tai thoi



diém xdy ra viéc Cong ty cho 6ng B nghi viéc thi hai bén dang thuc hién hop dong lao
dong thr ba, nén chi can ctr vao hop dong nay va cac quy dinh cua phap luat vé lao
dong dé giai quyét tranh chip, xem xét yéu cau. Do viy yéu cau ctia 6ng B doi Cong
ty 230.000USD va 200.000USD theo hop dong thir nhat khong duoc chip nhan.

[5.2.3] Ban hop dong lao dong thir ba c6 ndi dung phu hop véi phap luat lao
dong nén viéc Cong ty phai boi thuong cho 6ng B s& theo quy dinh cua luat. Do 6ng B
khong mudn tiép tuc 1am viéc nén Cong ty phai boi thudng cho 6ng B theo Khoan 2
Diéu 42 va tro cép théi viéc theo Diéu 48 B luat lao dong, Khoan 1 Diéu 14 Nghi
dinh 05/2015/ND-CP ngay 12-01-2015 cua Chinh phu. Cu thé gdm cac khoan sau
day:

- Cong ty phai tra Ivong cho 6ng B trong nhiing ngay 6ng B khong dugc lam
viéc theo hop ddng lao dong. Thoi han hgp ddng thir ba cham dirt vao ngay 02-3-2017
va ciing 1 thdi han cudi cing cua gidy phép lao dong cip cho 6ng B. Thuc té, Cong ty
da tra luong cho 6ng B dén hét thang 7 nam 2016. Khi xét xir so tham, thdi han lam
viéc theo hop dong lao dong cta 6ng B vin con nén 18 ra Cong ty phai tra lwong cho
6ng B dén ngay xét xtr so tham (29-12-2016), nhung 6ng B khong yéu cau vé viée tra
thém tién lwong nén Toa an cp so tham khong giai quyét, 6ng B ciing dong ¥ khong
khang cao nén Hoi ddng xét xtr phiic thim khong budc Cong ty phai tra luong cho
6ng B dén ngay 29-12-2016 ma chip nhan luong ctia 6ng B dén hét thang 7 nim
2016, 0ng B va Cong ty xac nhan 6ng B da nhén du luong.

- Boi thuong hai thang tién luong theo hop dong lao dong: 2 thang x 5000USD
=10.000 USD.

- Tién trg cdp thoi viée tinh trén tong thoi gian 6ng B c6 gidy phép lao dong 1a
05 nam, mdi ndm duoc tinh nta thang lwong. Tuy nhién ciing nhu yéu cau vé tién
lwong, 6ng B chi yéu cau bon nam: 04 nam x 2500USD = 10.000 USD.

- Tién tuwong Ung véi tién lwong do vi pham thoi han bao trude: Ong B 14 lao
dong nudc ngoai, hop dong lao dong ciia 6ng B 1a hop ddng xac dinh thoi han theo
thoi han cua giéy phép lao dong, dugc quy dinh tai Khoan 3 biéu 12 Nghi dinh
102/2013/ND-CP ngay 05-9-2013 ciia Chinh phi quy dinh vé lao dong nudc ngoai.
Vi thé hop dong thir ba khong duong nhién tré thanh hop dong khong xéac dinh thoi
han nhu quy dinh tai Khoan 2 Diéu 22 Bo luat lao dong, hop dong ciia 6ng B 13 hop
d6ng xac dinh thoi han nén thoi gian bao trudc chi 1a 30 ngdy, khong phai 45 ngay
nhu yéu cau cua ong B: 30 ngay x 166,7USD = 5000USD.

[5.2.4] Nhu vay, tong cong tién bdi thuong Cong ty con phai tra cho éng B 1a
25.000 USD.

[6] Vé yéu cau doi no 120.000 USD tién luong ctia 6ng B tir thang 10 nim
2011 dén thang 9 nam 2013:



[6.1] Pai dién Cong ty cho rang viéc kién doi ng luwong cua 6ng B da hét thoi
hiéu khai kién va Toa an cip so tham thu 1y yéu cau nay khi chua cé tha tuc hoa giai
nén yéu cau Toa 4n dinh chi yéu cau ndy. Toa an cp so tham xac dinh thoi hiéu khoi
kién cua 6ng B van con 1a c6 co so vi Piéu 202 Bo luat lao dong ndm 2012 quy dinh
quyén khoi kién tranh chap lao dong ca nhan ké tir khi mdi bén tranh chip cho ring
quyén va loi ich hop phap ciia minh bi vi pham. Ong B van 1am viéc tai Cong ty va
sau d6 Cong ty van tra luong cho Ong, tai thoi diém ong khai kién 1a thang 4 nim
2016 Cong ty van tra luong, ky tra luong cudi cung 13 thang 7 nam 2016. Yéu cau doi
ng lwong da dugc Hoa giai vién lao dong tién hanh hoa giai tranh chap lao dong
khong thanh ngay 06-5-2016 do Cong ty ving mat. Trong Bién ban hoa giai c¢6 ghi
day dt noi dung hoa giai theo don khiéu nai caa 6ng B ngay 05-4-2016 c6 yéu cau vé
no lwong (BL 1283-1287 tdp 29). Sau khi c6 Bién ban hoa giai nay 6ng B mai c6 don
kién bo sung yéu cau ngay 27-5-2016 va Toa an cip so tham thu Iy bd sung yéu cau
vao ngay 30-5-2016 (BL 10-13 tip I1). Do vy, dng B bd sung yéu cau doi ng luong
chua bi coi 1a hét thoi hiéu khoi kién va dang thu tuc luat dinh.

[6.2] Chung cr Cong ty ng lwong do 6ng B cung cép la: Ban ghi nhan tién
lwong phai tra ngay 14-7-2015 do 6ng B va 6ng Dang Vii H ké toan truong ky; Cac
ban sao ké tai khoan ngan hang va mot s6 email dng B giri Cong ty ¢6 ndi dung nhic
viéc Cong ty ng luwong 6ng B (BL 928 tdp 14, 1186-1282 tdp 29).

[6.2.1] Viéc chimng minh khong n¢ luong thude vé Cong ty, Cong ty khong
thira nhan cac chung ctr cia dng B va cho rang Cong ty khong ng luong, nhung Cong
ty ciing khong cung cap dugc chimg cr ndo vé viéc Cong ty di tra lwong cho 6ng B.
Toa an cip phuc tham dd yéu cau Cong ty ndp ching ctr tra lwong nhung Cong ty
khong ndp va ciing khong yéu cau Toa an thu thap ching c. Tuy nhién tai phién toa
phuc thim ngay 01-9-2017, Ong B yéu ciu dugc ngimg phién toa dé Toa an xac minh
tai Ngan hang TMCP Q. Ong B cung cap sd tai khoan c& nhan 1 0071374422336 tai
Ngan hang TMCP N va 99125710298 tai Ngan hang S; DPai dién Cong ty cung cap sb
tai khoan trung gian cua Cong ty la 0013500014002 tai Ngan hang TMCP Q. Cong ty
cling xac nhan s tai khoan ca nhan cta 6ng B da dugc luu trong dit liu Cong ty tir
khi 6ng B dang con lam viéc, sau khi 6ng B nghi thi Cong ty van yéu cau Ngan hang
TMCP Q tra luong vao céc tai khoan d6 cho dng B cho dén thang 7-2016.

[6.2.2] Két qua xac minh tir Ngan hang TMCP Q va céc chung tir kém theo di
ré rang Cong ty thong qua Ngan hang TMCP Q chi bat du tra lwong cho ong B tir
thang 10-2013 dén thang 7-2016 vao dung cac tai khoan nhu ng B cung cip (BL
1116-1184 tap 28), phu hop vdi cac ban sao ké luwong ctua 6ng B tai Ngan hang TMCP
N va Ngan hang S. Do vy Toa an cap so tham chap nhan yéu cau nay cta 6ng B,
Cong ty phai tra cho 6ng B 95.000USD la phu hop.

[6.3] Vé tién 14i do cham tra lwong: Ong B 1a lao dong nudc ngoai lam viéc
trong doanh nghiép ¢ von nudc ngoai, nén luong cia dng B duoc tra bang do la My
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1a ding quy dinh vé str dung ngoai hdi trén lanh thd Viét Nam. Do vy 13i do cham tra
luong theo quy dinh tai Didu 96 B luat lao dong duoc tinh bang murc 131 sut tién giri
d6 la My ky han 01 thang theo quy dinh ctia Ngan hang nha nudc tai thoi diém cham
tra luong cudi cing cho dng B la thang 10-2013. Theo Thong tu sb 14/2013/TT-
NHNN ngay 27-6-2013 muc 13i tién giri 1a 1,25%/nam; Thoi gian tinh 13i ké tir khi
6ng B c6 xac nhan ng luong ctua Cong ty 13 thang 7-2015 cho dén ngdy xét xir so
tham 1a 17 thang. Theo do, tién 1di no lwong 6ng B dugc huong 1a 95.000 USD x
1,25%/mam x 17 thang = 1.682 USD.

[7] Nhu vay, tong cong cac khoan Cong ty phai tra cho 6ng B 1a 121.682 USD,
theo ty gia ciia Ngan hang TMCP N tai thoi diém xét xtr so tham 1a 22.720d/USD,
tuwong duong 2.764.615.000d.

[8] Tir nhitng phan tich trén, can chdp nhan mot phan khang céo ciia bi don 1a
Cong ty M, sira ban an so tham vé phan yéu cau khoi kién caa nguyén don.

[9] D6i vé6i yéu cau phan td ctia Cong ty dbi vai 6ng B:
[9.1] Cong ty yéu cau 6ng B phai boi thuong 1.581.734.735d, gom:

- Cac khoan bj Cuyc thué tinh Ba Rija — Viing Tau phat 12 401.688.395d
(50.000.000¢ vi khong 1ap céc chimg tir ké toan cho cac hoat dong tai chinh phat sinh;
1.500.0004 vi khong ghi s6 sach ding quy dinh tai chinh doanh nghiép; 246.941.772d
tién truy thu thué thu nhap doanh nghiép, thué thu nhap c4 nhan va thué moén bai;
1.400.000d vi khong khai bao thué; 3.500.000d vi khong ndp to khai thué GTGT;
36.371.436d vi ké khai khong chinh xac nghia vu thué dan t6i giam sé tién thué;
61.975.1874 tién 13i ap dung dbi v6i viéc thanh toan cham céc khoan hoan thué duoc
phép nhung ké khai khong chinh x4c);

- Khoan tién Cong ty M thué Cong ty TNHH MZ kiém toan doc lap va thuc
hién khoi phuc céc dir liu ké toan bi mat, ra soat cac nghia vu tai chinh cua Cong ty
la 1.180.046.3404.

- B6i thuong cac chi phi tryc tiép, gian tiép do vi pham nghia vu ctia ngudi lao
dong va do Ong B chiém gilt cac tai li€u, thu dién tor va cac dir li¢u, thong tin cua
Cong ty.

[9.2] Trong céac yéu cau trén, c6 sb tién truy thu thué nop thiéu 1a 246.941.772d
do ké khai sai thi duong nhién Cong ty s€ phai ndp, khong phai 1a thi¢t hai phat sinh
nén khong thé yéu cau 6ng B chiu trach nhiém.

[9.3] Con nhiing khoan bi phat khac 1a do hanh vi vi pham hanh chinh ma
Cong ty phai chiu, 1a thiét hai cho Cong ty. Tuy nhién, thiét hai d6 la trach nhiém cua
6ng B hay ctia ca nhan khac thi can phai xem xét day du cac ching cir dé giai quyét
theo quy dinh phap luat. Ong B 1a Giam déc dai dién theo phéap luat nhung khong co
nghia 12 6ng B phai bdi thuong toan bd céc thiét hai cua Cong ty vi 6ng B diéu hanh
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chung, con trach nhiém cy thé con phai gan véi chirc nang nhiém vu cla cac ci nhan
khac. Van dé nay ho so vu an chua 1am rd.

[9.4] Déi véi sb tién 1.180.046.340d Coéng ty tra cho Cong ty TNHH MZ thi
Cong ty chi méi cung cip duogc cac hoa don, chimg tir thanh toan cho Cong ty MZ dé
chimg minh. Tuy nhién trudc d6 vao ngay 24-12-2014 6ng B - lac d6 véi tu cach dai
dién theo phap lut ctia Cong ty - cling da ky Hop ddng dich vu tu van cho nim tai
chinh 2014 vé6i Cong ty MZ, muc dich dé soat xét hé thong kiém soat ndi bo theo yéu
cau cua cac thanh vién Cong ty (BL 466 T2B).

Do viy, hd so chua rd viéc thanh toan chi phi kiém toan cho Cong ty MZ la
kiém toan ddi voi yéu cau moéi hay 1a tra cho 1an 6ng B yéu cau kiém toan trudc do.
Pong thoi cling twong ty nhu yéu cau vé thiét hai do bi phat thué néu trén, can phai
lam rd nguyén nhan dan dén viéc phai kiém toan d6 co xut phat tir 18i ctia 6ng B
khdng, hay 1a tir nhu cau thiét yéu cta Cong ty, can phai lam viéc véi ca Cong ty MZ
dé lam rd viéc ndy. Néu c6 viéc mat dir liéu dé phai kiém toan thi do ai gay ra, éng B
c6 chi dao nhan vién xo6a hay chuyén cac dir liéu nhu td cdo cuia Cong ty khong, dé
xéac dinh 13i thue t& mai ¢6 can clir quyét dinh viéc boi thuong.

[9.5] Cong ty doi dng B bdi thudng céc chi phi tryc tiép, gian tiép do vi pham
nghia vu ctia nguoi lao dong va do 6ng B chiém giir cac tai liéu, thu dién tir va cac dit
liéu, thong tin cua Cong ty, nhung Cong ty ciing khong xac dinh chi phi cu thé, khong
néu cu thé tai liéu, thong tin cu thé nao bi chiém gift, Toa an cip so tham ciing khong
yéu cau Cong ty cung cap.

[9.6] Nhiing van dé trén Toa 4n cép so tham chua diéu tra, xac minh, thu thap
chimg ¢t nhung khong chip nhan yéu cau phan t cia Cong ty vai 1y do khong du
ching cir 12 chua ¢6 co sd. Tai phién toa phic thim khong thé 1am 16 duoc nhitng van
dé nay. Do d6, can chip nhan mot phan khang céo cua bi don 1a Cong ty M, huy ban
an so tham vé phan yéu ciu phan t ctia bi don dé giai quyét lai.

[10] V& an phi: Do Toa an chap nhan 1 phan yéu cau khai kién cta nguyén don
nén Cong ty TNHH M phai chiu 1a 44.764.600 dong.

Ong Nguyén Tuong B dugc mién, khong phai chiu an phi lao dong so tham.

S6 tién tam Ung an phi cua Cong ty la 29.488.521 dong theo bién lai thu s6
0000850 ngay 05-8-2016 ctia Chi cuc thi hanh an huyén T, tinh Ba Ria — Viing Tau sé
dugc quyét dinh khi giai quyét lai phan yéu cau phan t6 & Toa an cép so tham.

Céc duong su khong phai nop an phi phac tham.

[11] Ngoai ra, trach nhiém do cham thi hanh an ctia nguoi phai thi hanh an da
duoc thay d6i tir 01-01-2017, nén stra lai phan nay cho phu hop véi quy dinh méi, néu
cham thi hanh an thi phai chiu 1ai theo quy dinh tai Khoan 2 Diéu 468 B0 luat dan su.

Vi cac lé tren,
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QUYET PINH:

Ap dung: Khoan 1 Piéu 32; Khoan 2 Diéu 244, Khoan 2 va 3 Diéu 308, Diéu
309, Khoan 1 Piéu 310 Bo luat t6 tung dan sy nim 2015; Diéu 38, 41, 42, 96 Bo luat
lao dong nam 2012; biéu 8, 11, 27, 30 Phap I¢nh an phi, 1€ phi toa an;

Tuyén xir:

Chép nhan mot phan khang céo ctia bi don 1a Cong ty TNHH M;

1. Stra mot phan ban 4n lao dong so tham sé 03/2016/LD-ST ngay 29-12-2016
ctia Toa 4n nhan dan huyén T vé yéu cau khoi kién cta nguyén don, nhu sau:

1.1. Pinh chi xét xir d6i voi yéu cau khoi kién cua 6ng Nguyén Tuong B vé
viéc yéu cau Cong ty TNHH M tra tién cho muon 1a 22.175 USD va tién chuyén giao
4% vbn gop trong Cong ty TNHH M.

1.2. Chip nhin mot phan yéu cau khoi kién cua ong Nguyén Tuong B vé viée
bude Cong ty TNHH M phai tra tién bdi thuong do don phuwong chidm dat hop dong
lao dong trai phéap luét va no luong:

Cong ty TNHH M phai tra cho 6ng Nguyén Tuong B sb tién 1a 2.764.615.000d
(Hai ty, bay trim Sau muoi tu tridu, SaU trim muoi 1am ngan dong). Trong do tién boi

thudng do don phuong cham dut hop dong lao dong trai phap luat & 568.000.000d;
tién no luong 13 2.196.615.0004.

Ké tir ngay bén duoc thi hanh an c6 don yéu ciu thi hanh 4n, néu bén phai thi
hanh 4n khong chiu tra sb tién néu trén thi hang thang con phai tra thém cho bén duoc
thi hanh an s tién 14i theo quy dinh tai khoan 2 Diéu 468 B0 luat dan su, tuong tng
v&i thoi gian chua thi hanh an.

2. Hity mot phan ban an lao dong so tham sé 03/2016/LD-ST ngay 29-12-2016
ctia Toa 4n nhan dan huyén T vé yéu ciu phan t6 cta bi don yéu ciu ong Nguyén
Tuong B tra 1.581.734.735 déng tién chi phi dich vu ké toan, kiém toan, phat thué va
17.500.000 ddng tién cham ndp ho so thué; Bdi thuong cac chi phi gian tiép, truc tiép;
tra cac thu dién tur; thong tin; dir li¢u. Chuyén hd so vu an cho Toa an nhan dan huyén
T giai quyét lai phan nay theo thil tyc so tham.

3. V& an phi:
- So tham:

Cong ty TNHH M phai nop an phi 1a 44.764.600 dong (bén muoi bon tridu,
bay trim sau muoi tw Ngan, sau tram dong).

Ong Nguyén Tuong B khong phéi chiu an phi lao dong so tham, dugc tra sb
tién tam tng an phi 1a 23.185.000 dong (hai muoi ba triéu, mot trim tam muoi 1am
ngan dong) theo bién lai thu s6 0000419 ngay 15-4-2016 cua Chi cuc thi hanh an
huyén T, tinh Ba Ria — Viing Tau.
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- Phic tham: Cong ty TNHH M khong phai ndp, duogc tra lai 200.000d (Hai
tram ngan dong) tam tng an phi theo bién lai thu s6 0003121 ngay 11-01-2017 cua
Chi cuc Thi hanh an dan sy huyén T.

4. Trong trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan sy thi nguoi dugc thi hanh 4n dan su, ngudi phai thi hanh an
dan sy ¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7, 9 Luat Thi hanh an
dan sy. Thoi hiéu thi hanh an dugc thyc hién theo quy dinh tai Piéu 30 Luat Thi hanh
an dan su.

5. Ban 4n nay c6 hiéu lue phap lut ké tir ngay tuyén an (30-10-2017).

TM. HOI PONG XET XU PHUC THAM
Noi nhin: Tham phan — Chi tea phién toa
-VKSND tinh BR-VT,;
-TAND huyén T;
-Chi cuc THADS huyén T;
-Cac duong su;
-Luu hd so.

Pao Thi Hué
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