TOA AN NHAN DAN. CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - Tu do - hanh phiic

Ban 4n s6: 472/DS-PT
Ngay: 27/5/2019. ,
V/v:*Tranh chap vé thtra ké tai san”.

’ ~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thim gom c6:

Tham phdn - Chii toa phién toa: Ba: Chau Thi Diép.

Cdc Tham phén: Ba: Pham Thi Thu Phuong.

Ba: Luu Thi Thuy Tién.

- Thu ky phién toa: Ba Tran Thi Huong.

- Pai di¢n Vién Kiém sdt nhan dian Thanh phé H6 Chi Minh: Ba Lé Thi
Ngoc Trang - Kiém sat vién tham gia phién toa.

Ngay 27 thang 5 nam 2019 tai try s6 Toa 4n nhan dan Thanh ph6 HO Chi
Minh m¢ phién toa xét xir phic tham cong khai vu an thy Iy s6: 480/2018/TLPT-
DS ngay 04 thang 10 ndm 2018: “Tranh chap vé thura ké tai san”; Do ban an dan

su so tham s6 135/2018/DS-ST ngay 22/8/2018 cta Toa an nhan dan huyén Binh
Chanh, Thanh phé H6 Chi Minh bj khang c4o.

Theo Quyét dinh dua vy 4n ra xét xir s0: 1876/2019/QDST-DS ngay
16/4/2019 va Quyét dinh hoan phién toa s6 3099/2019/Qb-PT ngay 13/5/2019
gifra cac duong su:

1. Nguyen don: Ba Huynh Thi My L, sinh nam 1964; dia chi: C7/A ap 3, xa
T, huyén Binh Chanh, thanh pho H6 Chi Minh (c6 mdt).

Nguoi bao ve quyen va lgi ich hop phap: ong Nguyén Vin B, sinh nim

1946, dia chi: Nguyén Pinh Chiéu, Thanh phé Tan An, tinh Long An - Luét su
Vian phong ludt su Quang Luét -Thudc Poan luat su tinh Long An (c6 mat).

2. Bi don: ong Huynh ,Vér‘l X, sinh nam 1950; dia chi: C7/A Ap 3, xa T,
huyén Binh Chanh, Thanh ph6 H6 Chi Minh.

Nguoi dai dién hgp phap cua bi don: ba Huynh Thi Thanh H, sinh ndm
1982; dla chi: Ap 3, xd T, huyén Binh Chanh, Thanh phé H6 Chi Minh; (vin ban
iy quyén 1ap ngay 13/5/2015)(c6 mat).

3. Nguoi c6 quyén loi, nghia vu lién quan:

3.1 Ba Huynh Thi The,mh‘H, sinh nam 1982; dia chi: C7/A Ap 3, xa T,
huyén Binh Chanh, Thanh phé H6 Chi Minh (c6 mat).

3.2 Ba Lé Thi B, sinh nam 1955.
3.3 Ba Huynh Thi Thanh X, sinh nam 1974.



3.4 Ba Huynh Thi Thanh Ng, sinh ndm 1980.

3.5 Ong Huynh Hiéu T, sinh nam 1987.

3.6 Ong Huynh Hiéu T1, sinh nam 1984.

3.7 Ba Huynh Thi Thanh Tr, sinh ndm 1990.

3.8 Ong Huynh Hiéu Th, sinh nam 1976.

3.9 Ong Huynh Hiéu Th1, sinh nam 1978.

3.10 Ba Lé Thi Ngoc M, sinh nam 1980.

Cung dia chi: ap 3, xd T, huyén Binh Chanh, Thanh phé H6 Chi Minh.

3.11. Ba Phan :[hi Thanh Tuyén, sinh ndm 1985; dia chi: xa T, huyén Binh
Chénh, Thanh ph6 H6 Chi Minh.

Nguoi dai dién hop phdp cua cdc ong ba Bach, Xudn, Ngoan, Tdm, Trong,
Trang, Thuan, Thao, Mai, Ti uyén: ba Huynh Thi Thanh H, sinh nam 1982; dia chi:
Ap 3, x4 T, huyén Binh Chanh, Thanh phé HO Chi Minh; (vin ban uy quyén lap
ngay 03/6/2015, 30/8/2016)(c6 mat).

NOI DUNG VU AN:

1. Pon khai kién ngay 04/11/2014, nguyén don ba Huynh Thi My L yéu cau
Toa an x4c dinh 585m” thudc thira 241, ban do sé 56 va can nha ap 3 xa T, huyén
Binh Chénh, Thanh phé H6 Chi Minh 13 di san cta 6ng Nguyén Vin Th, ba
Huynh Thi L va yéu ciu chia % tai san thira ké.

Theo ba L ngudn gbc dét va tai san tai dia chi C7/A, 4p 3, xa T, huyén Binh
Chéanh, Thanh phé H6 Chi Minh 14 cta cha me ba 13 6ng Nguyén Vian Th, ba
Huynh Thi L tao 13p trudc nam 1962. Cha me ba c6 xay dung 03 can nha trén dat
cung mang s6 C7 Ap 3, xa T, huyén Binh Chanh, Thanh phé H6 Chi Minh. Phan
dat nay do 6 ong X dang tryc tiép quan ly, st dung cung cac con cua 6ng (do luc cha
me ba con song ong X c¢o dua cac con dén song cung). Cha me ba ty cat nha,
khong dang ky, hién nha va dit trén chua dugc cap gidy to.

Ngay 28/7/2007, 6ng Th chét. Ngay 11/9/2000, ba L chét. Ong Th, ba L
chung song c6 03 ngudi con chung: Huynh Van X, Nguyén Van T (da chét luc
nho 9 tudi vao nim 1968) va Huynh Thi My L. Cha me ba khong cé con riéng,
con nudi. Cha me ba chét khong dé 1ai di chc.

Sau khi Toa an yéu cau ba L xac dinh rd vi tri dién tich nha dat tranh chép,
ba di cung cip ban d6 hién trang ngay 08/8/2016 cua Trung tdm do dac ban dd
thudc S¢ Tai nguyén va Moi trudng Thanh phd HO Chi Minh, lac nay dién tich dat
tranh chap chi con 567,1m’, trong do c6 mot phan dién tich 1a 438,1m’ , tai san gan
lién trén dat 14 03 can nha va mot s6 cdy trong thudc mot phan thira 241 nam trong
quy hoach cia Dy 4n phat trién co s ha ting giao thong Pong



béng song Cuu Long ma Uy ban nhén dan huyén Binh Chanh da thu hoi va ra
quyét dinh boi thuong cho 6ng X va cac con cua 6ng X.

Nguyén don di thay d6i yéu cau khoi kién: tranh chap 567,1m” thudc thira
241, ban d6 s6 56 trong d6 c6 cin nha C7 ap 3 xa T, huyén Binh Chanh, Thanh
ph6 H Chi Minh 12 tai san thira ké cia 6ng Nguyén Van Th va ba Huynh Thi L.
Cu thé yéu cau:

- P6i voi phan dat va tai san gan lién trén dat co dién tich 438,1m” nim
trong quy hoach va di c6 quyét dinh thu hoi, boi thuong tong sb tién Ia
1.402.770.498 ddng, ba yéu cau dugc nhan %.

- Pbi v6i phan dat con lai khong nam trong quy hoach c6 dién tich 129m’
ba y€u cdu chia doi phan dat nay, ba xin nhan hién vat.

2. Bi don khong dong ¥ yéu cau ctia nguyén don. Theo bi don, ngudn gbc
phan dat ba L tranh chép 1a cia 6ng Huynh Van Tr ban cho ong Huynh Vin X
nim 1973 ¢6 dién tich khoang 856m’, viéc mua ban chi thoa thuan miéng véi gia
20 chi vang 24K. Ngay 06/3/1995 ong Tr cung voi con la Huynh Ngoc D ¢o lap
gidy ay quyen chuyen nhuong quyén su dung rugng dat v6i noi dung la ¢ ban
cho 6ng X phan dat tho cu dién tich 856m’, trong gidy khong néi sd thira, to ban
d6 ciing nhu vi tri phan dat chuyén nhuO’ng, nhung c¢6 kém theo so dd vi tri phan
dat ma ong Tr va 6ng D ban cho 6ng X. Hién nay ong Huynh Van Tr da chét.
Nam 2014, éng D c6 1am td tai xac nhan viéc chuyén nhuong dit cho 6ng X va
dugc UBND x4 My Yén, huyén Bén Luc, tinh Long An xac nhan ngiy
13/10/2014. Sau khi 6ng X tra da sé vang cho 6ng Tr thi ong Tr d3 giao dit cho
ong X st dung tir ndim 1973. Qua trinh ong X st dung, phan dat nay bi sat 1& do
giap v6i song Cho Pém hién dién tich con bao nhiéu 6ng X khong biét. Ong X c6
dang ky ké khai phan dién tich nay nhung chi ké khai dugc dién tich 200m’ thudc
mot phan thira 377, to ban d6 sb 6 (Theo tai liéu 299/TTg) twong Gng voi mot
phan thira 393, to ban d6 s6 12 (Theo tai liéu 02/CT-UB) tuwong g voi mot phan
thira 241, to ban d6 s6 56 (Theo ban dd dia chinh) va duoc cap nhat trong sO dang
ky rudng dat theo tai liéu 299/TTg tai s6 thi ty 1267, trang 183, quyén sé 3. Ong
X nop thué dat day du tir naim 1991 dén nam 2012 va c6 dang ky nha dat nam
2004. Phan con lai 6ng Huynh Van X khong ké khai dang ky do thira dat 393 1a
dat tap trung do bao (nghia 1a trén thira dat c6 nhiéu chu sir dung).

Néam 1975, 6ng Xinh xay dung trén phan dat nay 03 cin nha c6 dia chi C7/A-
B-C Ap 3, xi T, huyén Binh Chanh, Thanh ph Ho Chi Minh. Nam 2004, 6ng Xinh
cho con gai 1a ba Huynh Thi Thanh X cin nha s6 C7/A va ba Huynh Thi Thanh
Ngoan cin nha s6 C7/B & 6n dinh cho dén nay. Nhitng cin nha nay chua duoc cp
gidy td vi ¢6 sy tranh chap ctia ba Huynh Thi My Lé. Sau khi c¢6 quyét dinh giai toa,
ong Xinh, ba Xuan, ba Ngoan c6 quyét dinh duge dén bu hd tro nhung do c6 tranh
chap nén sd tién ciing chua duoc nhan.

Bi don khong dong ¥ yéu cau chia thira ké ctia nguyén don va dé nghi Toa 4n
khong chap nhan yéu cau ctia nguyén don.

Ngoai ra, bi don 6ng Huynh Van Xinh con ¢ yéu cau phan td: tranh chap
can nha C7 Ap 3, xa T, huyén Binh Chanh, Thanh phé H5 Chi Minh do Uy ban
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nhan dan huyén Binh Chéanh cép theo Gidy ching nhan quyén st dung dat sé6 BX
090281, s6 vao s6 GCN CH04284 ngay 11/ 12/2014 cho ba Huynh Thi My L la cap
sai vi trong d6 ¢6 1 phan nha dat thudc quyén st dung, quyén sO hiru cua cha me
ong la ong Nguyen Van Th, ba Huynh Thi L. Ong yéu cau huy mot phan glay
ching nhan quyén sir dung dét, quyén so hiru nha. Xac dinh phan dién tich nha, dat
ctia cha me Ong 13 tai san thira ké va chia thira ké theo phap luat. Tuy nhién, ngay
26/5/2018, 6ng X c6 don xin rit toan bd yéu cau phan to.

3. Ban an so tham s6 135/2018/DS-ST ngay 22/8/2018 cuia Toa an nhan dan
huyén Binh Chanh, Thanh phé H6 Chi Minh quyét dinh:

Khéng chip nhan yéu cau khoi kién ctia ba Huynh Thi My L vé viéc chia
thura ké tai san la phén dét dién tich dat 567,1m’ va tai san gan lién trén dat thudc
thira s6 241, to ban do sd 56 (theo tai liéu 2004), tai dia chi C7, C7/A, C7/B T6 7,
Ap 3, x3 T, huyén Binh Chanh, Thanh phé H6 Chi Minh (theo ban dd hién trang
vi tri - x4c dinh ranh cta Trung tdm do dac ban dd thudc SO Tai nguyén va Mbi
truong Thanh phé H6 Chi Minh 1ap ngay 08/8/2016).

Ngoai ra an so tham con tuyén an phi, quyén khang cao.

4. Ngay 30/8/2018, nguyén don ba Huynh Thi My L khang céo dé nghi xem
x€t lai toan b nd1 dung ban an.

5. Tai phién toa phuc tham:

5.1 Nguyén don giir yéu cau khoi kién, gitr yéu cau khang cao dé nghi Xac
dinh dién tich 567,1m’ va tai san gan lién trén dat thudc thira s6 241, to ban dd so
56 (theo tai li¢u 2004) la di san cua 6ng NguyenVan Th, ba Huynh Thi L. Trong
d6 ¢6 129m’ nam ngoai quy hoach, ba yéu cau chia doi phan dit nay, ba xin nhan
hién vat. Riéng phan dat c6 dién tich 438, 1m® nam trong quy hoach, di c6 quyét
dinh thu hoi ba yéu cau dugc nhan 72 sb tién duoc boi thuong, hd tro.

5.2 Luat su bao vé quyén loi cho nguyén don cung cip bd sung chimg ctr 1a
gidy ching nhan dang ky thuong tra ctia ho 6ng Nguyén Van Th, ba Huynh Thi L
ngay 01/01/1977, ngay 10/3/1982, ngay 24/5/1994 va phat biéu: Bi don cho rang
tai san tranh chap c6 ngudn gbc dat la mua cua 6ng Huynh Van Tr nhung khong
co can cur gi chimg minh 6ng Tr dugc quyen stt dung dét hop phap dé co quyén
mua ban. Nguyén don khang dinh ngudn goc dat ctia chinh quyén ché do cii dé
cho dan ty do cat can nha nén khong cé gidy to cp dat cho ai. Ba L, 6ng Th da tu
cat can nha C7 Ap 3, xd T, huyén Binh Chanh, Thanh phd H6 Chi Minh trén phan
dién tich dét 567,1m> v tai sn gan lién trén dht thudc thira so 241, to ban d6 so
56 (theo tai liéu 2004) va cu tra to ndm 1962. Viéc Uy ban nhan dan huyén Binh
Chénh c6 vin ban xac dinh ngudn gdc nha, dit 13 chua thoa dang ma can phai xac
minh & Uy ban nhan dan x4 Tan Nhyt 13 noi ban hanh cac vin ban va 1 co quan
quan 1y dat dai tai dia phuong s& nam rd hon. Uy ban nhan dan x3 Tan Nhut da
xac nhan cin nha nay do ba L tao lap, ding ky s6 nha; to khai nhan khau c6 xac
dinh ba Huynh Thi L 1a chi h¢. Can ctr s6 ho khau ndm 1994 x4c dinh ba L ding
ky thuong trd ngay 01/10/1976, trong khi 6ng X dang ky thuong tri ngay
31/01/1978 nén co6 co so 1a nha la cua ba Huynh Thi L xay dung tir tru6c ndm
1976. Do d6, dé nghi stra an so tham, chap nhan yéu cau ciia nguyén don.
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5.3 bai dién theo uy quyén cua bi don cho réng nha va dit tai dia chi trén
ong X da cu trt 6n dinh, 1au dai tir trude nim 1978, co ding ky ké khai trong sb
rudng dat, ndp thué khi st dung dat 1a mot trong nhitng diéu kién dé duoc ding
ky ching nhan quyén str dung dét. Ba L khong ¢ ching ctr chirng minh dét nha
tranh chip thudc quyén sir dung, quyén so hitu cta ba L, ong Th hay g1ay to gi
ching minh ba L, 6ng Th thyc hién nghia vy ké khai, nop thué nén dé nghi
khéng chip nhan yéu cau cta nguyén don, gilt nguyén ban an so tham.

5.4 Pai dién Vién kiém sat phat biéu:

+ V& hinh thie: don khang cao cua ba L trong thot han luat dinh. Qué trinh
to tung & giai doan phic tham xem xét giai quyét vu an da dugc thuc hién ding
quy dinh cua phép luat;

+ V& noi dung khang cao: Nguyén don khong c¢6 chimg cir chimg minh
dién tich 567,1m’ quyén sir dung dat, quyén so hitu can nha C7 4 ap 3 xa T, huyén
Binh Chanh, Thanh phd H6 Chi Minh 1a di san cta ong Nguyén Vin Th, ba
Huynh Thi L. Van ban cta Uy ban nhan dan huyén Binh Chanh cling da xac dinh
khéng c6 tai liéu chimg c&t ching minh ba L dugc cip dat va tao 1ap nha tai dia
chi tranh chép Do d6, ban 4n so thdm da nhan dinh va quyét dinh khéng chap
nhén yéu cau cua nguyén don la danh gia day du, toan dién chimng cr nén khong
cO co sO chap nhan yéu ciu khang cdo cia nguyén don. Ong X cu tra 6n dinh
nha va dat trén tir nam 1978, co dang ky trong s6 rudng dat, nop thué nén 1a doi
twong dugc xem xét cap gidy ching nhan theo quy dinh cta Luat dat dai.

An phi so thim: bi don rat yéu cau phan td nhung cip so tham khong tuyén
dinh chi yéu ciu phan t cta bj don dé hoan tién tam ung an phi 13 co thiéu sot.
Ngoai ra an so tham budc ba L chiu an phi theo khoan 3 Diéu 27 phap 1énh an phi
1¢ phi 13 khong dung ma can 4ap dung khoan 7 Piéu 27 va huéng dan tai Diéu 12
Nghi Quyét 01/2012/NQ-HPTP ngay 13/6/2012, trudng hop nay ba L khong phai
chiu an phi.

Do do6, dé nghi chap nhan 1 phan khang cao cia nguyén don, stra an so tham
theo quan diém trén.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chung ctr ¢6 trong h6 so vy an, dugc tham
tra cong khai va can ctr vao két qua tranh tung tai phién toa, Hoi dong xét xir phuc
tham nhan dinh:

1. V& tha tuc t6 tung: don khang cao cua ba Huynh Thi My L 1am trong thoi
han, duong sy da nop_ tién tam Gmg an phi phuc tham trong thoi han, phi hop quy
dinh tai Diéu 272, Diéu 273 B6 luat T6 tung dan sy nam 2015. Do do, ban an so
tham s6 135/2018/DS-ST ngay 22/8/2018 ctia Toa an nhan dan huyén Binh
Chanh, Thanh phé H6 Chi Minh duoc xem xét theo trinh tu phuc tham.

2. Vé noi dung: Xét yéu cau khang cdo cta nguyén don.



Theo don khai kién ngay 04/11/2014, nguyén don yéu cau duogc chia ¥ dién
tich 585m” thudc thtra 241, ban dd sb 56 va cin nha C7 ap 3 xd Tan Nhut, huyén
Binh Chénh, Thanh phé H6 Chi Minh 13 tai san thira ké cia 6ng Nguyén Vin
Thém (chét ngay 11/9/2000) va ba Huynh Thi Lau (chét ngay 28/7/2007).

Pén ngay 08/8/2016, nguyén don thay doi yéu cau vé dién tich tranh chap
chi con 567,1m” theo ban dd hién trang ngay 08/8/2016 cua Trung tam do dac ban
do thudc S¢ Tai nguyén va Moi truong Thanh phd HO6 Chi Minh.

Thue hién dy an Phat trién co sé ha tang giao thong dong bang séng Ctru
Long trén dia ban huyén Binh Chanh, Uy ban nhan dan huyén Binh Chanh da c6
quyét dinh thu hdi mét phé‘m dién tich tai thira dat trén. Uy ban nhan dan huyén
Binh Chanh di c6 quyét dinh chi tra s6 tién bdi thudng, hd trg cho cac ong ba co
nha dang quan 1y, sir dung trén dat gom:

- Quyét dinh 9645/QD-UBND ngay 13/11/2015, Quyét dinh sé 10285/QP-
UBND ngay 13/11/2015, Quyét dinh 4419/QD-UBND ngay 03/6/2016 thu hoi
287,9m” thuoc mot phan thira 241, to ban dd 56, theo tai liéu do 2005 (tuong ng
v6i mot phan thira s6 393, to ban dd sd 12, theo tai liéu 02/CT-UB). Boi thuong
cho ba Huynh Thi Thanh Ng s0 tién 860.319.326d + 65.579.509d = 925.898.835
dong.

- Quyét dinh s6 9644/QP-UBND ngay 13/112015, Quyét dinh sb
10307/QD-UBND ngay 13/11/2015, Quyét dinh sé 5098/QD-UBND ngay
22/6/2016, thu héi 75,6m” thudc mot phan thira 241, to ban dd 56, theo tai liéu do
2005 (twong tng voi mot phan thira s6 393, to ban dd sb 12, theo tai liéu 02/CT-
UB). Béi thuong 6ng Huynh Vian X sd tién 371.072.558d + 271.291.311d =
642.363.869 dong.

- Quyét dinh s6 9643/QD-UBND ngay 13/11/2015; Quyét dinh s
4406/QD-UBND ngiy 03/6/2016, Quyét dinh s6 10106/QD-UBND ngay
13/11/2015 thu hdi 74,6m” thudc mot phan thira 241, t& ban d6 56, theo tai lidu do
2005 (twong tng voi mot phan thira s6 393, to ban dd sé 12, theo tai liéu 02/CT-
UB). Bbi thuong ba Huynh Thi Thanh X sé tién 244.821.531d + 171.378.614d =
416.200.145 dong.

Do do, Toa an nhan dan huyén Binh Chanh da yéu cau Trung tam do dac
ban db thudc S& Tai nguyén va Moi truong Thanh phd Ho Chi Minh vé ap ranh
dién tich dat da thu hoi vao ban vé& hién trang vi tri, dién tich dat nguyén don
khoi kién.

Nguyén don cung cip ban do hién trang vi trf - 4p ranh do Trung tdm do dac
ban do S& Tai nguyén va Méi truong Thanh phd H6 Chi Minh ngay 16/01/2017 dé
xac dinh phﬁn dién tich dat thu hdi nam trong dién tich tranh chép va xac dinh lai
yéu cau khoi kién:

- P6i voi phan dat va tai san gan lién trén dat co dién tich 438,1m” nim
trong quy hoach va di c6 quyét dinh thu hoi. S6 tién ma Uy ban nhan dan huyén
Binh Chanh, Thanh phd HO Chi Minh c¢6 quyét dinh boi thudng, hd tro dat, nha,
cdy trong ba yéu cau dugc nhan Y.



- Pdi v6i phan dat con lai 129m” khéng nam trong quy hoach, 6ng Xinh
dang quan ly str dung ba yéu cau chia d61 phan dat nay va ba xin nhan hién vat.

Chutng clr nguyén don cung cip 1a van ban sd 221/UBND ngay 13/7/2009
ciia Uy ban nhan dan x3 Tan Nhut, huyén Binh chanh, Thanh phé H6 Chi Minh
giri Toa an nhan dan huyén Bén Luc, tinh Long An tai thoi diém tranh chép thira
ké quyén st dung dat theo hd so thu Iy sb 224/2008/TLST-DS ngay 11/1 1/2008
(trong vu an d6 ba L¢é xac dinh khong tranh chap tai san nay) c6 ndi dung: “can
nha s6 C7/204 ap 3 xa Tan Nhuyt c6 ngudn goc cua ba Huynh Thi Lau (me ong
Xinh) tao 1ap trude nam 1975...” va van ban s6 1115/UBND ngay 07/7/2015 cua
Uy ban nhan dan x3 Tan Nhut huyén Binh chanh, Thanh phé HO Chi Minh c6 ndi
dung “can nha s6 C7 4p 3, xa T, huyén Binh Chanh do ba Huynh Thi L ding ky s6
nha, nha chua cép gidy ching nhan quyén sir dung dat va tai san gin lién véi dat”.

Ngoai 02 van ban nay, nguyén don khong c6 ching cur gi khac de ching
minh dién tich dat va tai san gan lién trén dat toa lac tai dia chi C7, C7/A, C7/B ap
3, x4 Tan Nhuyt, huyén Binh Chanh thudc quyén sir dung, quyén sé hitu ctia 6ng
Nguyén Vin Thém va ba Huynh Thi Lau. Tai phién toa, luit su bao vé quyén loi
cho nguyén don cung cip gidy ching nhan ding ky thuong tra ciia ho 6ng Nguyén
Van Th, ba Huynh Thi L ngay 01/01/1977, ngay 10/3/1982 va ngay 24/5/1994 va
cho rang c6 co sd xac dinh cian nha nay do ba L tao 1ap truéc nam 1976.

Xét thay, to gidy chimg nhan ho khau thuong tra cua ho ba L nam 1977 va
nam 1982 nguyén don cung cap khong c6 dia chi sb nha. Trong t& ho khau nam
1994 ghi s6 nha C7 a ap 3 x@ Tan Nhuyt, huyén Binh Chanh c6 ndi1 dung xac nhan ba
L dang ky ho khau thuong tri ngay 01/10/1976, ong X ding ky ho khau thuong
tri ngdy 31/01/1978. Diéu nay chua du dé suy luan ba L nhap ho khau trude ong
X nén ba L 1a nguoi tao 1ap, s¢ hitu can nha nhu quan diém cua luét su bao vé
quyén lgi cho nguyén don vi ciing trong t& hd khau nay phan ong Thém lai ding
ky tir ngay 30/8/1994 va noi chuyén dén 1a ap 5, Tan Buru, Long An mau thuin véi
101 khai ctia nguyén don 1a cin nha nay do ong Thém, ba Lau ba tao 1ap, cu trii tir
trude nam 1962. Mic khac, gidy chimg nhan to khai gia dinh, gidy chtrng nhan ho
khéu thuong tra qua cac thoi ky chi c6 y nghia trong viéc quan Iy cu trd cua chinh
quyen dia phuong, day khong phai tai li¢u, ching ctr chimg minh quyén sir dung
dat, quyén so hitu nha.

Pé xac minh ngudn gdc nha dat khi c6 tranh chap, Toa an tham khao ¥ kién
cua co quan hanh chinh Nha nuéc & dia phuong. Trén dia ban huyén Binh Chanh,
co quan ¢ tham quyén 1a Uy ban nhan dan huyén Binh Chanh, Thanh ph Hb Chi
Minh. Uy ban nhan dan xa Tan Nhut, huyén Binh Chanh la co quan hanh chinh co
s& co6 nhiém vu tham muu dé Uy ban nhan dan huyén Binh Chanh tra 161 cho co
quan chirc nang khi c6 yéu cau. Tuy nhién, Uy ban nhan dan xa Tan Nhut, huyén
Binh Chanh, Thanh phé H6 Chi Minh da truc tiép gti van ban tra 16i cho Toa 4n
va cung cap ban sao cho duong su 12 khong dung trinh tu dung quy dinh cta phap
luat.



Do cac van ban tra 101 cia Uy ban nhén dan huyén Binh Chanh, Uy ban
nhan dan x3 Tan Nhyt vé ngudn gdc nha, dat tranh chap c6 noi dung chua thong
nhat va khong giri kém cac tai liéu ching ctr luu trit lién quan, cu thé:

Theo vin ban sé 221/UBND ngay 13/7/2009 cua Uy ban nhan dan x& Tan
Nhut, huyén Binh Chanh, Thanh pho Hob Chi Minh tra 101 Toa an nhan dan huyén
Bén Ltc ¢6 ndi dung: “Nguon goc can nha sé C7 dp 3 xd Tan tht co nguon goc
cua Huynh Thi L (me ong X) tao ldp can nha truéc nam 1975... “Vé s6 dia
chinh, dia chi can nha C7 ap 3 xa Tdan Nhut phat sinh tranh chap .. T heo tai liéu
299/TTg: thira 377, to ban dé thir 6, dién tich 12.005m’, thé tdp trung (céng hitu
nhiéu chii sir dung) khéng cé chii sir dung dat ra dang ky”.

- Theo van ban s6 1115/UBND ngay 07/7/2015 cia Uy ban nhan dan xa
Tan Nhyt, huyén Binh Chanh, Thanh phd HO Chi Minh tra 151 Toa 4n nhan dan
huyén Binh Chanh c6 noi dung: “cdn nha C7 t6 7, dp 3, xd Tan Nhuet, huyén Binh
Chdnh do ba Hupnh Thi L ding ky s6 nha” ... “Qua ké khai 299/TTg: Thudc phan
thira 377 to ban do sé 6 loai dat thé tdp trung éng Huynh Vin X dang ky sir dung
200/12.005m””.

- Theo Vin ban sé 850/UBND ngay 18/4/2017 ctiia Uy ban nhan dan huyén
Binh Chanh tra 15i Toa an nhan dan huyén Binh Chanh c6 ndi dung: “Phan dat
tranh chdp c6 dién tich 126,5n’, thudc thira 241, to ban do 56 (tai lieu BDDC) toa
lac tai s6 C7 d’p 3, xa Tan Nhut, huyén Binh Chanh...Theo tai liéu 299/TTg: mot
phcfn thira 377 to ban do sé 6, dién tich 200/12.005nm’°, loai dat tdp tap trung do
ong Huynh Van X dang ky ...

Pé khang dinh, ngoai cac van ban tra 10i cua Uy ban, con chimg ctr gi khac
chtrng minh quyén st dung dat, quyén so hitu nha d6i voi tai san tranh chap cia ba
Huynh Thi L, 6ng Nguyén Vian Th. Toa 4n nhan dan Thanh phé HO Chi Minh da
cd van ban sé 7312/TATP-TGDVNCTN ngay 28/11/2018, yéu cau Uy ban nhan
dan huyén Binh Chanh, Thanh phé HO Chi Minh kiém tra va cung cap lai cho Toa
an chinh xac thong tin sau:

“Ba Huynh Thi L c6 giéy to giao st dung dién tich d4t toa lac tai dja chi C7
ap 3, xa T, huyén Binh Chanh, Thanh phé H6 Chi Minh cta chinh quyén cii trude
nim 1975 va ciia Co quan c6 thim quyén sau nam 1975 khong?

C6 tai liéu, ching c&r gi chimg minh cin nha C7 4p 3, xa T, huyén Binh
Chéanh, Thanh phé H6 Chi Minh do ba Huynh Thi L tao 1ap truéc nam 1975
khong? Néu co, dé nghi cho sao luc”...

Uy ban nhan dan huyén Binh Chanh di c6 van ban sé 1158/UBND ngay
05/4/2019 tra 101: “Qua ra soat hé so dia chinh, khéng c6 gldy to giao sit dung dat
tog lac tai C7 ap 3, xd T, huyén Binh Chdnh, Thanh pho Ho Chi Minh ciia chinh
quyen truéc nam 1975 va cua co quan co tham quyén sau nam 1975. Bong thoi,

khong co cdc tai liéu, chung cuwr, chirng minh do ba Huynh Thi L tao ldp nha trudc
nam 1975.

- Nhu vay, can cur tai liéu ching ctr ¢6 trong hd so, co di co so xac dinh:
dién tich dat 567,1m” theo ban d6 hién trang ngay 08/8/2016 ctia Trung tim do dac
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ban do thudc So Tai nguyén va Moi truong Thanh phé H6 Chi Minh khong thudc
quyén st dung cua 6ng Nguyén Van Th va ba Huynh Thij L; khong c6 cin cir ba
Huynh Thi L 1a nguoi tao 1dp can nha C7 ép 3, xa T, huyén Binh Chanh, Thanh
phd HO6 Chi Minh.

Do do, khong c6 can cir xac dinh tai san tranh chap 1a di san cua ong
Nguyen Van Th va ba Huynh Thi L.

- Luat su bao vé quyén loi ctia nguyén don cho rang viéc to gidy uy quyen
dién tich dat tranh chp cua ong Huynh Vin Tr va ong X ma bi don cung cép 1a
khong hop phap vi khong o6 can ctr 6ng Tr duoc quan ly, sir dung dién tich 856m
dé co quyén chuyen nhuong la c6 co s6. Tuy nhién, mac du chua dugce cap gidy
chtng nhan quyén st dung dat, quyén s hiru nha nhung cac ong ba Huynh Vin
X, Huynh Thi Thanh Ng, Huynh Thi Thanh X cu tru tai dia chi C7, C7/A, C7/B ép
3 xi T, huyén Binh Chanh, Thanh phd H6 Chi Minh 13 ngudi truc tiép khai théc,
quan 1y, st dung phan dién tich nha, dat trén 6n dinh, lién tuc tir trudc nim 1993.
Viéc thu hoi phén dién tich 438,1m? nham thuc hién du an phat trién co sé ha
tang, Uy ban nhan dan huyén Binh Chanh d& ban hanh quyét dinh hd trg, boi
thuong, chi phi di doi dé tai dinh cu, on dinh cudc séng cho nhitng nguoi dang cu
tra la phu hop quy dinh cua phap luat. Do do, yéu cau cua ba Huynh Thi My L doi
dugc nhan 2 80 tién boi thuong, hd trg ma Uy ban nhan dan huyén Binh Chanh ¢6
quyét dinh chi tra cho 6ng Huynh Van X, Huynh Thi Thanh X, Huynh Thi Thanh
Ng 1a khong c6 cian cir chap nhan.

- Phén dién tich dién tich 129m* d4t nim ngoa1 quy hoach khong bi thu hoi
do 6ng Huynh Van X dang ky, ké khai, nop thué, truc tiép str dung 6n dinh tir
trudc nam 1993, co tén trong s6 dia chinh nén ong Xinh la d6i tugng dugc xem
x¢t cap glay chiing nhan quyén st dung dat theo diém b Diéu 50 Luat Dat dai nim
2003. Do d6, yéu cau cua ba Huynh Thi My L doi chia ' dién tich dat nay ciing
khong c6 can ctr chap nhén.

Toa an cap so tham khong chap nhan yéu cau khai kién cia nguyén don 1a
c6 can cu, phu hgp quy dinh cua phép luat.

Tuy nhién, ban an so thim tuyén “khong chap nhan yéu cu khai kién cua
ba Huynh Thi My L v& viéc chia thira ké tai san 1a phan dét dién tich dat 567,1m’
va tai san gan lién trén dat thudc thira s6 241, to ban d6 sb 56 (theo tai lidu
2004), tai dia chi C7, C7/A, C7/B T6 7, 4p 3, xd T, huyén Binh Chanh, Thanh
phd HO Chi Minh (theo ban dd hién trang vi tri - xac dinh ranh cta Trung tim do
dac ban d6 thudc S¢ Tai nguyén va Moi trudng Thanh phd H6 Chi Minh lap
ngay 08/8/2016)” 1a chua cu thé vi trong s6 dién tich 567,1m” hién c6 438,1m’
dd c6 quyét dinh cia Uy ban nhan dan huyén Binh Chanh thu hdi, bdi thuong.
Nguyén don yéu cau cu thé chia % s6 tién dugc bdi thudng, hd tro (phén tién nay
do c6 tranh chip nén chua dugc xir ) va yéu cau chia % dién tich 129m? dat con
lai do ong X dang quan ly, st dung. Nén can sura lai phan nay dé chinh xac yéu
cau khoi kién va dé dang trong viéc thi hanh an.

3. Bdi véi an phi, cip so thim di 4p dung khoan 3 Piéu 27 phap 1€nh an phi
1€ phi “Nguyén don phai chiu toan by an phi dan sy so tham trong truong hop toan
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bd yéu ciu cia nguyén don khong dugc Toa an chip nhan”. Budc nguyén don
phai chiu an phi co gid ngach dbi véi yéu cdu khong duoc chap nhan la
32.571.000d (cap so tham c6 nham lan trong tinh toan, theo quy dinh tai diém c
khoan 2 muc I Danh muc phap 1énh an phi 1& phi thi sé tién an phi phai la
32.313.410 dong).

Vién kiém sat nhan dan Thanh phé H6 Chi Minh cho rang trong truong hop
nay nguyén don khong phai chiu an phi theo quy dinh tai khoan 7 Diéu 27 va
huong dan tai Piéu 12 Nghi Quyet 01/2012/NQ-HDTP ngay 13/6/2012 * ...Déi
v6i phan Toa 4n bac don yéu cau thi nguoi yéu cau chia tai san chung, di san thira
ké khong phai chiu 4n phi dan sy so tham”.

Xét thay, Piéu 12 Nghi Quyét 01/2012/NQ-HDTP ngay 13/6/2012 quy dinh:
“Khi cac bén duong sy khong xac dinh dugc phan tai san cia minh hodc mdi nguoi
xac dinh phan tai san cia minh trong khdi tai san chung, phan di san ctia minh trong
khéi di san thira ké 1a khac nhau va c6 tranh chap thi mdi bén duong su phai chiu an
phi dan sy so thdm theo muc tuong Gmg voi gia tri phén tar sdn ma ho duogc chia,
duoc huong trong kh01 tai san chung hodc trong khéi di san thira ké. Dbi v6i phan
Toa 4n bac don yéu ciu thi nguoi yéu cau chia tai san chung, di san thua ké khong
phai chiu an phi dan sy so thim”. Quy dinh nay hudng dn, giai thich thém khoan 7
Piéu 7 phap 1énh an phi 1& phi: “Mdi bén duong su phai chiu an phi dan su so thAm
theo mirc twong mg véi gia tri phan tai san, phan di sin ma ho duoc hudng, duge
chia trong truong hop cac bén duong sy khong ty xac dinh dugce phén tal san cua
minh trong khdi tai san chung, phan di san ma minh dugc hudng trong khdi di san
thira ké va c6 mot trong cac bén yéu cau Toa an giai quyét chia tai san chung, di san
thira ké d6”. “Phan” Toa 4n bac don yéu cdu trong quy dinh ndy nim chung ménh
dé trong gia thiét didu luat quy dinh “khi cac bén duong su khong xac dinh dugc
phan tai san ciia minh hodc mdi ngudi x4c dinh phan tai san ctia minh trong khoi tai
san chung, phan di san ciia minh trong khéi di san thira ké 1a khac nhau va c6 tranh
chap...” duoc hiéu 12 c6 phan yéu cau cua duong sy dugc chap nhan, c6 phan yéu
cau cia duong su bi bac.

Péi voi truong hop nguyén don khai kién nhung khong co cin cir chimg
minh dugc d6 1a tai san thira ké, yéu cau khoi kién cua nguyén don bi bac toan bo
nén cip so thim 4p dung khoan 3 Diéu 27 phap 1énh an phi 1¢ phi: “Nguyén don
phai chiu toan bd an phi dan su so thim trong truong hop toan bo yéu cau cua
nguyén don khong duoc Toa 4n chap nhan” dé budc nguyén don phai chiu an phi
dan su 1a c6 can ctr phép luat.

Tuy nhién, theo hudéng din tai diém a khoan 7 Diéu 27 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Quéc hdi vé quy
dinh muc thu, mién, giam, thu, ndp, quan 1y an phi, 1€ phi Toa an da quy dinh cu
thé “...Trudong hop Toa an x4c dinh tai san chung, di san thira ké ma duong su yéu
cau chia khong phai 1a tai san ctua ho thi duong sy phai chiu an phi dan sy so tham
khong c6 gid ngach”. Do do, ap dung Luat hoi t6, nguyén tac ¢6 lgi cho duong su
theo khoan 1 Diéu 48 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016, budc
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nguyén don phai chiu an phi khong co gia ngach dbi véi yéu cau khong duoc chip
nhan 1a 300.000d (ba tram nghin dong).

Mic khac, trong vu an nay, bi don c6 yéu cau phan t6 va co ndp tién tam
mg 4n phi, sau d6 bi don rat lai yéu cau nay. Cép so tham di khong tuyén dinh
chi yéu cau phan té dé xir 1y tién tam tng an phi 13 ¢ thiéu sot, can quyét dinh bd
sung nhu quan diém dai dién Vién kiém sat tai phién toa.

Do stra mot phan ban an so thdm nén ba L khong phai chiu 4n phi dan su
phuc tham.

QUYET PINH:

Cin ¢ khoan 5 Diéu 26, Dicu 309, khoan 2 Diéu 308, khoan 6 Dicu 313,
khoéan 2 Dicu 148 B luat To tung Dan sy nam 2015; Ap dung DPi¢u 612 B luat
Dan sy nam 2015;

Cén ctr khoan 1 Diéu 48, Diéu 12, khoan 3 Diéu 18, diém a khoan 7 Diéu
27 Nghi Quyét 01/2012/NQ-HDTP ngay 13/6/2012.

1. Chap nhan mét phan khang cdo ctia nguyén don ba Huynh Thi My L.

2. Stra mot phan ban an dan su so thim sé 135/2018/DS-ST ngay 22/8/2018
cua Toa 4n nhan dan huyén Binh Chanh, Thanh ph6 H6 Chi Minh.

Tuyén xur:
- Pinh chi xét xtr yéu cau phan té cta bj don 6ng Nguyén Vian X.

- Khong chap nhan yéu cau khai kién ctia nguyén don ba Huynh Thi My L
vé viéc xac dinh dién tich 567,1m” va tai san gén lién trén dit toa lac tai dia chi
C7, C7/A, C7/B T6 7, Ap 3, xa T, huyén Binh Chanh, Thanh phé H6 Chi Minh
thudc thira s6 241, to ban do s6 56 (tai liéu 2004)(theo ban dd hién trang vi trf -
xac dinh ranh ctia Trung tim do dac ban d6 thudc S& Tai nguyén va Mbi trudng
Thanh phd H6 Chi Minh lap ngay 08/8/2016) 1a di san ctia 6ng Nguyén Van Th va
ba Huynh Thi L.

- Khong chép nhan yéu cau caa ba Huynh Thi My L doi chia ' sb tién ma
Uy ban nhan dan huyén Binh Chanh da c6 quyét dinh boi thudng, hd tro phan dién
tich 438,1m” dugc thu hdi dé thuc hién dy 4n Phat trién co so ha tang giao thong
d6ng bang song Ctru Long trén dia ban huyén Binh Chanh cho 6ng Huynh Vian X,
ba Huynh Thi Thanh Ng, ba Huynh Thi Thanh X.

- Khong chap nhan yéu cau ctia ba Huynh Thi My L doi chia ' dién tich
129m” thudc thira s 241, to ban d6 s6 56 (theo tai liéu 2004) dat nam ngoai quy
hoach du 4n Phat trién co so ha tang giao thong dong bang song Ctru Long trén
dia ban huyén Binh Chanh do 6ng Huynh Van X dang quan ly, st dung.

3. An phi dan sy:

3.1 Ba Huynh Thi My L khong phai chiu an phi dan su phuc tham.

3.2 Ba Huynh Thi My L phai chiu an phi dan su so tham 300.000d (ba trim
nghin dong) nhung dugc trir vao sb tién tam Gng an phi da ndp 5.000.000d (nam
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triéu dong) theo bién lai tam tng an phi sé AE/2011/07938 ngay 14/11/2014 cua
Chi cuc Thi hanh 4n dan sy huyén Binh Chanh, Thanh phd HO Chi Minh va
300.000d (ba trim nghin dong) theo bién lai thu tién s6 AA2018/0005866 ngay
04/9/2018 cua Chi cuc Thi hanh an dan sy huyén Binh Chanh, Thanh phé H6 Chi
Minh. Hoan lai cho ba Huynh Thi My L 5.000.000d (nim triéu dong).

3.3 Hoan cho 6ng Huynh Van X 5.000.000d (nam tri¢u d6ng) theo bién lai
tam Ung an phi s6 AA/2016/0033496 ngay 01/6/2017 cua Chi cyc Thi hanh an
dan sy huyén Binh Chéanh, Thanh phé H6 Chi Minh.

4. Quyén va nghia vu cua cac duong su dugce thyc hién tai co quan thi hanh
an dan su c¢6 tham quyén.

5. Ban an phiic tham c6 hiéu lyc phap luat ngay sau khi tuyén an.

6. Truong hop ban an, quyét dinh dugc thi hanh theo Piéu 2 Luat Thi hanh
an dan sy thi ngudi duoc thi hanh an, ngudi phai thi hanh an c6 quyén thoa thuin
thi hanh 4n; quyén yéu cau thi hanh an; tu nguyén thi hanh an hodc bi cudng ché
thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat Thi hanh an dan su, thoi
hi¢u thi hanh an dugc ap dung theo quy dinh tai Piéu 30 Luat Thi hanh an dan
su.

Noi nhdn: TM.HQI PONG XET XU PHUC THAM
- TAND Téi cao; THAM PHAN —-CHU TQA PHIEN TOA
- TAND, VKSND Cap cao tai TP.HCM;
- VKSND, Cuc THADS TP.HCM,;
- TAND, Chi cuc THADS huyén
- Binh Chanh;
- Céc duong su;
- Luu ho so vu an (T/20)
Chau Thj Diép
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