TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TRA VINH Poc lap - Tw do - Hanh phuc

Ban 4n s: 02/2021/KDTM-PT
Ngay: 12-3-2021
VIV tranh chap hop ddng tin dung

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TRA VINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ong Téng Vian Vién.

Cdc Tham phdn: Ong Tran Vin Dua.

Ba Ng6 Thi Kim Chau.

- Thuw ky phién toa: Ong Nguyén Hiru Tinh, Thu ky Toa 4n nhan dan tinh Tra
Vinh.

- Dgi dién Vién kiém sdt nhin déan tinh Tra Vinh tham gia phién toa: Ba
Duong Thi Hong Lanh, Kiém sat vién.

Ngay 12 thang 3 nam 2021, tai tru sé Toa an nhan dan tinh Tra Vinh xét xr
phuc tham cong khai vu an thu 1y s6: 02/2021/TLPT-KDTM ngay 02 thang 02 nam
2021 vé viéc “Tranh chap hop dong tin dung”.

Do ban an kinh doanh, thuong mai so tham s6: 04/2020/KDTM-ST ngay 29
thang 9 nam 2020 cta Toa an nhan dan thanh phé T, tinh Tra Vinh bj khang céo.

Theo Quyét dinh dua vu an ra xét xir phiic tham sé 19/2021/QP-PT ngay 17
thang 02 nim 2021 va Quyét dinh hodn phién toa sé 14/2021/QD-PT ngay 03
thang 3 nam 2021, gitra cac duong su:

- Nguyén don: Quy tin dung L; dia chi: S6 48C, duong L, khom 1, phudng 4,
thanh phd T, tinh Tra Vinh.

Nguoi dai dién theo phap ludt: Ong V6 Qudc Truyén, chie vu: Chu tich Hoi
d6ng quan tri Quy tin dung L; dia chi: S6 48C, duong L, khém 1, phuong 4, thanh
phé T, tinh Tra Vinh.

Nguoi dai dién theo iy quyén: Ong L& Hoang Minh, sinh nam 1979; dia chi:
S6 48C, duong L, khom 1, phuong 4, thanh phé T, tinh Tra Vinh. (theo van ban uy
quyén ngay 03/3/2021, c6 mat)



- Bi don: Ba Pham Thi Héng N, sinh nam 1975; dia chi: Ap S, xa L, thanh
phé T, tinh Tra Vinh. (c6 mit)

- Ngueoi ¢O quyén loi, nghia vu lién quan:

1. Ba Pham Thj Hong N1, sinh nam 1968; dia chi: Ap S, X4 L, thanh phd T,
tinh Tra Vinh. (cO mat)

Nguoi bdo vé quyén va lgi ich hop phép ciia bd Pham Thi Hong N1: Ong
Phan Van H, Luat sy Van phong Luét su S thuoc Poan Luat su tinh Tra Vinh.
(vang mat khéng c6 ly do)

2. Ong Chau Vin K, sinh nim 1969; dia chi: Ap S, xa L, thanh phd T, tinh
Tra Vinh.(xin xét xtr ving mét)

3. Ong Ngd Pham T, sinh nam 1997, dia chi: Ap S, xa L, thanh phé T, tinh
Tra Vinh. (vang mat khdng c6 Iy do)

- Nguoi khang cdo: Ba Pham Thi Hong N la bi don; ba Pham Thi Hong N1 la
ngudi co quyén loi, nghia vy lién quan.

NOI DUNG VU AN:

Theo don khoi kién va cac 10i khai trong qua trinh giai quyét vu an dai dién
nguyén don trinh bay: Ngay 26/8/2016, ba Pham Thi Hong N ¢6 vay tién ctiia Quy
tin dung L sb tién 650.000.000 dong, theo Hop dong tin dung s6 36/8/2016, thoi
han vay 14 12 thang, dén han ngay 26/8/2017, 1ai suat 1,669%/thang, 13i qua han
2,49%)/thang; muyc dich vay 1a dé kinh doanh thudc tdy, ban dung cu y té. No da
qua han, Quy tin dung L ¢6 nhic nhd nhiéu lan nhung ba Pham Thi Hé)ng N van
khong tra no. Khi vay ba Pham Thi Hong N thé chap cho Quy tin dung L quyén st
dung dat dién tich 3.003.1m? thura 544, to ban d6 53, toa lac ép Rach Béo, xa L,
thanh phd T, tinh Tra Vinh do ba Pham Thi Hong N dung tén trong gidy ching
nhan quyén st dung dat va can nha gan lién v6i quyén sir dung dat dién tich 46m?
thudc thira 122, to ban dd s6 33, toa lac 4p S, xa L, thanh phd T, tinh Tra Vinh do
ba Pham Thi Hong N dtng tén trong gidy chtng nhan. Nay, Quy tin dung L yéu
cau Toa an giai quyét budc ba Pham Thi Hong N phai c6 nghia vu tra cho Quy tin
dung L tong s6 tién 14 1.200.110.100 dong. Trong dé: von gbe 650.000.000 dong,
|3i trong han 513.963.600 dong, 13i qua han 36.146.500 dong (tir ngay 26/8/2017
dén ngay 31/10/2017). Quy tin dung L yéu cau ba Pham Thi Hong N tiép tuc chiu
131 ké tir ngay xé&t xu so tham cho dén khi tra hét ng. Néu ba Pham Thi Héng N
khong thuc hién nghia vu tra hét no cho Quy tin dung L thi Quy tin dung L yéu cau
xtr 1y tai san thé chip theo hop ddng thé chip sb 36/8/2016 ngay 26/8/2016 dé thu
hdi ng.

Bi don ba Pham Thij Hong N trinh bay: Vao nam 2016, ba co6 thé chap quyen
sir dung dat thu’a 122 va 544 tong dién t1ch 3.049,1m? do ba ding tén trong giay
chtng nhan quyén st dung dat va tai san gan lién v6i quyén str dung dat cho Quy
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tin dung L theo Hop dong thé chap sd 36/8/2016 ngay 26/8/2016 dé vay
650.000.000 déng, muc dich kinh doanh ban thudc tay, ban dung cu y te va chan
nudi nhung do kinh doanh that bai nén ba con ng Quy tin dung L sb tlen gbe
650.000.000 dong va lii. Nay, ba khong ddng ¥ phat mai tai san ma yéu cau dugc
tra dan va xin duoc giam lai.

Nguoi co quyén loi, nghia vu lién quan ba Pham Thi Hong N1 trinh bay: Viéc
ba Pham Thi Hong N thé chap cin nha gin lién v6i quyén sir dung dat dién tich
46m2, thudc thira 122, to ban do 33 toa lac 4p S, xa L, thanh phd T, tinh Tra Vinh
dé vay tién cua Quy tin dung L 650.000.000 dong nim 2016 thi ba khong biét.
Nay, ba yéu cau Quy tin dung L dirng viéc phat mai tai san ndy dé ba thay ba Pham
Thi Hong N tra dan cho Quy tin dung L mdi thang 1a 20.000.000 dong/thang.

Ngudi c6 quyén loi, nghia vu lién quan 6ng Chau Vian K viang mit c6 ¥ kién
trinh bay: Can nha gan lién v&i quyén st dung dat dién tich 46m?, thudc thira 122,
td ban d6 33 toa lac 4p S, x& L, thanh phé T, tinh Tra Vinh c6 ngudn gdc cia éng
ting cho vo 6ng 1a ba Pham Thi Héng N1 vao nim 2013 va sau d6 ba Pham Thi
Hong N1 ting cho ba Pham Thi Hong N. Nam 2016 ba Pham Thi Hong N thé chap
cin nha nay dé vay tién ctia Quy tin dung L. Hién tai ong va ba Pham Thi Hong N1
dang quan 1y st dung cin nha ndy, dng yéu cau uu tién duwoc mua lai cin nha.

Tai ban an kinh doanh, thwong mai so tham sé: 04/2020/KDTM-ST ngay 29
thang 9 nam 2020 cua Toa an nhan dan thanh phd T, tinh Tra Vinh d3 quyét dinh:

Can ctr khoan 1 Diéu 30, diém a khoan 1 Diéu 35, diém a khoan 1 Piéu 39,
Diéu 146, biéu 147, Diéu 165, Piéu 166, Diéu 227, khoan 3 Diéu 228, Diéu 232,
Piéu 271, khoan 2 DPiéu 92, khoan 2 Piéu 201 va Diéu 5 Bo luat TH tung dan su
nam 2015; Diéu 342, khoan 7 Diéu 351, Diéu 348, Diéu 349, biéu 350 Bo luit
Dan sy ndm 2005 (twong tng cac Diéu 317, khoan 3 Piéu 318, Piéu 319, khoan 1
khoan 6 Diéu 320, Diéu 322, khoan 7 Diéu 323 Bo luat Dan sy nim 2015); Diéu
463, Diéu 464, khoan 1 Diéu 466, Diéu 688 Bo luat Dan sy nam 2015; khoan 2
Piéu 91, Piéu 95, khoan 1 Piéu 4 Luat cac T6 chuc tin dung; Piéu 26 Luat Thi
hanh &n Dan su; Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016
cua Uy ban Thuong vu Qubc hoi quy dinh vé mire thu, mién, giam, thu, ndp, quan
1y va str dung an phi, 1€ phi Toa an.

Chép nhén toan bd yéu cau khai kién ctia Quy tin dung L.

Budc ba Pham Thi Héng N phai c6 nghia vu tra cho Quy tin dung L téng )
tién 1a 1.200.110.100 déng. Trong dé: von gdc 650.000.000 ddng, 14i trong han
513.963.600 dong, 1ai qua han 36.146.500 dong.

Khi ban an co hieu lu’c phap luat ma ba Pham Thi Hong N khong thuc hien
nghla vu tra day da vén gbce va i cho Quy tin dung L thi Quy tin dung L ¢6 quyén
yéu cau co quan c6 thim quyén tién hanh ké bién, ban dau gid tai san ma ba Pham
Thi Hong N d3 thé chéap tai Hop dong thé chap quyén sir dung dat va tai san gan
lién voi dat s6 36/8/2016 ngay 26/8/2016 dé Quy tin dung L thu hdi no.
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Ké tir ngdy tiép theo ctia ngdy xét xur so tham (ngay 29/9/2020) ba Pham Thi
Hong N con phai tiép tuc chiu khoan tién 13i qua han ctia s6 tién ng gde chua thanh
toan theo murc 14i sudt ma hai bén thoa thuan trong hop ddng tin dung TD-TC-CC
s6 36/8/2016 ngay 26/8/2016 cho dén khi thanh toan xong khoan ng gbc nay.
Truong hop trong hop ddng tin dung cac bén co thoa thuan vé viée diéu chinh 1ai
suit cho vay theo ting thoi ky cua Quy tin dung cho vay thi 13i suat ma khach hang
phai tiép tuc thanh toan cho Quy tin dung cho vay ciing duoc diéu chinh cho phu
hop véi su diéu chinh 13i suit cua Quy tin dung cho vay.

Ngoai ra 4n so thAm con tuyén vé chi phi thim dinh, dinh gi4, 4n phi va quyén
khang céo cua duong su theo quy dinh cia phap luat.

Ngay 13/10/2020 ba Pham Thi Hong N va ba Pham Thi Hong N1 khang cao
yéu cau Toa an cdp phiic thim hity ban 4n so tham s 04/2020/KDTM-ST ngay 29
thang 9 nam 2020 cta Tda 4n nhan dan thanh phd T, tinh Tra Vinh.

Tai phién toa phic tham hdm nay: Nguyén don van gt nguyén yéu cau khoi
kién, bi don va ngudi c6 quyén loi, nghia vu lién quan Van giit nguyén yéu cau
khang cao, cac duong su khong thoa thuan dugc vai nhau vé viéc giai quyét vu an.

Pai dién Vién kiém sat nhan dan tinh Tra Vinh phét biéu y kién vé viéc tuan
theo phap luat t6 tung trong qua trinh giai quyét vu an ctia Tham phan, ctia Hoi
ddng xét xtr tai phién toa cling nhu viée chip hanh phap luat ciia cac bén duong su
da thyuc hién dung quy dinh ctia Bo luat T tung dan su. Vé ndi dung vu an: Bi don
ba Pham Thi Hong N thira nhan c6 vay tién ctia Quy tin dung L nhu yéu cau khoi
kién ctia Quy tin dung L va tir khi vay dén nay ba chua tra vn gbc va lai cho Quy
tin dung L. Tai phién tda hdm nay, ba Pham Thi Hong N thira nhan xin dugc giam
i suat, Quy tin dung L khong ddng ¥ theo yéu cau ctia ba Pham Thi Hong N. Xét
thay, Quy tin dung L cho ba Pham Thi Hong N vay muc 13i suat tai thoi diém vay
1a phu hop quy dinh cua phap luat. V& tai san thé chép 1a thira dat 122 gén lién voi
dat 1a nha & c¢6 ngudn gbc 1a cua 6ng Chau Van K va ba Pham Thi Hong N1; nim
2013, 6ng Chau Vin K da ting cho ba Pham Thi Hong N1 va ba Pham Thi Hong
N1 da ting cho lai ba Pham Thi Hong N; 6ng Chau Vin K va ba Pham Thi Hong
N1 déu thira nhan di ting cho ba Pham Thi Hong N hop phap nén khéng yéu cau
hay tranh chap gi (BL 104 - 105, 189-194). Xét thay, tat ca tai san néu trén do ba
Pham Thi Hong N dung tén, thudc quyén sir dung hop phap ctia ba Pham Thi Hong
N nén viéc ba Pham Thi Hong N dem tai san thé chap cho Quy tin dung L dé dam
bao thuc hi¢n nghia vu trd ng cho Quy tin dung L 1a hop phap. Nay ba Pham Thi
Héng N1 nai ra viéc ba tang cho ba Pham Thi Héng N 1a c6 diéu kién 1a khong co
co s&. Tir nhitng phan tich trén, dé nghi Hoi dong xét xtr ap dung khoan 1 Piéu 308
Bo luat TH tung dan su, khong chép nhan khang c4o ctia ba Pham Thi Héng N va
ba Pham Thi Hong N1, giit nguyén ban an so tham sb 04/2020/KDTM-ST ngay 29
thang 9 nam 2020 cta Tda 4n nhan dan thanh phd T, tinh Tra Vinh.

NHAN PINH CUA TOA AN:
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Sau khi nghién ctru céc tai liéu, ching ctr ¢6 trong ho so dugc tham tra tai
phién tda, can ctr vao két qua tranh luan va y kién ctia Kiém sat vién, Hoi dong xét
xur nhan dinh:

V¢ thu tuc t6 tung:

[1] Xét don khang cdo ctia ba Pham Thi Hong N va ba Pham Thi Hong N1
con trong han luat dinh nén H6i dong xét xur chép nhan xem xét theo trinh ty phuc
tham.

Vé ndi dung vy an:

[2] Nguyén don Quy tin dung L khoi kién yéu cau bi don ba Pham Thi Hong
N tra cho Qu§/ tin dung s tién vay 650.000.000 dong, 1ai suat phat sinh
550.110.100 ddng va yéu cau xtr 1y tai san thé chap trong trudng hop bi don khong
thanh toan dugc ng, yeu cau cua nguyén don duoc chtimg minh bang hop dong tin
dung va hop ddng thé chap sd 36/8/2016 ngay 26/8/2016, bi don cling thira nhan
c6 vay tién cua Quy tin dung L va ¢o thé chip ta1 san nhu theo hop dong sb
36/8/2016 dén nay chua tra no goc va 13i, theo yéu cau cua Quy tin dung L thi bi
don ciing dong y tra no nhung kh6ng déng v Xu ly tai san thé chap va xin dugc tra
dan phia nguyén don khong théng nhat. Tir d6, cip so tham xét xu chap nhan yéu
cau khoi kién cua nguyen don budc bi don tra cho nguyén don tong sd tién vén va
|3i bang 1.200.110.100 dong 13 co can ci.

[3] Viéc Quy tin dung L cho ba Pham Thi Héng N vay khoan tién
650.000.000 dong c6 xéac 1ap bang hop dong tin dung so 36/8/2016, d¢ dam bao
cho khoan vay nay ba Pham Thi Hong N c6 thé chip hai Gidy ching nhéan quyen
sir dung dét thira 544 va thira 122 do ba Pham Thi Hong N ding tén quyén sir
dung, do d6 viéc dang ky thé chip 1a phu hop véi quy dinh cta phap luat; ba Pham
Thi Hong N ciing thira nhan hop dong vay va hop dong thé chap ndy nén day 1a su
kién khong phai chimg minh. Déi v6i ba Pham Thi Hong N1 thi ciing c¢6 10i khai
x4c nhan cin nha dat thira 122 do ba Pham Thi Hong N dtng tén quyén st dung;
ngay 31/8/2013 thi ba Pham Thi Hong N1 c6 lap hop dong tang cho ba Pham Thi
Hong N thtra dat 122 va ba Pham Thi Hong N da duogc chinh trang 4 ding tén
quyén st dung dung theo quy dinh ctia phap luat vé dat dai. Xét yéu cau khang céo
ctia bd Pham Thi Hong N va ba Pham Thi Hong N1 cho riang cdp so tham vi pham
thu tuc td tung nén yéu cdu huy an so tham nhung khong dua ra duoc tai liéu,
ching ¢ ndo chimg minh cép so tham ¢6 vi pham vé thu tyc tong tung ciing nhur
n6i dung nén khong cé can cir dé chap nhan.

[4] Tir cac nhan dinh va phan tich néu trén, Xét yéu cau khang céo cua bi don,
ngudi co quyén loi, nghia vu lién quan 12 khéng cé cin cit nén khéng dugce Hoi
ddng xét xir chdp nhén; ¥ kién cua vi Kiém sét vién tai phién toa 1 c6 can ¢ nén
dugc Hoi dong xét xtr chip nhan, giit nguyén ban an so tham.

[5] Vé an phi: Do yéu cau khang cdo ctia ba Pham Thi Hong N, ba Pham Thi
Hong N1 khong duoc chap nhan nén theo quy dinh tai khoan 1 Diéu 29 Nghi quyét
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s6 326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban Thuong vu Qudc hoi, ba
Pham Thi Hong N, ba Pham Thi Hong N1 mdi nguoi phai chiu 300.000 dong an
phi phic tham.

Vi cac 1€ trén;
QUYET PINH:

Cian ci khoan 1 DBiéu 308 Bo luat T6 tung dan sy.

Khong chip nhan yéu cau khang céo cta ba Pham Thi Hong N, ba Pham Thj
Hong N1.

Giir nguyén ban 4n kinh doanh, thwong mai so tham s6: 04/2020/KDTM-ST
ngay 29 thang 9 nam 2020 cua Toa an nhan dan thanh phd T, tinh Tra Vinh vé viéc
“Tranh chap hop dong tin dung” giita nguyén don Quy tin dung co sé nhan dan L
v6i bi don ba Pham Thi Hong N.

1. Chap nhan toan bo yéu cau khoi kién ctia Quy tin dung L.

Budc ba Pham Thi Hong N phai c6 nghia vu tra cho Quy tin dung L tong sd
tién 1a 1.200.110.100 dong. Trong dé: von gdc 650.000.000 dong, 1di trong han
513.963.600 dong, 13i qua han 36.146.500 dong.

Khi ban an co hieu 1u’c phép luat ma ba Pham Thi Hong N khong thuc hien
nghla vu tra day da vén gbe Va 131 cho Quy tin dung L thi Quy tin dung L c6 quyén
yéu cau co quan c6 thim quyén tién hanh ké bién, ban dau gia tai san ma ba Pham
Thi Hong N d3 thé chép tai Hop dong thé chap quyén sir dung dat va tai san gan
lién voi dat s6 36/8/2016 ngay 26/8/2016 dé Quy tin dung L thu hoi no.

Ké tir ngay tiép theo ctia ngdy xét xur so tham (ngay 29/9/2020) ba Pham Thi
Héng N con phai tiép tuc chiu khoan tién 1ai qua han cua s6 tién no géc chua thanh
toan theo mirc 13i suat ma hai bén thoa thuan trong Hop dong tin dung TD-TC-CC
s6 36/8/2016 ngay 26/8/2016 cho dén khi thanh toan xong khoan ng gbc nay.
Truong hop trong hop dong tin dung céc bén ¢ thoa thuén vé viéc diéu chinh 1ai
suat cho vay theo timg thoi ky ctia Quy tin dung L cho vay thi 13i suat ma khach
hang phai tiép tuc thanh toan cho Quy tin dung L ciing duoc diéu chinh cho phu
hop v6i su diéu chinh 14i suat ciia Quy tin dung L cho vay.

2. V& chi phi thdm dinh: Budc ba Pham Thi Hong N phai nop 500.000 dong
(Nam tram nghin dong). Quy tin dung L ndp tam ung s tién 2.000.000 dong, da
chi s6 tién 500.000 dong, con lai s tién 1.500.000 dong Quy tin dung L dugc nhan
lai tai TOa &n nhan dan thanh phd T, tinh Tra Vinh. S tién 500.000 dong khi Chi
cuc Thi hanh 4n dan sy thanh phé T, tinh Tra Vinh thu ctia ba Pham Thi Hong N s&
hoan tra lai cho Quy tin dung L.

3. V& an phi so tham: Budc ba Pham Thi Hong N phai c6 nghia vu ndp
48.003.303 ddng (Bén muoi tam triéu khong tram 1& ba nghin ba trim 1& ba dong)
an phi kinh doanh, thuong mai so tham.



Quy tin dung L khong phai chiu 4n phi kinh doanh, thuwong mai so thAm; hoan
tra lai cho Quy tin dung L 21.550.000 ddng tién tam Gng an phi so thAm da nop
theo bién lai thu s6 0004271 ngay 05/8/2019 cua Chi cuc Thi hanh an dan sy thanh
phd T, tinh Tra Vinh.

4. V& an phi phtic thim: Budc ba Pham Thi Hong N phai chiu 300.000 dong
an phi phuc tham, nhung duoc trir vao so tién tam ung an phi phtic thim ba Pham
Thi Hong N di ndp theo bién lai thu sé 0003868 ngay 22/10/2020 ctia Chi cuc Thi
hanh 4n dan sy thanh phd T, tinh Tra Vinh; ba Pham Thi Hong N d& nop du &n phi
phlc tham.

Budc ba Pham Thi Hong N1 phai chiu 300.000 dong an phi phiic tham, nhung
dugc trir vao sb tién tam Gmg an phi phtc thim ba Pham Thi Hong N1 da nop theo
bién lai thu s6 0003869 ngay 22/10/2020 ctia Chi cuc Thi hanh 4n dan su thanh
phé T, tinh Tra Vinh; b Pham Thi Hong N1 d ndp du an phi phdc tham.

Céc quyét dinh khac ctia 4n so tham khong c6 khang cdo, khang nghi c6 hiéu
luc phap luat ké tir ngay hét han khang cao, khang nghi.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2 Luat
Thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan
su ¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hoic bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, Piéu 7, Diéu 7a,
Diéu 7b va Diéu 9 Luat Thi hanh an dan sy; thoi hiéu thi hanh an duoc thyc hién
theo quy dinh tai Diéu 30 Luat Thi hanh an dén su.

Ban &n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Tra Vinh; THAM PHAN - CHU TQA PHIEN TOA
- TAND thanh phd T;
- VKSND thanh phé T;
- CC THADS thanh phd T;

(da ky)

- Cac duong su;

- Luu ho so vu an.

Téng Vin Vién



