TOA AN NHAN DAN CAP CAO  CONG HOA XA HOI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH DPéc 1ap — Tuw do — Hanh phiic

Ban an s6: 110/2020/HC-PT

Ngay 14 thang 5 nam 2020
“VIv: “Khieu ki¢n quyet dinh hanh
chinh trong linh viec dat dai”.

, ~ NHAN DANH i
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Tham phan - Chii toa phién toa:  Ong Lé Thanh Van

Cdc Tham phan: Ba Tran Thi Thu Thay

Ong Hoang Minh Thinh

- Thuw ky phién toa: Ba Ho Diéu Thiy - Thu ky Toa 4n nhéan dan cip cao
tai Thanh phd HO6 Chi Minh.

- Dai dién Vién kiém sdt nhén din cdp cao tai Thanh phé H6 Chi Minh
tham gia phién tdoa: Ong Vit Thanh Son - Kiém sat vién.

Trong ngay 14 thang 5 nam 2020, tai try s¢ Toa an nhan dan cap cao tai
Thanh pho H6 Chi Minh tién hanh xét xtt phuc tham vu an hanh chinh da thu ly

s0 753/2019/TLPT-HC ngay 20 thang 12 ndm 2019 vé& vigc: “Khiéu ki¢n quyet
dinh hanh chinh trong linh vuc dat dai”.

Do c6 khang cao ciia ngudi khoi kién d6i véi ban an hanh chinh so tham
s6 1404/2019/HC - ST ngay 16 thang 10 ndm 2019 cua Toa 4n nhan dan Thanh
phé HO6 Chi Minh.

Theo quyét dinh dua vu an ra xét xt phuc tham sé 529/2020/QDXX-PT
ngay 28 thang 4 nam 2020 giira cac duong su:

1. Ngwoi khéi kién: Ba Dinh Thi My H, sinh nam 1994 (c6 mit)

Pia chi: 4p 5, xa Ph, huyén B, Thanh phé H6 Chi Minh.

- Nguoi dai di¢n theo uy quyén cho ba H: Ong Nguyén Hoang Ch, sinh
nam 1961. (theo gidy 1y quyén c6 céng chirng sé 006461/2018/CCBH ngay
29/8/2018). (c6 mat)

Dia chi: dudng M, phuong B, quan B1, Thanh phd Ho Chi Minh.
- Nguoi bio vé quyén va loi ich hop phdp cho ba H: Luat su Phan Trong
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E — Poan luat su tinh Binh Phudc. (c6 mat)
2. Ngwoi bi kién: Uy ban nhan dan huyén B, Thanh phé H6 Chi Minh

- Ngwoi dai dién theo ity quyén cho nguoi bi kién: Ong Nguyén Van T -
Chuc vy: Pho Chu tich uy ban nhén dén huyén B. (theo giay uy quyén sé
836/UQ — UBND ngay 20/3/2020). (ving, c6 don xin xét xir vang mat)

Cung dia chi: duong T, thi tran T, huyén B, Thanh pho HO Chi Minh.

- Nguoi bdo vé quyén va loi ich hop phdp cho nguwoi bi kién: Ba Duong
Thi Kim H — Pho trudng phong tai nguyén va moi trudng huyén B. (c6 mat)

3. Ngwoi cé quyén loi, nghia vu lién quan:

3.1. Ba Tra Thi T, sinh nam 1956; (c6 mat)

3.2 Ba Pinh Thi My L, sinh ndm 1981; (vang mat)

3.3 Ba Pinh Thi Hong Ph, sinh nam 1995 (c6 mat)

Cung dia chi: ép 5, xa Ph, huyén B, Thanh phé H6 Chi Minh;

- Nguoi bao vé quyén va loi ich hop phdp cho ba Phic: Luat su Phan
Trong E — Poan luat su tinh Binh Phudc. (c6 mat)

3.4 Ba Pinh Thi Hong C, sinh nam 1972;

Dia chi: 4p 5, x4 Ph, huyén B, Thanh phé H6 Chi Minh.

- Nguweoi dai dién theo ity quyén cia ba Pinh Thi Hong C: Ong Nguyén
Hoang Ch, sinh nam 1961 (c6 mat)

Pia chi: dudng M, Phudng B, quan B1, thanh phé H6 Chi Minh.

3.5. Ba Pham Thi Lé H1, sinh nam 1961; (c6 mat)

3.6. Ong Tran T4n Phi H, sinh ndm 1962. (c6 mit)

Cung dia chi: Quéc 16 50, 4p 5 x& Ph, huyén B, Thanh ph H6 Chi Minh.

NOI DUNG VU AN:

Theo Gidy chung nhan quyén str dung dat s6 C-266442 (sau goi la Glay
C-266442), vao s6 cap gidy ching nhan s6 325/Q3 QSDD ngay 09/12/1995, Uy
ban nhan dan huyén B (sau goi 1a Uy ban B) chimg nhan cho Pinh Van T duoc
quyén st dung 10.080m? dit tai xa Ph huyén B, trong d6 c6 phan dién tich
1.091m? thudc thira 246 t& ban d6 s6 2 loai dat thd vudn.

Ngay 20/7/2018, Uy ban B cap cho ba Pham Thi Lé HI Gidy chimg nhan
quyén str dung dat, quyén s& hiru nha & va tai san khac gan lién véi dat s CL
709333, s6 vao sd cdp GCN: CH 08141 (sau goi Gidy CL 709333) thé hién:

- Vé dat: Ba H1 duoc st dung thira dat s6 548 to ban dd sb 12 véi dién
tich 162,2m?. Thira 548 phéan chiét tir mot phan thira 61, 68 td ban do s6 12
(BDDC), twong mg mot phan thira 246 t& ban d6 s6 02 (TL chinh 1y 1992).
Muc dich st dung dién tich 162,2m? DAt ¢ tai do thi 140m?*; Dat tré)ng cay lau
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nam dién tich 22,2m?.

- Vé nha: Ba H1 duogc cong nhan quyén so hiru nha ¢ d6i véi dién tich
xay dung va dién tich san 111,3m°.

Phan dit dién tich 22,21‘112 va phén nha dién tich 18,7m? nam trong hanh
lang bao vé€ rach khong dugc cong nhan quyén s¢ hiru nha ¢ va quyén st dung
dat &, nhung dugc cong nhan la dat trong cay lau nam.

Ba H khong dong ¥ viéc cip Gidy CL 709333 cho ba H1 nén ngay
30/8/2018 da thuc hién viéc khoi kién tai Toa, yéu cau huy bd.

* Tai Don khoi kien ngay 30/8/2018 cua ba Dinh Thi My H, cac Ban tu
khai, Bién ban lam viéc va Bién ban khéng tién hanh déi thoai dwoc ngay 19
thang 8 nam 2019, nguwoi khoi kién Ba Dinh Thi My H c6 6ng Nguyén Hodng
Ch dai dién theo 1ty quyén trinh bay:

Ong Pinh Van T ¢6 vo 1a Tra Thi T va cac con gdom: Pinh Thi Hong C;
binh Thi My L; Dinh Thi M§ H va Dinh Thi Hong Ph.

Tong dién tich dat theo Gidy C-266442 tir trudc dén nay dng T da chuyén
nhuong cho nhiéu nguoi, da do dac tach thtra dung theo quy dinh phap luat.
Riéng truong hop chuyén nhuong cho ba H1 theo Gidy tay 06/10/1996 trong
gidy tay khong xac dinh duoc dién tich, 6ng T mat ngay 14/03/2014, gidy tay
nay khong con hiéu luc, vo va cac con Ong T phai dugc thong qua.

Nam 2018, ba H1 tién hanh viéc hop thirc hoa phan dat trén va c6 muon
Gidy C-266442 dé tach thira, ba H va cac thanh vién cia ho gia dinh 14 ngudi
thira ké phan dat, khong biét gi vé viéc mua ban, tach thira phan dat giita 6ng T
va ba H1. Ba H1 loi dung vo con cia 6ng T khong biét gi bdi dudng cho
5.000.000 dong dé muon Gidy C-266442. Pay la thu doan gian dbi. Tu 1y do
nay ba H yéu cau Toa an tuyén hity Gidy CL 709333 ma Uy ban B da cap cho
ba H1.

* Tai Van ban so 1166/UBND ngay 05/4/2019, nguoi bi ki¢n Uy ban
nhan dan huyén B ¢é dng Nguyén Van Hong dai dién theo iy quyén cé ¥ kién
nhu sau:

Theo s6 muc ké tai liéu chinh 1y 1992 ¢6 ghi nhan 6ng Pinh Van T s
dung tron thira 246, t& ban dd sb 2, dién tich 1.091 m?. Theo tai liéu BPDC,
phz‘in dét thudc thira 68, to ban do 12, chu st dung dugc ghi nhan ngoai thyuc dia
tai thoi diém 1ap ban dd 1a ba Pham Thi Lé H1 va thtra 61, to ban d6 s6 12, chu
st dung dugc ghi nhan ngoai thyc dia tai thoi diém 1ap ban dd 1a ong Pham Duy
Tan.

Theo xé4c nhan cia Uy ban x4 ngay 19/12/2016 tai Don dang ky cap gidy
do ba H1 1ap ngay 28/11/2016 thi: Piat ¢6 ngudn gbc ciia 6ng Pinh Van T sir
dung, dugc Uy ban B cap gidy ching nhan vao nam 1995. Nam 1999, 6ng T

chuyén nhugng cho ba H1 sir dung (bang glay tay); Nha do ba H1 xay dung
nam 1999 sir dung dén nay; hién khong tranh chép, khiéu nai.



Can ctr To Hop dong chuyén quyén sir dung dat giira ong Dinh Vian T, ba
Tra Thi T va ba Pham Thi Lé H1 1ap ngay 02/5/1999 duoc Uy ban xa xac nhan
ngay 16/6/1999.

Tai Bién ban lam viéc ngay 17/4/2017 ctia Uy ban xa ba Tu c6 thira nhan
viéc chuyén nhuong quyén sir dung nha va dat voi dién tich 162,2m? cho ba H1
va dong y cho ba H1 muon Gidy chung nhan gbc dé ba H1 b tic ho so xin cp
gidy.

Viéc Uy ban B cip Gidy CL 709333 cho ba H1 13 ¢o co sg, ding theo
trinh ty duoc quy dinh tai khoan 2 Piéu 101 Luat Dét dai nim 2013; diém h
Khoan 1 Diéu 31; Piéu 70 Khoan 2 Piéu 82 Nghi Dinh 43/2014/ND-CP ngay
15/5/2014 cua Chlnh phu quy dinh viéc cap gidy chtimg nhan (sau goi 1a Nghi
dinh s6 43). Pé nghi bac yéu cau khoi kién cta ba H.

Tai Ban ty khai va Bién ban khong tien hanh doi thoai dwoc ngay 19
thang 8 nam 2019, Nguoi c6 quyén loi, nghia vu lién quan ba Tra Thi T trinh
bay:

Theo Gidy tay mua ban thi phan dién tich 2 bén thoa thuan 1a chiéu ngang
12m, chiéu dai 6ng T s& dan di chi ranh nén chua xac dinh duoc dién tich dat
mua ban. To Hop dong xin chuyén nhuong quyén st dung dat, chit ky va chit
viét ho tén va ghi cu thé dién tich 162m?/1.091m? 1a khong phai chit viét va chi
ky cua vg chéng ba. Luac 6ng T con sdng, vo chong ba H1 da nhiéu 1an nho ky
gidy to dé xin cap glay nhung ong T khong chiu ky vi trong qua trinh xay dung
bén ba H1 da xay lan ranh dét 1a 60m*. Den khiong T chét bén ba H1 qua muon
Gidy chung nhan gbc dé 1am ho so xin cap gidy, vi ba khong hiéu biét vé gidy to
nha dat nén da cho muon. Theo quy dinh khi tach thira sang tén phai do dac lai
dé 2 bén ky xac nhan ranh giéi, con truong hop cua ba H1 ba khong thay do dac
va gia dinh ba cling khong tham gia vao viéc ky xac nhan ranh gii dat cho ba
H1.

Viéc Uy ban B cép gidy cho ba H1 13 trai phap luét, lam anh huong dén
quyen va loi ich hop phap cua gia dinh ba. Vi vy, ba dé nghi chip nhan Toa an
yéu cau khai kién cua ba H.

* Tai Ban ty khai va ngay 19 thang 8 nam 2019, nguoi c6 quyén loi,
nghia vy lién quan ba Pinh Thi Hong C; ba Pinh Thi My L va ba Dinh Thi
Héng Ph c6 1oi trinh bay giong nguoi khoi kién va ba Tra Thi T.

* Tai Ban tw khai va Bién ban khong tien hanh doi thoai dwoc ngay 19
thang 8 nam 2019, nguoi co quyén loi, nghia vu lién quan ba Pham Thi Lé HI
va 6ng Tran Tdn Phi H trinh bay:

Ngay 06/10/1996, ba H1 c6 mua phén dat thudc thira 246 10 ban dd s6 2
cua ong Dinh Van T va ba Tra Thi T, viéc mua ban c¢o6 1ap glay tay dé cung
ngay. Pén ngay 02/5/1999, hai bén c6 lap lai To hop dong xin du:()’c chuyén
quyén sir dung d4at dé xac dinh dién tich chuyén nhuong 1a 162m? theo hudng
dan cua Uy ban x4 Ph, To Hop dong Uy ban xa Ph c6 xac nhan tinh trang quy
hoach str dung dat. Ngay 03/5/1999 ba H1 1am don xin st dung dit xay dung
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nha & va ba da tién hanh xay dung cip 4 dé &, trong qua trinh xay dung ba bi xir
phat vi pham hanh chinh theo Quyét dinh s6 67/QD- UBV-XP ngay 18/6/2001.
Sau d6 ba duoc ty ban B cip sé nha theo Thong bao sé 8075/TB-UB ngay
11/9/2001. Héng nam gia dinh c6 thyc hi¢n nghia vu thué cho NNT véi dién
tich 162m?. Nam 2016, ba H1 tién hanh 14p hd so xin cdp gidy va da dugc Uy
ban B chap thuén theo 709333. Ong ba khong chap nhan viéc khoi kién cua ba
H.

Tai Bdn dn hanh chinh so tham so6 1404/2019/HC - ST ngay 16 thang 10
nam 2019 cia Toa dn nhdn dan Thanh phé Ho Chi Minh quyét dinh:

Béc yéu cau khoi kién ctia ba Pinh Thi My H vé huy Gidy ching nhan
quyén st dung dat, quyén so hitu nha & va tai san khac gan lién voi dat sé CL
709333, s6 vao s6 CHO08141 ngay 20 thang 7 nim 2018 do Uy ban nhan dan
huyén B cép cho ba Pham Thi Lé H1.

An so tham con tuyén an phi va quyén khang cdo theo luat dinh.

Ngay 28/10/2019 nguoi khoi kién ba Dinh Thi My H lam don khang céo
toan b0 an so tham.

Tai phién toa phic tham nguoi khang céo giir nguyén yéu cau khang céo.

Bao vé quyén loi cho nguoi khai kién luat su cho rang: Ong T khong
chuyén nhuong quyén str dung dat cho ba H1, t& chuyén nhuong cé xac nhan
cua Uy ban nhan dan x4 1a khong dung — hop ddng chuyén nhuong khdng ghi s6
tién. Ba Tu nguoi khdng biét chit nén ¢ xac nhan da sang nhuong cho ba H1
162m? ciing nhu ky giap ranh dé ba H1 cap gidy 13 ky khong ding. Toa so tham
khong dua 6ng T tham gia t6 tung la vi pham. Dé nghi Hoi dong xét xir chap
nhan yéu cau khoi kién huy gidy chiing nhan quyén st dung dat da cap cho ba
H1.

Bao vé quyén loi cho ngudi bi kién cho rang: Ba H1 da tryc tiép quan ly
st dung dat va 1am nha trén dat tir ndm 1999. Qua trinh quan ly st dung ba H1
lam nghia vy thué day du. Khi xem xét don xin cap gidy chang nhan quyén sir
dung dat cua ba H1 huyén d tién hanh théng béo, niém yét cdng khai dung quy
dinh khong ai khiéu nai nén huyén da cap cho ba H1.

~ Quan diém cua vi dai dién Vién kiém sét nhan dan cap cao tai Thanh pho
Ho6 Chi Minh:
- V& tb tung: Hoi ddng xét xtr phic tham va cac duong su da chip hanh
dang phap luat.

- Vé noi dung: Ba H khai kién yéu cau hay gidy chitng nhan quyén st
dung dat ma Uy ban nhan déan huyén B cap cho ba H1, trong pham vi vu an nay
xem xét viéc Cap gidy ching nhan quyen su dung dat dung khong. Cén ctr cac
chuing ctr cho thay trinh ty tha tuc Cap gidy chang nhan quyén sir dung dat 1a
dung phap luat. Ba H khang céo yéu cau giam dinh chit ky caa dng T trong hop
ddng, viéc nay khong can thiét vi thuc té ba H1 quan ly su dung dién tich dat
nay tir nam 1999, 6ng T chét nam 2019 khi con sdng 6ng T khéng khiéu nai
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viéc quan ly sir dung cua ba H1, ban than ba Tu (vor 6ng T) da ky vao hd so dé
ba H1 xin cap giay mot cach tu nguyén. Do d6 dé nghi Hoi dong xét xir khdng
chap nhan yéu cau khang céo cta nguoi khoi kién, git y an so tham.

NHAN PINH CUA TOA AN:

Can ctr cac chiing ¢t ¢d tai hd so, 101 khai caa cac bén duong sy cho thay
viéc Toa an cép so tham khdng chap nhan yéu cau khoi kién cia ba Dinh Thi
M§$ H la ¢6 can cir boi vi:

[1] Theo s6 muc ké tai liéu chinh ly 1992 ghi nhan 6ng Pinh Vin T st
dung tron thira 246 to ban dd s6 2, dién tich 1091m?. Theo xac nhan cua Uy ban
nhan dan xa ngay 19/12/2016 tai don ding ky cap gidy do ba H1 lap ngay
28/11/2016 ghi: Pat c6 ngudn goc cua dng Pinh Vian T sir dung duoc Uy ban
nhan dan huyén B cap gidy chiing nhan vao nam 1995. Nam 1999 dng T bao
cho ba H1 (bang gidy tay) nha do ba H1 xay cét tir nim 1999 dén nay, khdng c6
ai tranh chap. Hop dong chuyén nhuong quyén st dung dat gitra 6ng Dinh Vin
T, ba Tra Thi T va&i ba Pham Thi Lé H1 1ap ngay 02/5/1999 duogc su ching thuc
ctia Uy ban nhan dan x&. Tai bién ban lam viéc tai tru sé Uy ban nhan dan x& Ph
c6 ba Tra Thi T, Pinh Thi M§ H, Pham Thi Lé H1 (bt luc 55 va 106) ba Tu
thira nhan vo chong ba ¢ chuyén nhuong mot phan dat ranh gisi dat hai bén rd
rang, khdng tranh chap khiéu nai gi, ba chi khong ddng y cho ba H1 muon s6 dé
chinh Iy bién dong. Hang nam ba H1 nop thué theo luat dinh.

Can ctr C4C chiing cr ¢0 tai ho so cho thay viéc Uy ban nhan dan huyén B
cap giay chiing nhan quyeén sur dung dat cho ba Pham Thi Lé H1 14 ¢6 can cbr
ding phap luat.

[2] Vé phan minh nguyén don cho rang chi chuyén nhuong cho ba H1
102m? chir khong phai 162,2m” Nguyén don khong xuét trinh chiing cu ching
minh cho 1oi trinh bay cua minh. Chting ctr ¢6 tai hd so dd pha nhan 1oi trinh
bay cta nguyén don cu thé:

- Ngay 02/5/1999 6ng Pinh Van T va ba Tra Thi T 1am hop dong chuyén
nhwong quyén str dung dat cho ba Pham Thij Lé H1 dién tich 162m?%/1091m? ma
6ng T duoc cip so. Trong hop dong cd nodi dung cam két “To hop dong nay chi
c6 gid tri thuc hién khi nao cap cé tham quyén cdp phép giao ddt cho ba Pham
Thi Lé H1” ba H1 da nhéan dat va tryc tiép quan 1y sir dung va 1am nha trén dat
tir nam 1999. Khi lam viéc tai Uy ban nhan dén xa ba Tu thira nhan c6 béan cho
ba H1 162m? (14t luc 106).

- Ba H1 da duoc cip s6 nha tir ndm 2001 va s6 ho khau tir ndm 2010.



- Trudc khi cap gidy chang nhan quyén sir dung dat cho ba H1 co quan
chtrc nang da tién hanh niém yét cong khai theo quy dinh (bat luc 107, 108, 109
va 110) hét thoi gian niém yét ban than nguyén don khong co y kién gi.

- Co quan chtic ning cap gidy chang nhan quyén sir dung dat cho ba H1
va diéu chinh ty 1& giam dbi vai gidy ching nhan quyén sir dung dat caa dng T.

[3] V&i cac ching ctr nhu da phén tich va vién dan néu trén cho thay qua
trinh xem xét cip gidy chung nhan quyén sir dung dat caa Uy ban nhan dan
huyc;n B d6i voi truong hop cua ba tham Thi Lé H1 la ‘phu hop vai khoan 2
bieu 101 Luat dat dai 2013 va diém h khoan 1 Diéu 31 ’Nghi dinh so
4§/ZQ14/ND.CP ngay 15/5/2014 cua Chinh pha quy dinh chi tiét thi hanh mot
so dieu cua Luat dat dai.

~Tu phan tich trén bac yéu cau khang cao cua ba Pinh Thi My H, gitt y 4n

so tham.

Do khéng céo khong duoc chip nhan nén ba H phai chiu an phi hanh
chinh phuc tham.

Vi cac lé trén,

QUYET PINH:

Can ctr khoan 1 Biéu 241 Luat t tung hanh chinh.

~ Khaéng chap nhan yéu cau khang co cta ba Binh Thi My H. Giit y so
tham s6 1404/2019/HC - ST ngay 16 thang 10 nam 2019 cua Toa an nhan dan
Thanh pho Ho Chi Minh,

- Can ctr Khoan 1, Khoan 2 Piéu 3; Khoan 1 Piéu 30; Khoan 2 Piéu 32;
diém a Khoan 2 Diéu 116; Khoan 1 DPiéu 158; diém a Khoan 2 biéu 193 Luat
T6 tung hanh chinh;

- Can cir Khoan 2 Diéu 101; Diéu 105 Luat DAt dai nim 2013;

- Can clr diém h Khoan 1 Piéu 31; Piéu 70 va Khoan 2 Dicu 82 Nghi
dinh 43/2014/ND-CP ngay 15/5/2014 cta Chinh pht quy dinh chi ti€t thi hanh
mot sO di€u cua Luat Dat dai.

- Can cir Nghi quyét s 326/2016/UBTVQH14 ngay 30/12/2016 vé an
phi, 1¢ phi Toa an.

Tuyén xir:

1/ Bac yéu cau khai kién cta ba Dinh Thi My H vé viéc dé nghi huy Giay
ching nhén quyén sir dung dat quyén so hitu nha & va tai san khac gin lién véi
dat s6 CL 709333, §0 vao so6 CHO8141 ngay 20 thang 7 nam 2018 do Uy ban
nhan dan huyén B cap cho ba Pham Thi L¢ HI.

2/ Vé én phi: Ba Dinh Thi My H phai chju 300.000 dong &n phi hanh
chinh phuc tham. Chuyén so6 tién tam tng an phi (theo bién lai thu so 0024906



ngay 06/11/2019 - do 6ng Nguyén Hoang Ch nép thay - cua Cuc thi hanh dn
dan sy Thanh pho Ho Chi Minh) thanh an phi phac tham.

3/ Cac ndi dung khac cua quyét dinh ,én so tham khong c6 khang céo,
khang nghi c6 hi€u lyc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhgn: , TM. HOI PONG XET XU PHUC THAM
- Toa dn nhén dén t0i cao; = THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP. H6 Chi Minh; °

- TAND TP. H6 Chi Minh;

- VKSND TP. Hb Chi Minh;

- Cuc Thi hanh an dan sy TP. H6 Chi Minh;

- Céac duong su;

- Luu VP, HS.

Lé Thanh Van



