TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap — Ty do — Hanh phiic

Bén 4n sb: 857 /2019/HS- PT
Ngay: 31/12/2019

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

Véi thanh phin Hpi dong xét xie phiic thim gom co:

- Thdm phdn - Chii toa phién toa: Ong Lé Thanh Vin

- Cdc tham phén: Ong Pham Coéng Muoi

Ong Hoang Minh Thinh
Thu ky ghi bién ban phién toa: Ong Lé Puc Anh - Thu ky Toa 4n nhan
dan cap cao tai Thanh pho H6 Chi Minh.

Dgi di¢n Vign kiém sdt nhan dén cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Nguyen Tri Diing - Kiém sat vién.

Trong ngay 31 thang 12 nam 2019, tai Try s¢ Toa an nhén dén Cap cao tai
Thanh pho H6 Chi Minh, tién hanh xét xir phtic tham vu an hinh sy dé thy ly so:
532/2019/TLPT- HS ngay 20 thang 9 ndm 2019 doi vdi bi cdo Ngd Thanh Ph.
Do c6 khang cao cua bi cao va khang cao cua ngudi c6 quyén 191, nghia vy lién
quan doi v6i ban an hinh sy s6 54/2019/HS-ST ngay 03/9/2019 cua Toa an nhan
dan tinh Bong Nai.

Bi cao khang céo:

- Bi cdo: Ngd Thanh Ph, sinh nam 1983 tai Long An; noi dang ky thuong
trll va noi cu tri: Ap T, Xd L, huyén C, tinh Long An; qudc tich: Viét Nam; dan
toc: Kinh; ton gido: Phat gido; trinh d§ hoc van: 6/12; nghé nghiép: Lai tau thuy;

Cha: Ngo Vin Tr; me: Phan Thi H; vg: Nguyén Thi Thanh L va c6 03
con,

Tién &n: Khong;

Tién su:

+ Ngay 09/02/2018 bi Cong an thanh phd B ¢ Quyet dinh xur phat vi
pham hanh chinh s6: 12/Qb-XPVPHC d6i v6i Ngd Thanh Ph 3.500.000 dong
v€ hanh vi khai thac khoang san lam vat liéu xay dung thong thuong (bom, hut
cat tri phep).

_ *+ Ngay 04/4/2018 bi Cong an thanh phé B xtr phat hanh chinh 2.000.000
dong vé€ hanh vi khai thac khodng san lam vat li¢u xay dung thong thuong (bom,
hat céat trai phép).



Bi cdo tai ngoai (c6 mat).

- Nguwoi ¢é quyén loi, nghia vu lién quan c6 khang cao:

1/ Ba Tra Thi L1, sinh nam: 1966; (c6 mit)

Pia chi: duong D, Phuong 1, Quan 8, Thanh phd HO Chi Minh;
2/ Ba Nguyén Thi Thanh L, sinh nim 1989 (c6 mit)

DPia chi: ép T, xa L, huyén C, tinh Long An;

- Nguoi bdo vé quyén va loi ich hop phap cho ba Tra Thi L1 ¢ ludt su:
V0 Tuan A — Doan luat su Thanh phd H6 Chi Minh. (c6 mat)

NOI DUNG VU AN:

Theo cédo trang va ndi dung an so tham néu hanh vi pham ti cua bi cao
nhu sau:

1. Noi dung chinh:

Ngay 01/10/2018, Ngd Thanh Ph khong c6 gidy phép khai thac cat, nhung
van thoa thuan vdi Nguyén Xuan T, vé viéc Ph s& bom, hut cat trai phép trén
song Dong Nai, d& ban cho T véi gia 100.000 dong/m®. T dua cho Ph so dién
thoai ctia Hira Thanh Phl, 1a thuyén truéng Sa lan SG-7105 do T thué, dé lién hé
dia diém giao nhan cat. Khoang 01 gio ngay 02/10/2018, Ph goi dién thoai cho
Ph1, huéng dan Sa lan SG-7105 dén Km43 song Pong Nai thudc phuong B,
thanh phd B, dé bom, hut cat; trén sa lan c6 Nguyén Van Ch 1a nguoi gitp viéc.
Ngd Thanh Ph diéu khién Ghe tai s6 ding ky LA-07199 c6 trang bi hé thong
bom hut cat (tu ché), trén ghe ¢6 V& Hoang Ph2, V3 Van B, Phan Qudc Th va
Nguyén Vin Q (chua 13 lai lich), cung véi nhau thyc hién hanh vi bom, hat cat
trén song Theo sy phan cong cua Ph, V& Hoang Ph2, Phan Quoc Th, Nguyén
Van Q va Vo Vién B, cung nhau van hanh hé thdng bom, hut cat, gom: 01 dong
co duoc ddu ndi voi 03 dau bom cing dng bom, duong kinh éng 25c¢m; trong
d6, 01 dau bom dung dé hat nude, rdi day Xuéng day song lam toi cat, 01 dau
bom dung dé hut cat duge gan v6i 01 thanh kim loai dai khoang 20m, nham dua
dau 6ng xubng sat day song, 01 dau bom dung dé hit cat tir khoang chira ctia
ghe tai 1én sa lan SG-7105.

Pén khoang 03 gi' 30 phut sang ngay 02/10/2018, trong lic Ph dang thyc
hién hanh vi bom, hut cat trai phép néu trén, Phong Canh sét kinh té - Cong an
tinh Pong Nai kiém tra, 1ap bién ban va tam giir tang vat gdm: 01 Ghe tai gd sd
dang ky LA-07199 c6 gan hé thong bom hiit cat (tu ché) do Ngd Thanh Ph diéu
khién, 01 Sa lan thép sé dang ky SG-7105 do Hara Thanh Phl diéu khién va
172,971 m® cat khai thac trai phép chira trén 02 phuong tién néu trén (but luc tir
s6 58 dén 80).

Hb so duoc chuyén dén Co quan Canh sat diéu tra co thim quyén. Két
qua x4c minh thé hién, tir thang 01/2018 dén thang 3/2018, Ngd Thanh Ph di 02
lan bi Cong an thanh phd B xir phat vi pham hanh chinh vé hanh vi khai thac
khoang san 1am vat liéu xdy dung (bom hut cat trai phép, da dugc néu cu thé &
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phan 1y lich bi c4o).
2. Binh gia:

Két luan dinh gia tai san sb: 52/TCKH-HPDG ngay 02/3/2019 ctia Hoi
déng Dinh gia tai san trong td tung hinh sy thanh phé B, xac dinh: Tai thoi diém
thang 10/2018, 172,971m® cat, loai cat tap chét, tri gid 23.351.000d (hai muo1i ba
triéu ba trim ndm muoi mot nghin dong).

3. Vit chung:

- 172,971m® cat, dang tam gitr tai B2 noi dia thp(f)c Cong ty trach nhi¢m
htru han Thuong mai - Dich vu Q (phuong A, thanh pho B).

- 01 Ghe tai gd, s6 dang ky LA-07199 véi s6 luong, kiéu va cong suat
may chinh: 01 may Yanmar - 4, DEDC - 0474, 70CV, c6 gan hé thong bom, hit
cat (tu ché) gdm 01 dong co hiéu NISSAN DIESEL (s6 hiéu ZEXEL 225/1150
NP-EP/RFD200/1400PF31DHR 105489-3400; 14001-97149 4026) gan véi 03
dau bom cung ong bom; 01 Gidy chimg nhan ding ky phuong tién thuy noi dia
s6: 7199/PK do S¢ Giao thong van tai tinh Long An cap ngay 16/01/2017; 01
Gidy chung nhan an toan k¥ thuat va bao vé moi trudng phuong tién thiy noi
dia s6: 00100/18S50 do Trung tam Pang kiém phuong tién thuy ndi dia Thanh
phd Ho6 Chi Minh cap ngay 11/01/2019.

- 01 Sa lan s6 diang ky SG-7105, s6 dang kiém V50-06669, kich thudc: L
X B X D X d 36500 X 7.000 X 2.950 X 2.620, c6 tong cong suat 290.0; 01
Gidy chung nhan dang ky phuong tién thity ndi dia sé: 5297/PK do S¢ Giao
thong van tai Thanh phd HO Chi Minh cip ngay 12/8/2015; 01 Gidy ching nhan
an toan ky thudt va bao vé modi truong phuong tién thuy nodi dia sb:
00619/18V62 do Chi cuc Pang kiém Long An cip ngay 19/4/2018 thudc so hitu
cua ba Tra Thi L1.

4. Cac ngi dung khac co lién quan:

- Nguyén Xuan T biét rd Ngd Thanh Ph bom, hut cat trai phép trén song
Pong Nai, nhung van thoa thuidn mua cat v6i Ph; T da diéu dong Sa lan SG -
7105 dén dia diém Ph bom, hut cat dé nhan cat; tuy nhién, T chua bi xr phat vi
pham hanh chinh vé hanh vi khai thac tai nguyén, chua bi két an vé toi nay va
khéi luong cat khai thac trai phép tri gia 23.351.000 dong, chua du dinh lugng
dé truy ctru trach nhiém hinh sy; Co quan Canh sat diéu tra - Cong an tinh Pong
Nai di dé nghi co quan c6 tham quyén xir phat vi pham hanh chinh d6i véi T
theo quy dinh phap luat.

- V6 Hoang Ph2, V& Vian B va Phan Quéc Th (1a ngudi lam thué cho Ph.
Tuong ty nhu trudng hop cua T, chua du co so dé truy ctru nhiém hinh su; Co
quan Canh sat diéu tra - Cong an tinh Pong Nai dd dé nghi co quan c6 thim

quyén xir phat vi pham hanh chinh d6i voi nhitng ngudi nay theo quy dinh phap
luat.

- Hura Thanh Phl va Nguyén Vin Ch (12 nguoi 1am thué cho ba Tra Thi
L1) khong biét hanh vi bom, hut cat ciia Nguyén Xuan T va Ngd Thanh Ph I
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trai phép, nén Co quan Canh sat diéu tra - Cong an tinh Pong Nai khong xu 1y.

- Vién Kiém sat nhan dan tinh DPong Nai dd ban hanh Quyét dinh tra hd
so vu an dé diéu tra bod sung s6: 396/QD-VKS-P3 ngay 02/4/2019, yéu cau lam
r0 hanh vi ciia nhitng nguo1 ¢6 lién quan.

- Nogay 07/,6/2019, Co quan Canh sat diéu tra - Cong an tinh Béng Nai
ban hanh Ban Két luan djéu tra bo sung vu an hinh sy dé nghi truy t6 so:
1235/BKLDTBS-PCO03, thé hién cac ndé1 dung nhu da néu trén.

* Tai ban an hinh sy so tham s6 54/2019/HS-ST ngay 03/9/2019 ciia Toa
an nhan dan tinh Bong Nai.

Tuyén b bi cao Ngd Thanh Ph pham t6i “Vi pham quy dinh vé khai thac
tai nguyén”;

Ap dung diém d khoan 1 Piéu 227; diém i, s khoan 1, 2 Piéu 51 cua Bo
luat Hinh sy nam 2015 (sira d6i, b6 sung nam 2017);

Xu phat bi cao Ngbé Thanh Ph 01 (mét) nam tu; thoi han tu tinh tir ngay
bat thi hanh an.

An so tham con tuyén xur 1y tang vat, &n phi va quyén khang céo theo luat
dinh.

- Ngay 06/9/2019 bi cao Ngo Thanh Ph khang cdo xin dugc hudng an
treo.

- Ngay 10/9/2019 ba Tra Thi L1 khang c4o yéu cu tra lai chiéc sa lan va
cac giay to lién quan dén sa lan cho ba.

- Ngay 04/9/2019 ba Nguyén Thi Thanh L khang cdo cho rang chiéc ghe

ma cap so tham thu giwr 1a tai san chung cua vo chong, yeu cau tra lai cho ba 2
chiéc ghe.

* Tai phién toa phuc tham bi céo, nguoi c6 quyén loi, nghia vu lién quan
gilt nguyén yéu cau khang cao;

Quan diém cua dai dién Vién kiém sat nhan dan cép cao tai Thé}nh phé Ho
Chi Minh: Bi cao Ph da bi xtr phat hanh chinh nhung sau d6 lai ti€p tuc khai
thac cat trai phép nén cap so thdm xir phat bi cdo 01 ndm tu ve t0i “Vi pham quy
dinh vé khai thac tai nguyén” la c6 can cu ding phap luét. Bi cao khang cao
nhung khong c6 tinh ti€t moi do do, dé nghi Hoi dong xét xtr khong chap nhén
yéu cau khang cdo cua bi cdo, gilt y 4n so tham.

Dbi v6i yéu cau ciia ba Ly: Ba Ly yéu ciu tra % gia tri chiéc ghe 1a khong
co6 can cu vi do 1a phuong tién thuc hién hanh vi pham toi.

NHAN PINH CUA TOA AN:

Tai phién toa phuc tham, bi cdo thtra nhan toan by hanh vi pham tdi cua
minh, d61 chiéu véi cac chirg cur ¢6 tai ho so Ho1 dong xét xir phiic tham xét
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thay viéc Toa an cip so tham két luan Ngd Thanh Ph pham tdi “Vi pham quy
dinh vé khai thdc tai nguyén” 13 c6 can ctr, dung nguoi, ding t6i boi cac 18 sau:

[1] Ngay 01/10/2018, Ngb Thanh Ph khong co gidy phép khai thac cat,
nhung van thoa thuan véi Nguyén Xuan T 1a s& bom, hut cat ban cho Nguyén
Xuan T véi gia 100.000 ddng/m®. T cho s dién thoai dé Ph lién hé Htra Thanh
Ph1 - thuyén truong Sa lan SG-7105 do T thué dé lién hé giao nhan cat. Khoang
01 gio ngay 02/10/2018 Ph béo cho Phl huéng dan Sa lan dén Km43 song Pong
Nai thudc phuong B1, thanh phd B dé bom, hut cat;

Pén khoang 03 gio 30 phut sang ngay 02/10/2018 trong luc dang bom,
hut cat thi Ph bi co quan chirc nang bat giit, tang vat thu giir khi bat 1a 172,971
m?® cat khai thac trai phép dang chua trén Sa lan va ghe tai gd. Hanh vi cua bi
c4o da pham vao toi “Vi pham quy dinh vé khai thdc tai nguyén” tdi pham va
hinh phat quy dinh tai diém @ khoan 1 Diéu 227 B6 luét hinh su 2015 (stra doi
nam 2017).

[2] Bi cao khong co tinh tiét tang nang trach nhi¢m hinh su, viéc bi cdo bi
Xur phat hanh chinh day 1a tinh tiét dinh t6i dé xem xét trach nhiém hinh su. Tinh
tiét giam nhe: Bi cdo pham toi lan dau va thudc truong hop it nghiém trong,
thanh khan khai bdo, an nan hdi cai, bi cdo thudc dién ho c6 kho khan vé cudc
song, bi cdo 1a lao dong chinh, gia dinh c6 cong véi cach mang cu thé 6ng Ngo
Van L va ba Do Thi H (ng ba ngi bi cdo) duge tang thuong Huan chuong
khang chién hang nhi thudc céc truong hop quy dinh tai diém i, s khoan 1, 2
Picu 51 Bo luat hinh su. Toa SO tham x{r phat bi cdo 01 nam tu 14 c¢6 cin ctr,
dung phap luat. Vi céc tinh ‘get giam nhe nhu da phan tich ¢ trén Hoi dong x€ét
xur thay bi cdo du di€u kién d¢€ dugc hudng an treo theo quy dinh tai Diéu 65 B
luat hinh sy nam 2015 va Nghi quyét 02/2018/NQ — HDTP ngay 15/5/2018 cua
Hoi dong tham phan Toa an nhan dan tdi cao.

[3] Xét khang céo cua ba Nguyén Thi Thanh L vé viéc xin lai chiéc ghe
go Ghe tai g0, s0 dang ky LA — 07199 do S¢ giao thong vén tai tinh Long An
cap gidy chimg nhan dang ky phuong tién thity ndi dia do bi cao Ngb Thanh Ph
ding tén chu phuong tién. Ph da st dung ghe nay lam phuong tién thuc hién
hanh vi pham t0i, Toéa so tham tich thu xung cong quy Nha nuéc dbi véi ghe
trén la ding, bac yéu cau khang cao ctia ba Nguyén Thi Thanh L.

[4] Xét khang cdo ctia ba Tra Thi L1 vé viéc yéu cau tra lai Sa lan ma cip
so tham da tich thu xung cong.

Theo céc ching cir ¢6 tai hd so cho thdy ngay 12/9/2018 Nguyén Xuan T
lam hop ddng thué Sa lan cta ba Tra Thi L1, trong hop dong khong ghi s tién
thué hang thang, nhung theo 151 khai ctia ba Lé va ctia T thi tién thué Sa lan 1a
75.000.000 dong/thang, muc dich thué 1a dé van chuyén hang hoa. Viéc Nguyén
Xuan T sir dung Sa lan thué dé van chuyén cat khai thac trai phép ba Tra Thi L1
hoan toan khong biét, 1a chii phuong tién ba Tra Thi L1 khong co 15i trong van
dé nay.

Toda so tham vién dan hop ddng thué quy dinh 6ng Nguyén Xuan T phai
hoan toan chiu trach nhiém vé tinh hop phap ciia hang hoa va phai boi thuong
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phuong tién néu bi co quan chiic ning tam git, tich thu, dé tir d6 tuyén tich thu
Sa lan xung céng va nhan dinh ba L& ¢ quyén kién Nguyén Xuan T bang vu an
dan sy. Nhan dinh va quyét dinh ctia cip so tham 1a khong phu hop voi quy dinh
ctia phap luat boi 18: Viéc quy dinh nghia vu bdi thuong cua nguoi thué phuong
tién trong hop dong 1a rang budc trach nhiém cia nguoi thué, yéu cau ho khong
dugc st dung phuong tién thué vao viéc pham phap. Néu noéi rang thoa thuin
nhu trén déng nghia voi viée chii phuong tién biét ngudi thué sir dung phuong
tién thué vao hanh vi pham phap thi thoa thuan d6 vo hiéu vi vi pham diéu cim,
hop d6ng khong co gia tri thuc hién.

Tir nhing phén tich trén chap nhan yéu cau khang céo cia ba Tra Thi L1
stra an so tham, tra lai Sa lan s6 dang ky SG.7105 cho ba Tra Thi L1.
Vi cac Ié trén,
QUYET PINH:

Can ctr diém b khoan 1 Diéu 355 B6 luat T tung hinh sy.

Chép nhan yéu cau khang c&o cia bi cao Ngd Thanh Ph, chap nhan yéu

cau khang cao cua ba Tra Thi L1, khong chap nhan yéu cau khang cdo cua ba
Nguyén Thi Thanh L. Sta 4n so tham sO 54/2019/HS-ST ngay 03/9/2019 cua
Toa an nhan dan tinh Pong Nai.

1. Hinh phat:

Ap dung diém d khoan 1 Diéu 227; diém i, s khoan 1, khoan 2 Piéu 51;
biéu 65 B¢ luat Hinh sy nam 2015 (swa_d6i nam 2017); Nghi quyét
02/2018/NQ — HDTP ngay 15/5/2018 cua Hoi dong thdm phan Toa an nhén dan
to1 cao.

Xt phat bi cao Ngd Thanh Ph 01 (mdt) ndm tu ve toi “Vi pham quy dinh
vé khai thac tai nguyén” nhung cho bi céo dugc hudng an treo. Thoi gian thu
thach la 24 thang ké tir ngay tuyén an phuc tham.

Giao bi cao cho Uy ban nhan dan xa L, huyén C, tinh Long An dé giam
sat, gido duc trong thoi gian thir thach.

Trudng hop bi cdo thay doi noi cu tra thi thyc hién theo khoan 1 Diéu 69
cua luat Thi hanh an hinh su.

Trong thoi gian thir thach, nguoi duge huong an treo ¢ y vi pham nghia
vu 02 lan tr6 1én thi Toa an co thé quyét dinh budc nguoi duge huong an treo
phai chap hanh hinh phat tu cia ban an da cho hudng an treo.

2. Xu ly vat chung:

~ Ap dung Diéu 47 cuia B9 luat Hinh sy, diém b khoan 3 Dicu 106 By luét
T6 tung hinh suy;

2.1. Tich thu sung cong quy Nha nu¢c: 01 ghe tai g0, s6 dang ky LA-

07199 véi sé luong, kiéu va cong suat may chinh: 1 may YANMAR-4 — DEDC
— 0474 — 70CV; ghe c6 gan hé théng bom, hat cat (fw ché), gdbm: 01 dong co
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hieu  NISSAN  DIESEL  (sé  hiéu  ZEXEL  225/1150  NP-
EP/RFD200/1400PF31DHR 105489-3400; 14001-97149 4026) gin véi 03 dau
bom cung 6ng bom; 01 gidy chimg nhan ding ky phuong tién thuy ndi dia sé:
7199/PK do S¢ giao thong van tai tinh Long An cip ngay 16/01/2017, chu
phuong tién Ngb Thanh Ph; 01 Gidy chimg nhén an toan k¥ thuat va Bao vé moi
truong phuong tién thuy ndi dia s6: 00100/18S50 do Trung tdm diang kiém
phuong tién thiy ndi dia Thanh phé H6 Chi Minh cip ngay 31/01/2018, chu
phuong tién Ngo Thanh Ph.

2.1. Tra lai cho ba Tra Thi L1: 01 Sa lan sé ding ky SG.7105, s6 dang
klém V50-06669, kich thude: L X B X D X d: 36.500 X 7.000 X 2.950 X 2.620,
tong cong suat 290.0 (CV); 01 Gidy ching nhan dang ky phuong tién thuy noi
dia s6: 5297/PK, do S¢ giao thong van tai Thanh phé H6 Chi Minh cdp ngay
12/8/2015, cha phuong tién ba Tra Thi L1; 01 Giay ching nhan an toan ky thuét
va Bao v¢ moi truong phuong tién thuy n@i dia s6: 00619/18V62 do Chi cuc
Ping kiém Long An cap ngay 19/4/2018, chu phuong tién ba Tra Thi L1.

Hai phuong tién néu trén (01 ghe tdi gé va 01 Sa lan), hién Co quan Canh
sat diéu tra - Cong an tinh Pong Nai dang giri tai Doi canh sat giao thong duong
thily — Phong canh sét giao thong tinh Pong Nai quan 1y va giao cho chi phuong
tién trong coi (Cong van so: 2094/CSPT — PCO3 ngay 02/7/2019 ciia co quan
Cdnh sat diéu tra - tinh Pong Nai — biit luc s6 337).

Céc gidy to c6 lién quan dén (01 ghe va Sa lan) hién do Cuyc thi hanh 4n
dan su tinh Dong Nai dang tam gitr (theo bién ban giao nhdn vat chimg, tai san
ngay 26/6/2019, phiéeu nhap: NK190053 — but luc so 336)

3. V& an phi: Bi cao Ngb Thanh Ph khong phai chiu an phi hinh sy phiic
tham.

Cac nodi dung khac cua quyét dinh an so tham khdng c6 khang céo, khang
nghi co6 hi¢u luc ké tir ngay hét thoi han khang cdo, khang nghi.

Ban an phuc tham co6 hiu luc ké tir ngay tuyén an.

TM. HQI PONG XET XU PHUC THAM
Noi nhin THAM PHAN - CHU TQA PHIEN TOA

- Toa 4n nhan dén tdi cao;

- VKSND cép cao tai TP.HCM;

- TAND tinh Dong Nai;

- VKSND tinh Dong Nai;

- Cyc thi hanh 4n dan sy tinh Ddng Nai;
- S¢ Tu phép tinh Dng Nai;

- Cong an tinh Ddng Nai;

- Luu.

Lé Thanh Van



