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VIv tranh chap “Hop ddng
thué khoan”.

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TIEN GIANG

- Thanh phan Héi dong xét xir phiic tham gom co:

Tham phan - Cha toa phién tdoa: Ong V6 Trung Hiéu;

Cac Tham phan: Ba Nguyén Thi Sim Huong;

Ba Tran Thi Kim Em.

- Thw ky phién toa: Ong Tran Quang Minh, Thu ky Toa an nhan dan tinh
Tién Giang.

- Pai di¢n Vién kiém sdat nhéan dan tinh Tién Giang tham gia phién toa: Ba
Lé Thi Thim - Kiém sat vién.

Ngay 08 va 15 thang 7 nam 2019, tai tru sé Toa an nhan dan tinh Tién Giang
xét xtr phuc tham cong khai vu an dan su thu 1y s 107/2019/TLPT-DS ngay
19/3/2019 vé viéc tranh chap: “Hop dong thué khodn™.

Do ban an dan su so tham s6 122/2018/DS-ST ngay 27/11/2018 cua Toa 4n
nhan dan thanh phd M, tinh Tién Giang bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xur s6 142/2019/QP-PT ngay 25/3/2019 giira
cac duong su:

-Nguyén don: Lé Tan T1, sinh nim 1968;

Pia chi: Ap T, xa T, TP. M, Tién Giang.

Nguoi dai dién theo Gy quyén cia 6ng Tai: Nguyén Thi My H, sinh nim 1979;
Pia chi: S6 19/8A, Lé Thi Hong Gam, phuong 6, TP. My Tho, Tién Giang.

- Bi don: Tran Huynh T2, sinh nim 1976;

Dia chi: 153D, 4p M, xa M, TP. M, tinh Tién Giang.

- Ngudi ¢6 quyén loi, nghia vu lién quan: Phan Vin T3.
Dia chi: S6 02 dudng N, phuong 1, TP. M, tinh Tién Giang.
- Nguoi khang cdo: Nguyén don 6ng Lé Tan T1.

NOQI DUNG VU AN:
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Theo bdn dn so tham, nguyén don va nguoi dai dién theo 1y quyen cua
nguyén don chi Nguyén Thi My H trinh bay:

Ngay 16/5/2017 6ng T1 c6 hop ddng thué ong T2 thi cong cai tao cong trinh
can nha toa lac tai s6 02, duong N, phuong 1, thanh ph M, tinh Tién Giang theo
ban vé& thiét ké. Hop dong nay 1a khoan theo khéi lugng chtr khong phai 1a khoan
theo cong viéc. Ong T2 dong ¥ nhan thi cong véi hinh thirc va thanh toan chi phi
phat sinh néu c6. Ong T2 c6 nhan trudc cua 6ng T1 s tién 480.000.000 dong,
thoi gian thi cong 1a 04 thang tir ngay 14/5/2017 dén ngay 14/9/2017.

Dung hen thang 9 6ng T1 da hoan thanh cong trinh. Ngay 20/9/2017, 6ng T2
giao bang tinh chi phi xdy dung thuc té cho ong T1 ky tén dé nghiém thu véi gia
tri 1a 600.790.000 dong.

Trong thi cong thi c6 phan san hanh lang 1au 01 va phan san thuong khac véi
ban v&. San 1au 01 theo thiét ké 1a giir lai cai tao nhung do thuc té bi muc & san
lau 01 (phan hanh lang) nén chi nha yéu cau thao d&, do méi phan san bé tong
hanh lang 1au 01 véi dién tich 1a 41,2m?2. Tién nhan cong cai tao gia 1.100.000
d6ng/m? bao gom: lat gach, xdy tudng, t6 tuong. Con d6 san bé tong hanh lang
lau 01 thi gia nhan cong 1a 1.500.000 déng/m? x 41.2m? 14 61.800.000 dong. Pay
la phat sinh thém ngoai ban vé nén 6ng T2 phai tra thém cho 6ng T1.

Phan san thuong cin nha trude khi cai tao 1a mai tole, khong phai 1a san bé
tong. Ong T1 d6 san bé tong cho phan san thuong, sau khi d6 san bé tong thi chu
nha thay sir dung dugc nén di yéu cau 16t gach ma khong hop tole.

Phan 16t gach voi phan lop tole gia nhan cong 1a twong duwong nhu ong T2
trinh bay 1a dung. Phan san thugng d6 ma&i mai bé tong gia nhan cong lat gach 1a
700.000 dong/m? x 99,56m? 1a 69.692.000 dong. Pay 1a phan khoi luong phat
sinh.

Ong T1 ddng ¥ trir 21.300.000 dong cong dong tran thach cao vi ong T2 da
tra tién phan nay. Do d6, 6ng T1 yéu cau ong T2 tra lai cho 6ng T1 80.716.000
ddng duoc tinh nhu sau: 600.796.000 ddng (theo ban chi phi xay dung thyuc té) —
480.000.000 dong (tién tam ung) — 21.33.000 dong (cong déng tran thach cao) —
8.750.000 dong (cong lat gach nén khong thuc hién do thay doi thiét ké 16t san
96). Nhu vay ong T1 yéu cau 6ng T2 phai tra s tién 80.716.000 déng chua thanh
toan, ngay sau khi an c6 hiéu luc phap luat.

* Bi don 6ng Tran Huynh T2 trinh bay:

Ngay 16/5/2017 6ng c6 thué 6ng T1 thi cong stra chira, cai tao cong trinh
nha ¢ tai s6 02, duong N, phudng 1, thanh phd M, tinh Tién Giang véi hinh thuc
hop dong: Khoan gon phan nhan cbéng xdy dung theo ban vé véi gia la
462.000.000 d¢éng (1.100.000 dong x 420m?) khong bao gdbm phan nhéan cong,
dién, nudc va son. Ong T1 phai thuc hién tat ca noi dung trong ban vé thiét ké
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véi gia tri khoan gon 1a 462.000.000 dong. Nhitng gi c6 trong ban vé& khong thuc
hién thi tinh 1a phat giam, nhitng gi phat sinh thém ngoai ban vé thi tinh 1a phat
tang.

Trong khi thi cong thi phan san lau 1 va phan san thuong 1a khac véi ban vé.
San 1au 1 theo thiét ké 1a gitr lai cai tao nhung do thuc té phan hanh lang san 1au
1 bi muc nén chii nha thong nhat 1a @6 moi phan san bé tong hanh lang 1au 1 Véi
dién tich 12 41,2m? Theo ban thiét ké thi gia 1.100.000 déng/m?, thuc té do khong
c6 1am nén khong tinh. Tién cong khi thuc hién d6 moi thi phan nhan céng dugc
tinh 1a 30% cta 206.000.000 dong 1a 61.800.000 dong (twong duwong khoang
1.500.000 dong/m?). Do phan san phat sinh d6 méi gia thoa thuan véi chu nha 1a
5.000.000 ¢dng/m? sau d6 mai tinh tién nhan cong 1a 30% trén gia tri d6 nén gia
nhan cong/m? khong chan.

Theo ban vé& thi mai bé tong cbt thép lop tole dugc tinh gdp vo phan tang
thuong c6 dién tich 1a 117,24m? x 1.100.000 déng/m? = 129.140.000 dong.

Thuc té: Sau khi cai tao phan san tang thuong thi phan san thuong ong T1
d6 mai dén giai doan chuan bi lop tole thi chu nha bé phan lop tole ma chi lat
gach 1én d6. Phan nhan cong 16t gach tinh 50.000 dong/m? so véi cong viéc lop
tole trong duong nén phan nay gia tri van 1a 129.140.000 dong (khong cd phat
tang hay phat giam).

Ngoai ra thi cong dong tran thach cao 14 21.300.000 dong do 6ng tra nén yéu
cau 6ng Tai can trir lai cho ong.

Ong khong dong ¥ c6i yéu cau khaoi kién ciia ong T1 vi:

Gia tri quyét toan = (chi phi xay dung thuc té) — (chi phi phat giam) — (chi
phi tam tng) = 600.796.000 déng — 45.320.000 dong (phat giam phan dién tich
san hanh lang lau 1 theo nhu hop d6ng 1a cai tao ma khong thuc hién) —69.692.000
ddng (phat giam gia tri phan may bé tong lop tole twong duong véi phan sin
thuong) — 480.000.000 déng ) phan tién ng truéc — 21.330.000 ddng (tién cong
dong tran thach cao) — 8.750.000 dong (cong 16t gach nén khéng thyc hién do
thay d6i thiét ké) = -24.296.000 dong.

Do d6 ong T1 con ng dng so tién 24.296.000 dong, nhung 6ng khong yéu
cau phan tb, néu co thi 6ng s& khoi kién bang mot vy an khac.

* Ban an dan sy so tham sb: 122/2018/DS-ST ngay 27/11/2018 cua Toa an
nhan dan thanh phd M, tinh Tién Giang da can ctr diém b khoan 2 DPiéu 227 B
luat t6 tung dan su; cac Diéu 483, 484, 485, 486, 487, 488, khoan 1 Piéu 357, khoan
2 biéu 468 Bo luat dan su; Diéu 26 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 quy dinh vé mac thu, mién giam, thu, ndp, quan 1y va sir dung an phi va
I¢ phi Toa an.

Xir: Chap nhan mot phan yéu cau khai kién caa nguyén don ong Lé Tan T1.
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1. Bugc 6ng Tran Huynh T2 c6 nghia vu thanh toan cho & ong L& Tan T1 sb tién
16.480. OOO dong (muoi sau triéu bon trim tam muoi nghin dong) phat sinh lau 01
trong sé tién 6ng T1 yéu cau ong T2 phai thanh toan 80.716. 000 ddng.

2. Khong ghap nhan yéu cau cua 6ng Lé T,an T1 yéu cau 6ng Tran Huynh T2
thanh toan so ti€n 64.326.000 dong (sau muoi bon triéu, ba tram hai muoi sdu nghin
dong) con lai trong so tien 6ng T1 yé&u cau 6ng T2 phai thanh toan 80.716.000 dong.

K& tir ngdy 6ng T1 ¢ don yéu cau thi hanh 4n, néu 6ng T2 chim thi hanh so
tién trén thi con phéi tra 1ai doi vai so tien cham tra theo quy dinh tai khoan 1 bieu
357, khoan 2 bieu 468 Bo luat dan sy 2015.

_ Sau khi xet xu so tham nguyén don éng Lé Tfin T1nop don khang cao, 6ng yéu
cau cap phac tham budc 6ng T2 phai tra cho dng so6 tién 1a 80.716.000 dong.

Tai phién toa phtc tham, dai dién ngudi khang cdo van gitt nguyén yéu cau,
theo ba H sb tién 80.716.000 dong la tién cong phat sinh ting trong qua trinh thi
cong ma theo hop dong ong T1 da thyuc hién. Do vay 6ng T2 phai tra cho ong T1.

- Pai dién Vién kiém sat nhan dan tinh Tién Giang xéac dinh trong qua trinh giai
quyét vu an Tham phan, Hoi tham nhan dan di tuan thu dang quy dinh cta Bo luat
t6 tung dan su. V& noi dung, theo khang céo thyc té cho thay phan phat sinh théo d&,
d6 m&i san bé tong hanh lang 1au 01, 6ng T1 thyc hién theo hop déng vé phat sinh
tang, do vay 6ng T2 phai tra tién cong cho phan viéc nay. Riéng di vai phan tang
thugng, cac hang muc thi cong da duge quy dinh trong hop dong, qua trinh thi cong
chi thay doi tir lop mai tole sang 14t gach, gid nhan cong ngang nhau, bu trir 13n nhau
nén khang cao khong c6 co sd. Vién kiém sat dé nghi chap nhan mot phan khang
céo, stta mot phan an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u co trong hd so vu an duoc tham tra tai phién
toa, can cir vao két qua tranh tung, Hoi dong xét xtr ¢ nhan dinh:

[1] V& t6 tung: Can cir vao khéi Kién, 15i trinh bay ctia dai dién nguyén don Toa
cap so tham xac dinh quan hé tranh chap 1a hop dong thué khoan, thu 1y giai quyét
1a phu hop véi quy dinh cta phéap luat. Sau khi xét xtr so tham ngay 27/11/2018,
ngay 11/12/2018 6ng T1 ndp don xin khang cdo 1a trong han nén dwgc chap nhan.

[2] Vé noi dung:

Qua két qua tranh tung tai phién toa phic tham co6 co so cho thay: Theo hop
d6ng, phan dién tich 1au 01 duogc cai tao 1a 115,24m?, don gia 1.100.000 ddng/m?.
Qua trinh cai tao, stra chita phan san hanh lang 1au 01 bi muc bugc phai &6 méi dién
tich 41,2m2. Theo thdng nhat ciia cac bén gdom chii nha, ong T2 va 6ng T1 day 1a
phan phat sinh ting. Ong T1 tién hanh thao d&, tao khung sudn thép va d6 san bé
tong méi. Sau d6 van tién hanh thi cong theo nhu hop dong ban dau. Tai phién toa
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dai dién 6ng T1 yéu cau phai cong thém mdi m? tién cong thao d&, d6 san bé tong
gia 1a 1.500.000 ddng, 6ng T2 thira nhan muc gia d6 san nhu trén 14 hop 1y nhung
anh cho ring day 1a gia stra chira, theo hop dong 1.100.000 dong/m>, nay phat sinh
thém phan d6 san thi don gia chi tang 400.000 ddng cho mdi m2. Thuc té cho thiy,
theo hop ddng mdi m? cai tao dugc tinh gia 1a 1.100.000 d6ng, cu thé cong viée 1a
thao d& bon hoa kiéng, xay dung thay doi mat tién tai hanh lang va stra chixa lai lau
01 theo hop dong. Cong viéc phat sinh ting 1a thdo d& phan san bi muc, di sat, do
san bé tong moi, sau d6 éng T1 thyuc hién cac hang muc trén d6 nhu hop ddng sua
chira ban dau, hai céng viéc hoan toan khac nhau khong tring 1ap, do vay ong T1
phai duoc chi tra tién phat sinh ting theo gid tri cong viéc ma dng thuc hién.

Péi véi phan san thuong, theo hop dong sira chira ban dau da co day du, theo
ban vé thiét ké xay dung tai phan thuyét minh cai tao ky hiéu KT 12/15, da thé hién
1 thiét ké xay dung phan mai tole song vudng mj mau day 4,5 zem; 05 xa go thép
vuong 40 x 80 x 1,8, ke = 100; mai tol bé tong cdt thép chéng tham tao doc 02%;
tran thach cao khung kim loai chim; mastic son nudc trang. Tuy nhién qué trinh thi
cong co thay doi tir ban thiét ké mai bé tong cot thép lop tole sang mai bé tong cot
thép lat gach, doi bén thong nhat gia ngang nhau nén khong lam phat sinh ting hay
glam.

Nhu vay, khang cdo ctia ong T1 vé phan phat sinh tang ddi véi cong viéc thao
d&, d6 moi san bé tong hanh lang 1au 01, dién tich 41,2m? voi téng tién cong
61.800.000 ddng 14 c6 co sé nén duoc chap nhan. Riéng phan khang cdo vé phat
sinh ting thuong, nhu da phan tich & trén khang cdo khong ¢ co sd nén khong dugc
chap nhan. An so tham chi chap nhan phat sinh ting cong viéc d6 san bé tong lau 1
Véi tién cong 16.480.000 dong 1a chwa hop 1y, nén stra mot phan an so tham.

Xét dé nghi cua dai dién Vién kiém sat nhan dan tinh Tién Giang 13 ¢6 co s6,
pht hop vai thyc té va nhan dinh cua Hoi dong xét xir nén duge cong nhan.

Vé an phi: Ong T1 khong phai chiu 4n phi dan sy phac tham, 6ng T2 phai chiu
an phi so tham doi véi sb tién phai tra cho 6ng T1.

Vi cac 1€ trén;

QUYET PINH:

Can ctr khoan 2 Biéu 308 B6 luat té tung dan su;

Chap nhan mot phan yéu cau khang céo cia 6ng Lé Tan T1, sira mot phan ban
an dan su so tham s6 122/2018/DS-ST ngay 27-11- 2018 cta Tda 4n nhan dan thanh
phd M, tinh Tién Giang.

Ap dung cac Diéu 483, 484, 485, 486, 487, 488, khoan 1 Diéu 357, khoan 2 Diéu
468 Bo luat dan su; Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh
vé mac thu, mién giam, thu, ndp, quan 1y va sir dung an phi va 1& phi Toa an.

Xtr: Chap nhan mét phan yéu cau khai kién cua nguyén don éng Lé Tan T1.

1. Budc ong Tran Huynh T2 c0 nghia vy thanh toan cho ong Lé Tan T1 Sé tién
61.800.000 dong (muoi sau triéu bon tram tam mudi nghin dong) phat sinh lau 01
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trong s6 tién ong T1 yéu cau éng T2 phai thanh toan 80.716.000 ddng. Vay khong
chap nhan phan yéu cau cua 6ng T1 vdi so tién 1a 18.916.000d

‘ Ké tir ngay ong T1 c6 don yéu ’cﬁl{ thi hanh 4n, néu 6ng T2 cham thi hanh §6
tién trén thi con phéi tra 1ai doi vai so tien cham tra theo quy dinh tai khoan 1 Biéu
357, khoan 2 bieu 468 Bo luat dan sy 2015.

2. V& an phi:

-Ong Lé Tan T1 phai chiu 945.800 dong an phi dan su so tham, khong phai
chiu an phi dan sy phiic tham. Ong T1 da tam nop 3.270.000 d6ng 4n phi dan su so
tham va 300.000 d6ng an phi dan su phac thim theo cac bién lai thu sé 0012270
ngay 16/3/2018 va bién lai s6 0013443 ngay 11/12/2018 ctia Chi cuc Thi hanh an
dan sy thanh phé M nén duoc hoan lai 2.624.000 dong.

- Ong Tran Huynh T phai chiu 3.090.000 d6ng an phi dan su so tham.

Ban an phiic tham c6 hiéu luc phap luat ngay sau khi tuyén an.

Truong hop, ban dn quyét dinh dwoc thi hanh theo quy dinh tai Biéu 2 Lugt thi
hanh an ddn s thi nguoi dwoc thi hanh an, ngwoi phdi thi hanh dn dan sy ¢é quyén
thoa thudn thi hanh dan, quyén yéu cdu thi hanh an, ti nguyén thi hanh dn hodc bj
cwong ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Ludt thi hanh dn dén su,
thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai Piéu 30 Ludt thi hanh an déan
Su.

An tuyén vao lac 08 gid ngay 15 thang 7 ndm 2019 c6 mit ong T2, ving mat
chi H./.

Noi nhgn: o . TM. HOI PONG XET XU PHUC THAM
- TAND cap cao tai TP. HO Chi Minh; R L 5 en_ 4

- VKSND tinh Tién Giang: Tham phan — Chu toa phién toa

- TAND TP.M, Tién Giang;
-CCTHADS TP. M;

- Cac duong sy;

- Phong KTNV & THA (TAT);
-Luu ho so, an van.

Vé Trung Hiéu



